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COURT  OF  CLAIMS 
Clerk's  Office 

Ai^BAinr,  March  11,  1919. 

Hon.  Harry  C.  Walker,  Presid&ivt  of  the  Senaie: 

Dear  Sir. —  I  have  the  honor  to  transmit  herewith  to  you  for 
the  Legislature  of  the  State  of  New  York  the  Eighteenth  Annual 
Report  of  the  Court  of  Claims  of  the  State  of  New  York  as 
required  by  law. 

Very  respectfully  yours, 

FREDERICK  D.  COLSON, 

Clerk. 
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David  R.  Jones,  Claimant,  v.  State  of  Xew  York 

No.  14694 

(State  of  New  York,  Court  of  Claims,  January,  1918) 

Claim  for  consequential  damages  —  barred  by  former  recovery. 

In  1912  the  State  appropriated  a  certain  portion  of  claimant's  farm  in 
the  town  of  Russia,  Herkimer  county,  for  the  Hinckley  reservoir.  The 
claimant  presented  a  claim  (No.  1164-A)  for  the  value  of  the  land 
taken,  consequential  damages,  and  the  flooding  of  the  highway  abutting 
on  his  premises.  Subsequently  his  claim  was  settled  for  $550  and 
judgment  for  that  amount  was  thereafter  entered  and  paid.  The 
claimant,  during  his  testimony,  stated  that  this  payment  was  "  in  full 
settlement  of  this  claim."  Claimant  contends  in  the  present  claim  that 
the  damage  to  his  farm  by  cutting  it  ojff  by  the  flooding  of  the  highway 
was  not  contemplated  in  that  settlement  and  judgment.  The  evidence 
justifies  the  conclusion  that  the  State  paid  him  $550  for  land  which 
actually  cost  him  $34.  He  received,  according  to  his  own  figures, 
$270.18  more  than  his  highest  estimate  of  the  value  of  his  land.  There 
was  no  appreciable  consequential  damage  to  the  premises  other  than  the 
flooding  of  the  highway.  Held,  that  the  claimant  must  have  known,  and 
it  is  found  as  a  fact  herein  that  he  did  know,  that  this  extra  payment 
was  for  the  damage  occasioned  by  the  flooding  of  the  highway.  The 
claim  is,  therefore,  dismissed  on  the  ground  that  the  former  settlement 
wnA  a  bar  and  also  upon  the  merits,  inasmuch  as  the  claimant  was  not 
misled  but  was  in  fact  paid  in  full  by  the  settlement  made  and  judgment 
entered  and  paid  in  claim  No.  1164-A. 

Claim  against  the  State  of  New  York  for  consequential  dam- 
ages resulting  from  the  appropriation  of  a  portion  of  claimant's 
farm. 

Charles  B.  Hane,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Edward  M.  Brown, 
Deputy  Attorney-General),  for  State. 

Fennell,  J. —  Claimant  was  the  owner  of  a  farm  near  Grant 
in  the  town  of  Russia,  Herkimer  county,  from  before  1912  and 
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down  to  the  time  of  the  damages  alleged  in  this  claim.  The  State 
appropriated  from  said  farm  in  1912,  for  the  Hinckley  reservoir, 
7.362  acres  of  land.  Claimant  presented  a  claim, —  No.  1164-A 
—  for  damages  for  said  taking.  The  claim  alleged  damages  for 
the  value  of  the  land  taken,  consequential  damages  and  the  flood- 
ing of  the  highway.  Thereafter  claimant,  his  attorneys  and  the 
attorneys  for  the  State  agreed  upon  a  settlement  of  said  claim  for 
the  sum  of  $550.  In  making  the  proof  upon  which  said  settlement 
was  based,  the  claimant,  testifying  under  cross-examination  by 
the  Deputy  Attorney-General,  stated  that  the  payment  was  "  in 
full  settlement  of  this  claim."  The  judgment  was  made  accord- 
ingly and  the  sum  of  $550  was  thereafter  paid  claimant  in  accord- 
ance with  said  settlement  and  judgment. 

Claimant's  contention,  in  this  claim  No.  14694,  is  that  the 
damage  to  his  farm  by  cutting  it  off  by  the  flooding  of  the  high- 
way was  not  contemplated  in  that  settlement  and  judgment.  Cer- 
tain facts  brought  out  on  the  cross-examination  of  the  claimant 
become  very  material  in  view  of  his  contention;  If  the  claimant 
was  actually  misled  and  suffered  material  damages  by  the  cutting 
off  of  this  highway,  for  which  he  had  not  been  paid,  owing  to  a 
mistake  on  his  part,  the  court  would  be  inclined  to  give  him  such 
relief  as  was  within  the  power  of  the  court  to  grant,  but  the  facts, 
as  drawn  out  on  cross-examination,  indicate  that  the  claimant  was 
not  only  not  misled  but  was  not  damaged  in  any  amount  for  which 
he  was  not  fully  paid  by  the  State. 

He  testified  that  he  purchased  fifteen  acres  at  $1  an  acre  and 
canceled  a  debt  of  $70  as  additional  consideration ;  that  he  bought 
the  remaining  sixty-five  acres  at  $106.50,  making  the  total  cost  to 
him  of  the  farm  $191.50;  that  thereafter  he  expended  about 
from  $200  to  $300  in  building  a  bam  fifteen  feet  by  twenty-five 
feet  on  the  farm;  that  the  frame  of  the  bam  was  an  old  frame 
that  he  had  on  one  of  his  other  places.  Conceding  that  he  spent 
$200  on  the  bam,  his  total  investment  was  $391.50,  which,  divided 
by  an  acreage  of  about  eighty  acres,  made  the  cost  to  him  $4.89 
per  acre,  inchiding  small  dwelling  house  and  bnm.     The  State 
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paid  him  $550  for  land  which  actually  cost  him  $34.  Therefore 
he  received  $516  for  something  besides  actual  land  value.  There 
was  no  appreciable  consequential  damage  to  the  premises  other 
than  the  flooding  of  the  highway. 

Using  the  same  method  of  computation,  and  using  claimant's 
own  figure  of  value,  namely  $3,000,  which  is  undoubtedly  more 
than  twice  too  high,  and  taking  from  that  the  $350  he  claims  he 
spent  on  the  house  and  bam  out  of  his  award  leaves  the  value, 
according  to  his  own  figures,  at  the  time  of  the  original  appropria- 
tion, $2,650.  This  produces  an  acreage  value  of  $36.80,  which, 
multiplied  by  the  area  appropriated  by  the  State,  amounts  to 
$270.82,  for  which  he  received  $550,  an  excess  of  $279.18  over 
the  acreage  value  based  upon  the  very  high  figures  given  by  the 
claimant  himself.  Therefore  he  received  according  to  his  own 
figures  $279.18  more  than  his  highest  estimate  of  the  value  of 
the  land.  He  must  have  known,  and  it  has  been  found  herein,  as 
a  matter  of  fact,  that  he  did  know  that  this  extra  payment  was 
for  the  damage  because  of  the  flooding  of  the  highway.  All  the 
evidence  given  in  these  two  claims  and  the  conduct  of  the  witness 
on  the  witness  stand  in  examining  with  great  care  each  paper 
handed  to  him  for  identification  warrants  the  belief  that  he  is 
and  was  at  all  times  herein  mentioned  a  very  shrewd,  capable  busi- 
ness man,  and  was  not  in  any  sense  or  at  any  time  misled  as  to  just 
what  he  was  getting  and  for  what  he  was  getting  it.  I  have  dis- 
missed this  claim  on  the  ground  that  the  former  settlement  was  a 
bar  and  also  upon  the  merits,  inasmuch  as  this  claimant  was  not 
misled  and  was  in  fact  paid  in  full  by  the  settlement  made  and 
judgment  entered  and  paid  in  claim  No.  11 64- A. 


Ackerson,  P.  J.,  and  Paris,  J.,  concur. 
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Chables  N.  Buloeb,  David  F.  Costello  and-  Nelsox  P. 
Bonnet,  as  Trustees  in  Bankruptcy  of  the  Battle  Island 
Paper  Company,  Claimants,  v.  State  of  Xew  York 

No.  1174-A 

(State  of  Xew  York,  Court  of  Claims,  February,  191S) 

Appropriation  of  water  rights  on  the  Oswego  river. 

On  July  25,  1912,  the  State  appropriated  for  the  purposes  of  Barge 
canal  construction  land  belonging  to  the  Battle  Island  Paper  Company 
at  the  west  end  of  the  Battle  Island  d:im  across  the  Oswego  river.  The 
company  purchased  this  property  about  the  year  1901.  It  thereafter 
erected  a  power  house  upon  the  same  and  at  the  date  of  the  appropria- 
tion this  power  house  was  furnishing  electric  power  to  the  said  com- 
pany's sulphite  mill  located  about  a  mile  southerly  therefrom  and  on 
the  opposite  side  of  the  river,  by  means  of  a  transmission  line.  The 
company  continued  to  use  the  property  appropriated  until  February  21. 
1914.  The  State  entirely  destroyed  the  water  power  which  the  company, 
was  using  at  the  said  Battle  Island  dam  by  raising  the  croat  of  the 
Minetto  dam  below  Battle  Island  so  that  it  backs  the  water  up  to  and 
over  the  crest  of  the  Battle  Island  dam.  Subsequent  to  the  appropria- 
tion by  the  State  and  the  filing  of  the  claim  herein  the  Battle  Island 
Paper  Company  was  adjudicated  a  bankrupt,  and  Charles  X.  Bulger. 
David  F.  Costello  and  Xelson  P.  Bonney,  as  trustees  in  bankruptcy  for 
said  company,  were  duly  substituted  as  claimants  herein  and  authorized 
to  prosecute  said  claim. 

The  patent  of  July  1,  1791,  from  the  State  to  Lieutenant  Philip  Conine 
of  lot  46,  which  included  the  premises  herein  in  question,  conveyed  title 
to  the  center  of  the  Oswego  river.  At  the  time  of  the  appropriation 
herein  a  portion  of  the  property  vested  in  Lieutenant  Conine  by  the 
above  mentioned  patent  of  1791  had  regularly  through  various  mesne 
conveyances  passed  to  these  claimants.  The  claimants  held  the  fee  of 
that  property  and  were  vested  with  the  ordinary  rights  of  a  riparian 
owner  on  that  river  which  included  the  ownership  of  the  bed  of  the  river 
to  the  center  line  thereof  less  that  portion  of  the  bed  on  which  the  State 
erected  its  dam,  and  the  right  to  the  use  of  one-half  of  the  flow  of  the 
Oswego  river  opposite  their  premises  less  the  amount  theretofore  appro- 
priated by  the  State  for  the  Oswego  canal. 

Whatever  land  and  water  were  taken  ))y  the  State  for  the  purpost'«  of 
the  Oswt^o  canal  at  this  point  were  taken  under  the  State's  power  of 
eminent  domain,  and  not  under  and  by  virtue  of  its  sovereign  power  to 
improve  navigation  in  the  Oswego  river.  Such  land  and  water  could 
not  be  taken  ))y  the  State  then,  nor  at  the  present  time  for  such  a 
purpose  without  making  just  compensation  to  the  riparian  owner. 
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The  Court  reviewed  the  history  of  canal  construction  work  by  the 
State  on  the  Oswego  riyer,  including  the  building  of  the  dams  thereon, 
and  reached  the  "conclusion  that  the  only  vested  interest  whi(h  the 
claimant  had  in  water  rights  at  the  Battle  Island  dam  and  for  which  it 
must  be  compensated  because  of  the  appropriation  by  the  State,  was  the 
right  to  the  use  at  the  head  rendered  available  by  the  1867  dam  with 
crest  at  307.22  Barge  canal  datinn  of  so  much  of  one-half  of  the  surplus 
water  of  the  river  as  would  pass  through  the  two  openings  in  the  bulk- 
head of  said  dam,  to-wit,  one  18.92  and  the  other  19.80  feet  wide. 

The  State  had,  since  the  building  of  the  1867  dam,  increased  for 
claimants  both  the  amount  of  water  it  could  use  and  the  head  at  which 
it  could  use  such  water.  But  in  such  increased  benefits  the  claimants 
had  nothing  more  than  what  amounted  to  a  revocable  license;  they 
never  could  develop  into  property  rights  as  against  the  State;  and  the 
State  was  at  liberty  at  any  time  to  withdraw  such  increased  amount  of 
water  and  head  without  becoming  liable  in  damages  to  claimants. 

The  Court  reviewed  at  length  the  evidence  relating  to  claimants* 
damages  and  held  that  the  market  value  at  the  date  of  the  appropriation 
of  the  water  power  rights,  the  power  house  and  equipment  less  salvage, 
and  the  real  estate  was  $135,050,  and  the  consequential  damages  result- 
ing from  the  appropriation  to  the  transmission  line  and  the  cost  of 
installing  change  of  equipment  to  the  sulphite  mill  for  Niagara  power, 
amounted  to  $14,300,  making  the  total  damages  $149,350. 

Interest  on  this  award  was  allowed  from  February  21,  1914,  the  date 
on  which  the  claimants  ceased  to  use  the  property.  The  Stale  had  a 
counterclaim  against  the  claimants  for  the  use  and  occupation  of  the 
property  from  July  25,  19'12,  the  date  of  the  appropriation,  down  to 
February  21,  1914,  and  the  Court  held  that  the  amount  due  the  State  on 
its  counterclaim  was  fairly  equivalent  to  the  interest  on  the  award  from 
July  25,  1912,  to  February. 21,  1914. 

Fennell,  J.,  concurred  in  an  opinion  laying  down  the  following 
propositions: 

The  language  of  Vice  Chancellor  Gridlcy  in  Varick  v.  Smith,  that  the 
State  lost  control  of  the  water  "  the  moment  it  commenced  its  descent  '* 
over  the  dam,  has  long  been  urged  as  an  authority  for  the  right  of  the 
riparian  owner  to  use  the  water  at  the  crest  of  the  State  dam.  This 
construction  appears  to  be  erroneous.  He  used  the  expression  to  indicate 
the  instant  of  time  when  and  not  the  place  where  the  State  relinquished 
its  control.  The  State  might  have  discharged  the  water  through  a  gate 
at  the  bottom  of  the  dam  and  he  could  have  used  almost  the  same 
language  to  point  his  argument,  namely,  "  the  moment  it  passed 
through  the  daiti."  That  could  hardly  have  been  construed  as  affirming 
crest  elevation  rights. 

In  cases  where  the  State  has  actually  appropriated  the  situs  of  a 
power  dam,  destroyed  the  owner's  dam,  and  erected  its  own  in  place 
thereof,  the  State  has  taken  all  the  water  elevation  rights  of  that  owner 
above  the  foot  of  the  downstream  face  of  such  dam,  and  no  structure 
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erected  by  the  owner,  backing  up  water  against  the  State  dam,  is  there- 
after lawful.  The  riparian  owner's  power  possibilities  that  attach  to 
the  water  leaving  the  State  dam  are  those  creatable  from  the  foot  of  the 
dam  to  the  downstream  end  of  the  owner's  uplands  fronting  on  the  river. 

The  power  owners'  rights  in  such  a  State  dam  are  based  upon  the 
agreement  (evidenced  by  the  long  existing  status)  made  when  the  State 
built  the  first  dam.  The  rights  became  fixed  as  of  that  time,  were  there- 
after contractual  rather  than  riparian,  and  cannot  grow  and  expand 
except  in  so  far  as  the  advance  in  the  science  of  water  power  develop- 
ment can  be  applied  to  the  head  and  flow  then  agreed  upon. 

Any  alteration  of  such  a  dam  by  the  State  making  a  consequent 
reduction  in  such  head  or  flow  is  a  taking  of  the  property  rights  of  the 
power  owner,  and  he  nmist  be  compensated.  If  the  alteration  merely 
produces  an  increased  head  and  enlarged  pondage  area,  none  of  the 
power  owners*  property  rights  are  taken  and  no  compensation  can  be 
paid  him.  No  compensation  being  due  him  there  is  no  consideration 
for  any  agreement  to  let  him  have  the  benefit  of  the  increased  head  and 
enlarged  pondage  area,  and  any  agreement  so  to  do  is  invalid.  The 
increased  power  possibilities  are  created  by  the  State,  belong  to  it  and 
can  only  be  leased  by  it  for  an  equitable  consideration. 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation of  lands  constituting  part  of  lot  46  in  the  town  of  Han- 
nibal, Oswego  county,  lying  upon  the  Oswego  river,  owned  by  the 
Battle  Island  Paper  Company,  and  from  depriving  said  company 
of  riparian  rights  on  the  said  river  and  the  Battle  Island  dam. 

Gannon,  Spencer  &  Michell  (George  W.  DriscoU  and  William 
Nottingham,  of  counsel),  for  the  claimants. 

Merton  E.  Lewis,  Attorney-General  (Edward  J.  Mone  and  San- 
ford  W.  Smith,  Deputy  Attorneys-General),  for  State. 

AcKEBSox,  P.  J. —  On  the  25th  day  of  July,  1912,  the  State 
of  New  York  appropriated  for  the  purposes  of  Barge  canal  con- 
struction two  and  one-half  acres  of  land  belonging  to  the  Battle 
Island  Paper  Company  at  the  westerly  end  of  the  Battle  Island 
dam  across  the  Oswego  river  in  the  county  of  Oswego. 

Said  company  purchased  this  property  about  the  year  1901. 
It  thereafter  erected  a  power  house  upon  the  same  and  at  the 
date  of  the  appropriation  this  power  house  was  furnishing  electric 
power  to  the  said  company's  sulphite  mill  located  about  a  mile 
southerly  therefrom  and  on  the  opposite  side  of  the  river,  by 
means  of  a  transmission  line. 
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The  said  Battle  Island  Paper  Company  continued  to  use  said 
property  appropriated  until  February  1,  1914.  The  State  has 
entirely  destroyed  the  water  power  which  the  said  claimant  was 
using  at  the  said  Battle  Island  dam  by  raising  the  crest  of  the 
Minetto  dam  below  Battle  island  so  that  it  backs  the  water  up  to 
and  over  the  crest  of  the  Battle  Island  dam. 

The  claimant  contends  that  it  has  been  damaged  to  a  very  large 
amount  by  this  appropriation.  It  contends  that  the  title  to  its 
property  extended  to  the  center  of  the  Oswego  river  and  that  it 
was  in  possession  of  ver}''  valuable  water  rights  which  have  been 
taken  by  the  State.  That  it  possessed  a  valuable  power  plant  and 
transmission  line  which  have  become  practically  valueless  and 
that  its  sulphite  mill  by  reason  of  losing  this  electric  power  also 
was  thereby  greatly  depreciated  in  value. 

Subsequent  to  the  appropriation  by  the  State  and  the  filing 
of  the  claim  herein  the  Battle  Island  Paper  Company  was  adjudi- 
cated a  bankrupt,  and  Charles  N.  Bulger,  David  F.  Costello  and 
Nelson  P.  Bonney  as  tnistees  in  bankruptcy  for  said  company 
were  duly  substituted  as  claimants  herein  and  authorized  to  prose- 
cute said  claim. 

After  a  careful  examination  of  the  testimony  in  this  case,  and 
of  the  law  applying  to  the  facts  as  therein  set  forth,  I  have 
reached  the  following  conclusions: 

First  The  patent  of  July  1,  1791,  from  the  State  of  ISTew 
York  to  Lieutenant  Philip  Conine  of  lot  46,  which  included  the 
premises  herein  in  question,  conveyed  title  to  the  center  of  the 
Oswego  river.  Varick  v.  Smith,  9  Paige,  546;  Fulton  L.,  H. 
&  P.  Co.  V.  State,  62  Misc.  Rep.  189;  200  N.  Y.  400. 

Second.  At  the  time  of  the  appropriation  herein  a  portion  of 
the  property  vested  in  Lieutenant  Conine  by  the  above  mentioned 
patent  of  1791  had  regularly  through  various  mesne  conveyances 
passed  to  this  claimant.  Such  \was  the  property  appropriated 
by  the  State  at  the  westerly  end  of  the  Battle  Island  dam.  The 
claimant  held  the  fee  of  that  property  and  was  vested  with  the 
ordinary  rights  of  a  riparian  owner  on  that  river  which  included 
the  bed  of  the  river  and  the  use  of  the  water  to  the  center  of  the 
stream  subject,  however,  at  this  point  in  question  to  such  rights 
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as  the  State  had  theretofore  acquired  when  it  constructed  the 
old  Oswego  canal. 

It  had  the  right  to  maintain  its  power  house  at  that  place,  and 
the  evidence  concerning  the  intention  of  the  State  to  appropriate 
the  land  on  which  the  power  house  was  situated  at  about  the  time 
the  Oswego  canal  was  built  by  including  such  land  in  the  triangle 
formed  at  that  place  by  an  alleged  blue  line  as  set  forth  on  the 
Holmes  Hutchinson  map  of  1834  is  so  indefinite,  vague,  uncertain, 
and  based  on  so  much  hearsay  and  speculation  that  any  presump- 
tion in  favor  of  the  State  as  to  title  based  on  such  evidence  is 
entirely  overcome  by  the  long  list  of  conveyances  of  said  property 
to  claimant's  grantors  extending  over  a  century,  none  of  which 
allude  to  the  supposed  appropriation  by  the  State,  and  under 
which  conveyances  said  grantors  have  been  in  continued  posses- 
sion and  occupancy  of  said  property  without  ever  having  their 
right  challenged  by  the  State.  And  during  all  of  that  time  they 
have  been  using  the  water  power  there  to  a  greater  or  less  extent 
except  from  about  1867  to  1903. 

Third.  It  is  to  be  concluded,  therefore,  that  claimant  is  the 
owner  of  said  power  house  property;  that  such  ownership  of  the 
land  adjoining  the  river  at  that  point  carries  with  it  title  to  the 
bed  of  the  river  to  the  center  line  of  the  river  less  that  portion 
of  the  bed  at  least  on  which  the  State  erected  its  dam. 

Fourth,  That  such  ownership  by  claimant  and  its  predecessors 
carried  with  it  the  use  of  one-half  of  the  flow  of  the  Oswego 
river  at  that  point.  That  claimant,  therefore,  was  entitled,  at 
the  date  of  appropriation  herein,  to  the  use  of  one-half  of  the  flow 
of  the  Oswego  river  opposite  their  said  premises  less  the  amount 
theretofore  appropriated  by  the  State  for  the  Oswego  canal. 

That  whatever  land  and  water  was  taken  bv  the  State  for  the 
purposes  of  the  Oswego  canal  at  this  point  was  evidently  taken 
under  the  State's  power  of  eminent  domain,  as  the  State  now 
concedes  in  its  brief  herein  (p.  20)  and  not  under  and  by  virtue 
of  its  sovereign  power  to  improve  navigation  in  the  Oswego  river. 
Such  land  and  water  could  not  be  taken  bv  the  State  then,  there- 
fore,  nor  at  the  present  time  for  such  a  purpose  without  making 
just  compensation  to  the  riparian  ownc*.     The  important  ques- 
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tioii,  therefore,  presents  itself  at  this  point, —  What  amount  of 
water  was  taken  from  claimant's  predecessor  in  title  for  the  old 
Oswego  canal  and  what  compensation  was  made  to  the  owner 
therefor  ? 

In  determining  that  question  it  is  necessary  to  examine  the 
history  of  the  State's  connection  with  this  dam  and  property  in 
question. 

Prior  to  the  construction  of  the  Oswego  canal  in  1828  a  dam 
extended  from  Starch  Factory  island  to  claimant's  premises  an*! 
a  saw  mill  was  then  located  there. 

Some  time  after  1841  and  prior  to  1867,  the  Reynolds  saw  mill 
was  located  practically  where  the  power  house  is  now  and  was 
run  by  water  impounded  by  the  dam  existing  there  prior  to  the 
dam  of  1867. 

A  mill  race  was  thereafter  built  connecting  the  pool  above  the 
dam  with  saw  mills  below  known  as  the  Mann  and  Washburn 
mills.  All  of  these  mills  were  operated  with  water  drawn  from 
the  dam. 

There  is  no  evidence  as  to  the  elevation  of  the  old  dam  between 
the  island  and  claimant's  property  or  as  to  the  amount  of  water 
drawn  from  the  pool  above  this  dam  for  the  use  of  the  mills 
above  mentioned. 

With  conditions  as  aforesaid  the  State  constructed  the  Oswego 
canal  pursuant  to  chapter  279  of  the  Laws  of  1824  during  the 
years  of  1826  and  1828.  In  so  doing  it  built  a  wood  crib  dam 
with  a  crest  elevation  of  307.22  Barge  canal  datum  from  Starch 
Factory  island  to  the  easterly  shore  of  the  river.  It  probably  util- 
ized the  wing  dam  extending  from  Starch  Factory  island  to  the 
westerly  shore  of  the  river  which  was  probably  brought  to  the 
same  elevation.  These  dams  were  thereafter  maintained  and 
owned  by  the  State.  These  dams  constructed  there  by  the  State 
pursuant  to  law  from  1826  to  1828  backed  the  water  up  the 
river  for  between  two  and  three  miles, —  far  south  of  claimant's 
up-stream  line,  and  flooded  the  property  of  numerous  owners  up 
stream.  Thereby  the  State  rendered  available  on  claimant's  prop- 
erty a  much  greater  head  of  water  than  claimant's  predecessors 
theretofore  enjoyed  and  a  much  greater  head  than  was  appur- 
tenant to,  or  lawfully  available  upon  that  property. 
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That  pursuant  to  chapter  470  of  the  Laws  of  1863,  the  old 
(lams  of  1828  were  replaced  in  1867  by  a  stone  dam  north  of  the 
old  dams  adjacent  to  the  mills  of  Van  Buren  on  the  east  and 
Reynolds  on  the  west  at  the  same  elevation  as  the  3  828  dam, 
viz.,  307.22  Barge  canal  datura.  When  the  State  constructed 
this  dam  it  built  two  openings  or  bulkheads  in  the  westerly  end 
of  the  dam,  one  19.80  feet  and  the  other  18.92  feet  wide. 

No  use  was  ever  made  of  the  openings  in  the  westerly  end  of 
the  dam  from  1867  down  to  the  time' when  the  claimant  bought 
the  property  for  $8,000  and  built  its  power  house  in  1902;  and 
no  use  was  made  of  the  easterly  end  of  the  dam  after  the  Van 
Buren  mill  burned  in  1870. 

The  bulkheads  at  the  westerly  end  of  the  dam  were  enlarged 
after  claimant  purchased  the  property.  Chapter  594  of  the  Laws 
of  1902  at  page  1732  appropriated  $6,600  for  constructing  steel 
bulkheads  there  but  did  not  provide  for  enlarging  the  openings. 
Thereafter,  the  Superintendent  of  Public  Works  let  the  work  of 
building  the  new  bulkheads  to  the  lowest  bidder  who  happened 
to  be  (strange  coincidence)  this  claimant  for  $6,199.50  and  a 
written  contract  was  entered  into  June  3,  1902.  Exhibit  J.  In 
that  way  the  bulkhead  openings  were  enlarged  practically  from 
two  twenty-foot  openings  as  originally  built  to  two  thirty-five-foot 
openings  at  an  expense  of  over  $3,000  above  the  contract  price 
for  which  it  appears  claimant  has  never  been  reimbursed,  and  so 
far  as  the  evidence  shows  has  never  asked  to  be  reimbursed. 

By  chapters  599  and  600  of  the  Laws  of  1903  the  Legislature 
appropriated  $11,500  for  "raising  and  completing"  this  dam. 
Pursuant  to  these  last  mentioned  statutes  the  permanent  crest 
of  the  dam  was  raised  by  the  State  1.28  feet  in  1904  from  307.22 
feet  to  308.5  feet  Barge  canal  datum. 

It  may  be  here  noted  in  passing  that  these  chapters  500  and 
600  of  the  Laws  of  1903  became  laws  May  14,  1903,  and  the 
Barge  Canal  Law  providing  for  the  canalization  of  the  Oswego 
river  became  a  law  x\pril  7,  1903.  If  claimant's  theory  of  this 
case  is  correct,  therefore,  it  would  appear  that  immediately  after 
the  passage  of  the  Barge  Canal  Act  the  Legislature  unwittingly 
took  steps  to  increase  claimant's  damage. 
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It  will  be  readily  seen  therefore  that  the  water  power  enjoyed 
by  claimant  on  this  property  at  the  date  of  the  appropriation  was 
far  greater  than  that  which  was  naturally  appurtenant  to  this 
property  before  the  State  intervened.  At  that  time  claimant's 
predecessor  in  title  could  only  construct  a  wing  dam  to  the  center 
of  the  river  and  although  such  predecessor  was  entitled  to  the 
use  of  the  full  one-half  flow  of  the  river  he  could  not  maintain 
a  head  of  water,  confined  as  he  legally  must  be,  to  his  own  prem- 
ises, of  more  than  two  and  six-tenths  feet.  And  even  if  he  could 
have  utilized  the  entire  fall  from  the  head  to  the  foot  of  Brad- 
dock's  reef  he  could  have  only  secured  a  head  of  four  and  ninety- 
five  one-hundredths  feet. 

Xow  upon  the  above  facts,  history,  and  legislation,  we  must 
find  whether  the  claimant  at  the  date  of  the  appropriation  was 
entitled  to  use  anything  more  and  had  a  property  right  to  the 
use  of  any  more  water  of  the  Oswego  river  at  this  point  than 
could  pass  through  the  two  twenty-foot  openings  as  originally  con- 
structed in  the  1867  dam. 

It  is  clear  that  the  claimant  had  no  moral  right  to  anything 
more.  For  such  rights  enabled  it  to  develop  far  more  water 
power  at  that  point  than  was  ever  naturally  appurtenant  to  that 
property  before  the  State  appeared  on  the  scene.  It  is  not  strange, 
therefore,  that  the  able  and  lucid  reasoning  of  Judge  Rodenbeck 
in  the  Fulton  Light,  Heat  and  Power  Case,  13  Court  of  Claims 
Reports,  285 ;  aflfd.,  200  N.  Y.  400,  also  clearly  demonstrates  that 
the  claimant  had  no  legal  right  to  anything  more  than  the  water 
that  could  be  drawn  through  the  two  twenty-foot  openings  in  the 
1867  dam  at  a  head  which  would  be  available  with  the  crest  ele- 
vation of  that  dam  at  307.22  Barge  canal  datum. 

It  must  be  assumed  in  view  of  the  facts  of  this  case,  and  in 
view  of  the  law  as  laid  down  in  the  case  last  above  cited  that 
these  openings  and  this  head  were  given  to  claimant's  predecessors 
in  title  by  the  State  in  lieu  of  other  or  difi^erent  compensation  for 
what  rights  the  State  acquired  there  and  took  possession  of  under 
its  rights  of  eminent  domain  as  being  necessary  for  the  proper 
construction  of  the  Oswego  canal.  The  rights  of  the  parties 
became  fixed,  and  in  the  absence  of  acts  of  the  State  still  further 
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invading  the  rights  of  claimant  or  its  predecessors  in  the  water 
and  bed  of  the  Oswego  river,  neither  the  claimant  nor  its  pred- 
ecessors wotdd  be  or  could  be  entitled  to  further  benefits  from 
the  State. 

It  is  true  that  officers  of  the  State  have,  since  the  building  of 
the  1867  dam,  increased  for  claimant  both  the  amount  of  water  it 
could  use  and  the  head  at  which  it  could  use  such  water.  But 
in  such  increased  benefits  the  claimant  has  had  nothing  more 
than  what  amounts  to  a  revocable  license  to  use ;  they  never  could 
develop  into  property  rights  as  against  the  State;  and  the  State 
was  at  libertv  at  anv  time  to  withdraw  such  increased  amount 
of  water  and  head  without  becoming  liable  in  damages  to  claimant. 

It  seems  clear,  therefore,  that  it  is  beyond  all  controversy  as 
a  matter  of  law  upon  the  facts  in  this  case  that  the  only  vested 
interest  which  the  claimant  had  in  water  rights  at  the  Battle 
Island  dam  and  for  which  it  must  be  compensated  because  of 
the  appropriation  by  the  State,  was  the  right  to  draw  water 
through  the  two  twenty-foot  openings  in  said  dam  up  to  the 
capacity  of  such  openings,  provided  in  so  doing  it  did  not  utilize 
more  than  one-half  of  the  surplus  of  the  flow  of  the  Oswego  river 
ftot  needed  for  the  purposes  of  the  old  Oswego  canal ;  and  to  have 
the  crest  of  said  dam  maintained  at  an  elevation  of  not  less  than 
307.22  feet  Barge  canal  datum. 

Fifth,  Having  determined  what  openings  and  what  crest  ele- 
vation claimant  was  entitled  to  have  maintained  in  this  dam,  we 
now  come  to  the  question  of  the  value  of  the  water  power  that 
could  there  be  developed.  And  this  value  means  its  fair  and 
reasonable  market  value  as  between  a  willing  buyer  and  a  willing 
seller.  As  bearing  upon  this  proposition  we  have  the  evidence 
of  experts  of  such  market  value  at  the  date  of  the  appropriation. 
We  have  the  reasoning  and  figures  of  experts  showing  what 
amount  of  electrical  horse  power  could  be  created  by  the  full 
development  of  this  water  power.  Much  has  been  testified  to  as 
to  the  flow  of  the  river  and  the  fluctuations  in  flow;  of  the  high 
head  incident  to  the  low  flow  and  the  low  head  incident  to  the 
high  flow;  of  the  days  and  weeks  that  the  electrical  machinery 
at  the  sulphite  mill  could  not  be  operated  because  sufficient  elee- 
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trical  power  could  not  be  produced  to  run  them;  of  the  amount 
of-  electrical  energy  that  it  would  take  to  operate  the  electrical 
machinery  in  the  sulphite  mill  by  experts,  some  of  whom  could 
tell  how  many  horse  power  it  took  to  run  a  machine  by  simply 
a  process  of  laying  on  of  hands;  and  then,  too,  the  volt  meter 
records  were  produced  and  also  the  watt  meter,  at  last,  was  per- 
mitted.to  come  forth  from  its  hiding  place  and  offer  its  testimony. 
We  are  somewhat  embarrassed  by  the  fact  that  most  of  the  com- 
putations by  the  experts  were  made  upon  the  basis  of  the  present 
flow  and  head  that  claimant  was  permitted  to  use  for  some  years 
immediately  prior  to  the  appropriation.  But  after  making  allow- 
ance for  this  different  basis  of  calculation;  after  reading  hundreds 
of  pages  of  testimony  relating  to  flow  and  head  and  load  factor, 
and  K.  W.  H.  and  E.  H.  P.  and  generators,  and  necessary  E.  H.  P. 
to  run  the  different  machines  in  the  sulphite  mill,  and  volt 
meters,  ammeters,  and  watt  meters,  and  human  meters  who  like 
Murray  can  measure  the  electric  energy  by  simply  placing  his 
hand  on  the  machine,  we  finally  reach  the  conclusion  that  the 
reasonable  market  value  of  claimant's  water-power  rights  with 
the  head  and  water  which  it  was  entitled  to  use  at  this  dam, 
making  allowance  for  the  temporary  additional  heads  created  by 
the  use  of  flash-boards,  was  the  sum  of  $90,000. 

Therefore  we  reach  the  amount  of  claimant's  damage  herein 
as  follows: 

1.  Market  Valiie  of  Power  House  Property: 

(a)   Water  power  rights • $90,000  00 

(bj   Power  house  and  equipment  less  sal- 
vage of  $1,760 45,000  00 

(c)   Real  estate 50  OS 

Total    $135,050  08 

2.  Consequential  Damages: 

(a)  Transmission  line 2,300  00 

(b)  Installing  change  of  equipment  at  sul- 
phite mill  for  Niagara  power 12,000  00 

Total $14,300  00 


Total  damages $149,350  OS 
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We  are  not  unmindful  of  the  fact  that  many  other  things 
have  been  urged  upon  our  attention  by  the  claimant  to  be  con- 
sidered in  computing  its  damages.  For  instance,  claimant  pro- 
duces witnesses  who  tell  us  that  the  value  of  the  sulphite  mill 
was  $600,000  before  appropriation  and  only  $150,000  to  $325,000 
(Curtis)  after  appropriation.  This  is  equivalent  to  saying  that 
the  value  of  this  water  power  to  claimant  was  from  $275,000  to 
$450,000.  Consequently  if  its  market  value  was  only  $135,050.08 
then  the  difference  between  that  amount  and  $275,000,  for 
instance,  or  $139,949.92,  should  be  given  to  the  claimant  as  con- 
sequential damages  to  its  sulphite  mill. 

But  on  the  other  hand  we  are  confronted  by  evidence  produced 
by  the  State  that  at  the  date  of  the  appropriation  the  sulphite 
mill  was  a  losing  venture,  that  at  about  that  time  it  went  into 
bankruptcy,  that  it  never  manufactured  a  ton  of  pulp  at  a  profit, 
that  it  was  worth  just  as  much  after  the  appropriation  as  before, 
and  that  this  power  in  question  was  so  fluctuating  that  it  never 
could  be  used  at  a  profit  in  such  a  mill  and  was  in  every  way 
unsuitable  for  a  sulphite  pulp  mill. 

Again,  the  claimant  contends  that  this  power  plant  furnished 
it  about  500  electrical  horse  power  which  was  necessary  to  run 
the  electrical  machinery  at  said  sulphite  mill;  that  this  jwwer 
must  now  be  supplied  by  substitute  power  of  some  kind ;  that  the 
only  such  power  now  available  is  Niagara  power,  which  would 
cost  claimant  at  least  about  $42.50  per  horse  power  per  annum, 
or  an  annual  outlay  of  about  $21,500.  That  claimant  is,  there- 
fore, entitled  to  the  value  of  its  physical  properties  at  the  power 
house,  including  the  power  house,  the  machinery  in  the  power 
house,  the  real  estate  connected  with  it,  the  transmission  line,  the 
cost  of  installing  a  change  of  ei]uipment  at  the  sulphite  mill,  and 
such  sum  in  addition  as  when  put  at  interest  at  five  per  cent 
would  yield  an  annual  income  of  $21,500.  On  that  basis  the 
claimant's  damages  would  be  computed  as  follows: 

Power  house  and  equipment  less  salvage  on  machinery  $45,000 

Real  astate 50 

Transmission  line 2,300 

Cost  of  installing  change  of  equipment  at  sulphite  mill  12,000 


Eighteenth  A^'NUAL  Keport,  1918  17 


Opinion  by  Ackerson,  P.  J. 


A  Slim  which  put  at  interest  would  yield  an  annual 

income  of  $21,500    $430,000 


Total $489,350 


or  at  least  if  that  figure  is  too  high  the  computation  of  claimant's 

damages  should  be  made  as  follows: 

Real  estate,  transmission  line,   and  power  house  and 

equipment  less  salvage   $47,350 

This  amount  deducted  from  $430,000  leaves 382,650 

This  sum  of  $382,650  added  to  the  cost  of  installing  new 
equipment  at  the  sulphite  mill  of  $12,000  makes  a 
sum  of 394,650 

which  is  the  least  sum  that  could  be  given  to  claimant  which  would 
cover  the  damage  caused  to  it  by  this  appropriation. 

But  the  objection  to  this  method  of  computing  claimant's  dam- 
ages seems  to  be  as  follows : 

The  power  taken  by  the  State  was  fluctuating  and  uncertain. 
This  instability  was  owing  to  the  fact  that  it  was  developed  by 
water  power  of  a  low  and  fluctuating  head.  Electrical  energy 
could  be  developed  by  such  a  water  power  only  at  great  expense 
and  then  at  l>est  it  would  be  comparatively  small  in  volume  and 
uncertain  in  its  constancy.  That  between  such  a  power  and  the 
Niagara  power  for  the  purposes  of  a  sulphite  mill  there  could  be 
no  comparison  be<*ause  of  the  greater  value  of  the  Niagara  power. 
That  while  the  Niagara  power  would  cost  more,  therefore,  than 
the  same  amount  of  power  from  the  power  house  in  (juestion,  yet 
it  was  an  entirely  different  power  and  had  a  great  deal  higher 
value  for  any  purpose. 

Again,  while  claimant  alleges  that  it  was  using  from  497  to 
515  electric  horse  power  at  its  sulphite  mill  it  is  clearly  estab- 
lished by  the  evidence,  I  think,  that  it  was  using  much  less  than 
that.  Probably  not  over  300  to  350  electric  horse  power  and 
much  of  the  time  less  than  that. 

The  volt  meter  record  discloses  that  from  June,  1907,  to 
March,  1908,  the  daily  average  load  for  that  period  was  156 
electric  horse  power. 
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The  graphic  meter  record  connected  with  the  watt  meter  tells 
us  that  such  daily  average  from  October,  1912,  to  October,  1913, 
was  210.3  electric  horse  power.  And  during  this  latter  period 
the  mill  was  turning  out  45.2  tons  of  pulp  per  day,  which  was 
just  about  its  maximum  capacity. 

It  is  difficult  to  understand  how  after  these  volt  meter  and 
watt  meter  records  had  been  kept  for  years,  presumably  believed 
during  all  that  time  to  be  honest  records  of  the  output  of  jx)wer 
at  this  power  house,  that  as  soon  as  the  same  was  appropriated 
by  the  State,  or  soon  thereafter,  they  both  should  be  discarded 
as  beinff  totallv  unrelinble  and  absolutelv  of  no  value  in  deter- 
mining  the  true  amount  of  electricjil  energy  actually  developed 
by  this  water  pow-er.  And  they  were  discarded  so  effectually 
that  but  a  very  small  portion  of  such  records  was  ever  resurrected 
notwithstanding  the  faithful  search  for  the  same  which  divers 
witnesses  confessed  they  had  made.  It  is  evidently  very  possible 
if  not  probable,  therefore,  that  the  claimant  never  used  at  its 
sulphite  mill  on  an  average  per  day  of  more  than  250  electric 
horse  power. 

If  claimant's  figures  are  correct  and  just  then  the  State  would 
be  compelled  to  pay  a  fabulous  sum  for  this  little  water  power. 
But  if  such  figures  are  correct  and  just,  then  the  State  should 
pay  it,  fabulous  or  not.  But  when  the  claimant  states  in  its 
verified  claim  herein  that  it  is  damaged  in  the  sum  of  $1,875,500 
because  the  State  has  taken  a  w^ater  power  from  it  for  wdiich  it 
paid  $8,000  eleven  years  previously,  our  curiosity  is  aroused  at 
the  cause  of  this  wonderful  growth  in  value. 

And  this  curiosity  still  remains  wnth  us,  notw^ithstanding  that 
after  the  witnesses  have  1)oen  sworn,  and  the  exhibits  all  filed, 
and  the  property  inspected,  the  claimant  while  not  so  emphatic 
about  the  great  growth  in  value  here  still  insists  that  it  must  have 
$700,000. 

Verily,  this  is  a  growth,  in  comparison  with  Avhich  the  beau 
stalk  of  the  Jack  and  the  Beanstalk  tale  of  our  childhood  davs 
pales  into  insignificance.  A  growth  w^hich  reminds  us  of  that 
passage  of  Scripture  found  in  the  sixth  verse  of  the  fourth  chapter 
of  Jonah,  w^here  we  read :     "And  the  Lord  God  prepared  a  gourd 
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and  made  it  to  come  up  to  cover  Jonah,  that  it  might  be  a  shadow 
over  his  head,  to  deliver  him  from  his  evil  case.  So  Jonah  was 
exceeding  glad  because  of  the  gourd.'' 

The  trouble  I  think  is  that  the  claimant  is  trying  to  get  two 
values  for  its  water  power.  Its  experts  compute  the  amount  of 
electric  horse  power  that  can  be  developed  at  the  power  plant 
and  tell  us  that  it  has  a  yearly  market  value  per  horse  power  which 
amounts  to  a  sum  equal  to  the  annual  interest  at  5  per  cent  on 
from  $400,000  to  $500,000.  This  is  the  capitalized  value.  They 
then  proceed  to  tell  us  that  the  value  of  the  sulphite  mill  with  the 
said  water  power  is  $600,000  and  without  it  from  $150,000  to 
$325,000.  They  claim  that  the  diiference  in  the  value  of  the 
sulphite  mill  before  and  after  the.  appropriation  is  from  $275,000 
to  $450,000,  which  represents  the  consequential  damages  to  the 
sulphite  mill  by  reason  of  the  appropriation.  But  it  is  not  con- 
sequential damages  to  the  sulphite  mill  at  all,  but  simply  another 
way  of  estimating  the  value  of  the  water  power. 

In  estimating  the  value  of  this  water  power,  we  first  endeavor 
to  determine  what  it  has  been  able  to  furnish  the  sulphite  mill 
in  the  way  of  electrical  energy  and  from  the  testimony  of  experts 
how  many  electric  horse  power  it  is  able  to  produce.  Then  the 
question  arises  what  is  that  worth?  What  is  its  value  to  this 
sulphite  mill  ?  What  is  its  value  to  a  ground-wood  mill  ?  W^hat 
is  its  value  to  a  generating  station  for  the  purpose  of  furnishing 
electrical  energy  to  a  distributing  company  for  lighting  and  power 
purposes?  What  is  the  market  value  of  a  water  power  of  such 
a  flow  and  head  ?  When  all  these  things  are  taken  into  consider- 
ation, we  are  able  to  draw  from  them  all  together  with  still  other 
considerations  perhaps  the  market  value  of  this  water  power. 

If  we  should  use  the  claimant's  method  of  reasoning  we  might 
figure  like  this: 

A  water  power  which  can  develop  500  electric  horse 
power  for  the  purpose  of  funiishing  that  amount 
of  electrical  energy  to  a  distributing  company 

is  worth   $100,000 

To  a  sulphite  mill 200,000 

To  a  ground-wood  mill * 75,000 
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Therefore,  according  to  claimant's  way  of  figuring,  the  water 
power  has  a  value  of  $375,000,  whereas  in  order  to  get  one  true 
value  of  the  water  power  instead  of  three  combined  values,  we 
divide  the  $375,000  by  three  and  have  $125,000  representing  the 
true  value  of  the  water  power  by  taking  an  average  of  its  value 
for  different  purposes. 

So  in  this  case,  the  average  value  claimant  places 
on  this  water  power  at  the  power  house,  exclud- 
ing the  cost  of  the  power  house  and  proposed  ex- 
tension is  about    $400,000 

The  average  value  placed  on  the  same  power  at  the 

sulphite  mill  is   362,500 

• 

Those  added  together  give  us $762,500 

Which  divided  by  two  gives  us $381,250 


The  average  of  these  two  values  would  be  all  that  claim- 
ant w^ould  be  entitled  to,  on  its  own  figures,  for  the  water  power 
alone.  Then  of  course  should  be  added  to  that  the  value  of 
claimant's  physical  properties  and  the  cost  of  installing  new 
equipment  at  the  sulphite  mill.  With  those  additions  to  the 
simi  above  mentioned  for  the  water  power  we  would  arrive  at  the 
correct  amount  of  the  award  herein  on  the  claimant's  own 
showing. 

But  we  consider  the  claimant's  valuation  too  high  and  far 
above  any  reasonable  market  value.  This  resulting  difference 
between  the  court's  final  determination  in  this  case  and  the  claim- 
ant's demand  for  damages  is  accounted  for  in  no  small  part 
because  of  the  claimant  proceeding  upon  an  erroneous  theory  as 
to  its  rights  as  against  the  State  in  the  matter  of  the  quantity 
of  water  and  the  head  it  was  entitled  to  at  the  Battle  Island 
dam. 

And  so  we  conclude  as  before  stated  that  the  fair 
and  reasonable  market  value  of  the  property  ap- 
propriated herein  on  July  25,  1912,  was $135,050 
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That  the  consequential  damages  to  which  the 
claimant  is  reasonably,  fairly  and  justly  entitled 
are: 

For  transmission  line $2,300 

For  installing  change  of  equipment  at  sulphite  mill  12,000 

Total  damages   $149,350 

9  ■  ■     ■  ■ 

I 

Interest  on  this  award  should  only  be  computed  from  February 
21,  1914,  the  date  on  which  the  claimant  ceased  to  use  the  prop- 
erty. The  State  has  a  counterclaim  against  the  claimant  for 
$20,000  for  the  use  and  occupation  of  the  property  from  July  25, 
1912,  the  date  of  the  appropriation,  down  to  February  21,  1914. 
There  is  no  dispute  about  claimant's  use  and  occupation  during 
this  time.  It  is  only  proper,  therefore,  that  the  interest  on  the 
award  during  this  period  should  be  offset  against  claimant's  use 
of  the  property,  as  we  consider  they  are  fairly  equivalent.  Matter 
City  of  K  Y.,  40  App.  Div.  281;  Matter  City  of  N.  Y.,  59 
id.  603. 

Fen'nell,  J. —  To  reach  some  fundamental  bases  in  these 
Oswego  water  power  claims  it  is  necessary  to  go  back  to  the  very 
beginning  of  these  water  powers  and  the  beginning  of  the  Oswego 
canal  and  see  how  they  became  bound  up  with  each  other,  and 
what  respective  rights  against  each  other  became  then  established. 

About  100  years  ago,  and  some  years  before  any  canal  work 
was  done,  the  State  had  a  general  survey  made  of  the  Oswego 
river  and  its  shores  to  ascertain  their  usability  for  canal  purposes. 
This  disclosed,  among  other  things,  many  rifts  or  rapids  of 
various  lengths,  and  usually,  on  the  head  of  each,  a  wing  dam. 
These  wing  dams  were  constructed  of  cribbing  and  ran  from  the 
shore  line,  at  the  head  of  the  rapids,  out  into  the  stream  and 
slanted  diagonally  upstream.  The  mill  or  power  plant  was 
erected  at  the  shore  end  or,  in  some  instances  a  power  canal, 
called  a  headrace  or  flume,  was  carried  along  the  shore  toward  the 
foot  of  the  rapids,  and  the  water  there  spilled  back  into  the  river, 
thus  getting  an  additional  head  about  equal  to  the  slope  in  the 
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river  between  the  end  of  the  dam  and  the  place  where  the  waters 
were  returned  to  the  stream. 

It  is  necessary  to  keep  in  mind  the  individual  water  power 
rights  of  the  riparian  owner,  just  before  the  State  interfered  with 
them,  and  to  what  extent  those  rights  might  have  been  developed, 
in  the  absence  of  such  State  interference. 

In  this  claim,  the  power  owner's  dam  extended,  in  a  slanting 
direction,  from  a  small  island  near  the  westerly  shore  downstream 
to  the  westerly  shore,  and  the  original  mill  was  located  at  the  shore 
end  of  the  dam. 

Into  this  situation  we  will  assume  the  State  entered  with  its 
canal  plans. 

Wliat  were  the  State's  necessities?  First,  dams  to  make  slack 
water  navigation  levels  from  the  head  of  one  rapids  to  the  foot  of 
the  next  rapids  upstream.  Second^  lift  locks  to  get  boats  from 
one  river  level  to  the  next.  Third,  water  to  feed  the  canal  and 
locks  around  each  such  dam  and  rapids  or  other  non-navigable 
portion  of  the  stream.  The  first  required  dams  from  shore  to 
shore  with  gates  to  control  the  levels  of  the  river.  The  second 
required  a  canal  around  the  end  of  each  dam  and  alongside  of 
each  rapid  and  falls  or  other  obstruction  to  navigation,  and 
extending  from  the  upper  end  of  each  navigable  slack  water  ])ool 
to  the  lower  end  of  the  next  pool  above.  Sometimes,  a  shore 
canal  and  a  single  lift  lock  was  sufficient.  Again,  a  long  rapids 
or  non-navigable  stretch  would  require  a  nmch  longer  canal  and 
more  than  one  lift  lock.  The  third  required  that  sufficient  water 
be  drawn  from  the  river  to  supply  the  canals  around  each  dam 
and  rapids  with  tlie  amount  of  water  necessary  to  keep  such 
canals  full,  to  provide  for  lockage  of  boats,  leakage  through  gates 
and  seepage  through  the  banks  of  the  canal.  It  will  be  obsei-ved 
here  that  practically  no  water,  other  than  that  which  escaped 
through  seepage,  was  taken  from  the  Oswego  river  by  these  ^*  by- 
pass ''  canals.  It  was  all  returned  to  the  river  and  the  river's 
flow  was  not  appreciably  affected  by  the  use  of  diverted  water  for 
the  canal.  It  is  true  each  power  owner's  flow  would  be  reduced 
at  his  particular  dam  or  rapids  by  the  amount  of  water  actually 
deflected  around  such  dam  or  rapids.     Such  an  amount  of  water 
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would  affect  the  power  owner  only  during  the  six  months'  naviga- 
tion season.  During  the  navigation  season,  this  withdrawal  of 
water  to  lock  boats  around  the  dams  and  rapids  w^ould  not  materi- 
ally affect  the  power  owner  unless  he  was  using  or  could  use  his 
full  one-half  of  the  flow^  of  the  stream. 

The  State  had  authority,  in  the  exercise  of  its  power  of  emi- 
nent domain,  to  take  the  power  owner's  dam  and  dam  site  and 
erect  a  dam  from  shore  to  shore,  paying  him  a  just  compensation 
for  the  value  of  his  riparian  rights  at  that  time.  The  questions 
of  the  necessity  of  taking  and  the  amount  of  rights  to  be  taken 
were  for  the  sovereign  State  to  determine  through  that  branch 
clothed  with  the  exercise  of  such  volition,  and  are  not  reviewable 
except  for  actual  fraud  or  such  lack  of  necessity  as  to  amount  to 
constructive  fraud. 

The  holding  in  the  case  of  Varick  v.  Smith  may  well  be  dis- 
cussed at  this  point.  The  vital  facts  out  of  which  that  case  grev^ 
wore  as  follows:  The  water  was  actually  taken  from  the  river 
and  then  returned  to  the  river  a  long  distance  downstream.  The 
taking  was  done  through  a  combination  navigation  and  power 
canal.  The  State  attempted  to  lease  water  flowing  on  the  west 
side  of  the  river  to  the  power  canal  proprietor  on  the  east  side 
under  the  theory  that  all  the  surplus  waters  belonged  to  the  State 
to  use  as  it  saw  fit,  and,  therefore,  gave  it  the  right  to  lease  the 
same.  The  holding  was,  among  other  things,  that  the  moment 
the  waters  passed  over  the  crest  of  the  State  dam  they  were 
physically  and  legally  beyond  use  and,  therefore,  beyond  appro- 
priation by  the  State.  That  all  State  purposes  had  been  accom- 
plished by  using  the  water  to  maintain  the  elevation  and  supply 
navigation  needs,  and  the  rest  must  be  permitted  to  run  down  the 
natural  channel  of  the  river  on  its  wav  to  the  sea.  Bv  the  lease 
to  the  power  owner  on  the  east  side,  of  the  surplus  waters  flowing 
on  the  west  side  of  the  river,  the  State  attempted  to  divert  such 
waters  and  prevent  entirely  their  flowing  downstream  along  the 
lands  of  the  west  side  owner.  There  is  nothing  in  this  holding 
inconsistent  with  the  State's  using  or  leasing  such  surplus  water 
on  its  dam  provided  the  water  was  discharged  from  the  wheels 
or  the  dam  immediately  into  the  river  below  the  dam  and  did  not 
interfere  with  the  riparian  rights  of  any  lower  owner. 
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What  were  the  future  power  possibilities  on  these  wing  dam 
properties?  The  owner  could  join  with  his  neighbor  across  the 
river  in  erecting  a  dam  from  shore  to  shore,  making  proper  pro- 
vision for  navigation  needs.  He  could  not  raise  his  dam  one 
inch.  He  had  no  right  of  eminent  domain  to  flood  back  the  water 
on  the  next  upstream  owner.  He  could  not  regulate  the  flow  to 
the  harm  of  either  his  upstream  or  downstream  neighbors.  He 
bad  the  riparian  rights  to  the  river  in  a  state  of  nature,  and  no 
more.  And  he  could  get  no  more  except  through  grant  from  or 
contract  with  the  State,  or  purchase  from  other  owners. 

The  State  determined  to  build  its  dams  on  or  near  the  sites  of 
power  dams,  and  to  tear  out  the  latter.  This  was  not  always 
the  case,  however.  It  "svill  be  remembered  that  these  original 
dams  were  wing  dams  which  slanted  considerable  distances  up- 
stream, while  the  State  dams  were  erected  from  shore  to  shore. 

It  seems  clear  that  the  power  dam  owner,  in  the  absence  of  a 
contract  or  agreement,  could  get  no  greater  right  in  the  State 
dam  than  he  had  in  his  own  dam.  However,  we  find  him  using 
the  full  head  created  by  the  canal  improvement  and  using  up  to 
the  full  capacity  of  certain  openings  or  headgates  constructed 
in  the  dam,  in  so  far  as  navigation  requirements  permitted. 

In  those  days  —  1S26  an,l  theretofore  —  the  development  of 
water  power  was  limited  to  the  water  wheels  that  could  be 
directly  connected  by  shafting  to  sawing,  grinding  or  other  manu- 
facturing machinery.  This  very  limitation  of  running  i)ower 
wat(»r  through  water  wheels  which  had  to  be  directly  connected  to 
the  manufacturing  machinery  made  rather  narrow  h(»ad races  or 
flumes  desirable.     Mills  (m  the  wing  dams  were  so  equipped. 

It  se^mis  perfectly  evident  that  an  agreement  was  arrivrd  at 
between  the  power  owner  and  the  State.  IJo  could  have  stood 
upon  his  constitutional  right  of  compensation  for  propeHy  taken, 
or  he  could  have  elected  to  keej)  his  mill  ])ro])erty  and  to  accef)t 
the  use  of  a  State  dam  built  and  maintained  bv  the  State,  with 
additional  head  created  sol(»lv  bv  the  State  at  its  own  cost,  and 
the  use  of  a  regidated  stream  with  suitable  h(»adgates  lea<ling 
directly  into  his  headrace.  The  power  ownc^r  nuide  his  election. 
Instead  of  demanding  and  receiving,  through  the  proper  tribunal, 
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a  sum  of  mouey  in  compensation  for  his  riparian  rights  to  con- 
struct and  maintain  a  dam  at  his  own  expense  at  the  head  develop- 
able on  his  own  property,  he  elected  to  accept  in  lieu  thereof  an 
increased  head,  a  limited  flow  and  a  regulated  stream. 

The  State  could  not  appropriate  the  lands  of  upstream  owners 
for  flowage  purposes  and  give  the  power  thus  created  to  other 
individuals  —  nor  could  it  erect,  at  public  expense,  permanent 
structures,  such  as  dams,  on  its  own  property,  and  give  away 
power  there  developable  (and  as  soon  as  the  dams  were  started, 
the  land  under  them  was  physically  appropriated,  which  was  the 
actual  method  of  appropriation  used  in  those  times).  But  the 
State  could,  and  it  appears  perfectly  clear  that  it  did,  give  the 
power  dam  owners  the  additional  heads  and  the  use  of  State 
dams  as  a  valuable  consideration  and  in  full  compensation  for 
such  rights  of  the  power  owner  as  the  State  actually  took  away 
from  him  at  that  time.  It  must  be  distinctly  understood  at  this 
point  that  the  State  did  not  take  away  any  power  rights  related 
to  any  State  dam  or  arising  out  of  any  condition  related  to  or 
connected  with  any  State  improvement.  The  State  only  took  or 
interfered  with  such  rights  as  the  power  owners  had  before  any 
State  work  or  any  State  improvement  was  undertaken. 

Judge  Kodenbeck,  formerly  of  this  court,  held  that  such  an 
agreement  was  made,  and,  in  the  absence  of  writings,  could  be 
deduced  from  the  acts  of  the  owners  and  the  State,  and  the  status 
accepted  by  both  sides  for  all  these  years  must  be  regarded  as 
measuring  their  respective  rights.  Fulton  Light,  Heat  &  Power 
Co.  V.  State,  65  Misc.  Rep.  263,  289. 

It  mav  be  well  to  quote  and  analyze,  in  connection  with  the 
actual  physical  structures  pertaining  to  a  State  dam,  the  language 
in  Varick  v.  Smith,  0  Paige,  547,  560:  "What  then,  under  the 
provisions  of  this  act,  in  the  case  under  consideration,  was  taken 
and  appropriated  to  the  public  use?  Clearly  all  the  land  and 
water  which  were  necessary  for  the  improvement  which  the  com- 
missioners were  then  prosecuting.  In  other  words,  they  took  all 
the  land  and  water  necessary  for  the  furnishing  of  an  adequate 
supply  of  water  for  the  Oswego  canal.  Was  the  water  accumulated 
in  that  dam,  from  the  moment  it  passed  over  the  top  of  the  dam 
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and  ill  its  descent  to  the  bed  of  the  stream  below  the  dam,  neces- 
sary for  the  supply  of  the  Oswego  canal  ?  On  the  contraiy,  the 
moment  it  commenced  its  descent  it  was  incapable  of  being  appro- 
priated to  that  purpose,  and  it  had  ceased  to  be  consecrated  to  the 
public  use.  It  had  become  physically  impossible  to  appropriate  it 
to  such  use.  The  public  property  in  it  had  ceased  to  exist ;  and  in 
my  judgment,  the  right  of  the  riparian  owner,  which  had  been 
suspended,  revived  and  reattached  to  it  in  full  force,  subject  to  no 
restriction,  except  that  servitude  to  public  interest,  for  the  general 
purposes  of  navigation,  which  existed  before  the  erection  of  the 
dam.  It  was  necessary,  for  the  purpose  of  diverting  a  portion  of 
the  waters  of  the  Oswego  river  to  the  Oswego  canal,  to  raise  a  large 
accumulation  of  water  in  the  dam,  and  much  more  than  could  be 
diverted  for  the  use  of  the  canal.  And  as  this  dam  was  erected  by 
the  State,  it  became  public  property,  so  that  no  person  possessed 
the  right  of  drawing  off  any  portion  of  the  accumulated  water, 
through  the  dam  itself,  by  inserting  a  flume  and  gate  in  it;  for 
that  would  involve  a  trespass  upon  the  property  of  the  State.  This 
consideration,  however,  does  not  affect  the  right  of  the  riparian 
owner  to  the  water  after  its  escape  over  the  dam.  That  depends 
solely  on  the  right  of  the  State  to  appropriate  the  property  of  a 
citizen  to  any  other  purpose  than  public  use.  That  is  a  right 
which  does  not  exist,  and  cannot  lawfullv  be  enforced  either  with 
or  without  a  provision  for  compensation.  The  government  has 
the  i)ower,  under  the  Constitution,  to  ap[)ropriate  the  private 
property  of  its  citizens  just  so  far  and  no  further  than  is  neces- 
sary for  the  purpose  and  object  of  the  appropriation :  and  that 
mav  be  an  absolute  and  exclusive  riffht  to  land  or  water,  or  it  mav 
be  a  partial  or  common  or  usufructuary  right,  according  to  the 
nature  of  the  projjerty  and  the  circumstances  of  the  case.  But 
when  such  purpose  is  accom]>lished,  the  right  of  the  State  is 
exhausted,  and  the  whole  of  the  rosiduo  of  the  propin-ty,  whatever 
it  may  be,  belongs  to  the  citizen.  In  this  particular  case,  the  State 
has  the  absolute  and  exclusive  right  to  the  land  on  which  the  dam 
is  built,  and  to  the  dam  itself.  It  has  also  an  absolute  and 
exclusive  right  to  so  much  water  as  is  necessary  to  be  diverted  for 
the  supply  of  the  Oswego  canal,  and  by  necessary  consequence 
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it  has  a  temporary  and  usufructuary  right  to  all  the  water  in  the 
dam,  as  a  means  of  keeping  an  adequate  supply  for  actual  diver- 
sion. And  it  has  a  partial  right  to  the  land  on  which  the  water 
flows ;  that  is,  a  right  to  have  the  water  fall  upon  it.  The  State, 
therefore,  may  lawfully  appropriate  the  property  of  the  individual 
owner  to  this  extent,  by  making  proper  provision  for  compensation 
for  the  damages  sustained.  Beyond  this,  I  apprehend  the  power 
of  the  government  does  not  extend ;  and  all  right  to  the  property, 
or  to  the  use  of  it,  which  is  not  thus  appropriated,  may  be  enjoyed 
by  the  original  owner  of  it  or  by  his  grantees." 

First,  let  us  take  the  portion  stating  that  the  water  "  accumu- 
lated in  that  dam,  from  the  moment  it  passed  over  the  top  of  the 
dam  in  its  descent  to  the  bed  of  the  stream  below  the  dam  *  *  •* 
ceased  to  be  consecrated  to  the  public  use.  It  had  become  physi- 
cally impossible  to  appropriate  it  to  such  use.  The  public  pTO\y 
ert\'  in  it  had  ceased  to  exist;  and  in  my  judgment,  the  right  of 
the  riparian  owner,  which  had  been  suspended,  revived  and 
reattached  to  it  in  full  force,    *    *    *." 

This  is  readily  susceptible  of  the  meaning  that  the  riparian 
owner  is  legally  entitled  to  the  use  of  the  water  flowing  past  his 
land  from  the  moment  the  State  lost  physical  control  of  same  and 
that,  as  the  water  actually  spilled  over  the  crest  of  the  dam  onto 
the  riparian  owner's  land  and  as  the  State  had  lost  control  at  the 
same  moment  of  spilling,  the  riparian  owner's  rights  revived  at 
that  moment.  Therefore,  the  riparian  owner  became  reinvested 
with  the  right  to  use  that  surplus  flow  over  the  crest  at  the  eleva- 
tion of  the  crest  from  which  point  the  water  started  to  descend. 
This  meaning  seems  to  have  been  rather  broadly  accepted. 

A  careful  examination  of  the  actual  physical  conditions  relating 
to  such  State  dams  will  show  the  error  of  drawing  such  a  conclu- 
sion. The  above  quotation  contains  this  language:  "And  by 
necessary  consequence  it  [the  State]  has  a  temporary  and  usu- 
fructuary right  to  all  the  water  in  the  dam,  as  a  means  of  keeping 
an  adequate  supply  for  actual  diversion."  The  following  language 
will  also  be  noted  in  the  above  excerpt :  "  It  was  necessary,  for 
the  purpose  of  diverting  a  portion  of  the  waters  of  the  Oswego 
river  to  the  Oswego  canal,  to  raise  a  large  accumulation  of  water 
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in  the  dam,  and  much  more  than  could  be  diverted  for  the  use  of 
the  canal."  It  seems  verv  clear  that  the  State  dams  served  the 
two  necessary  public  purposes  of  diverting  some  water  for  canal 
use  and  of  maintaining  navigation  slack  water  levels  in  the  river 
above  such  dams.  There  can  be  little  or  no  doubt  that  a  very 
small  proportion  of  the  large  amount  of  water  impounded  by  these 
State  dams  was  actually  diverted  through  canals  except  where  such 
canals  were  hydraulic  as  well  as  navigation  canals.  It  is  also  self- 
evident  that  to  control  the  navigation  levels  above  State  dams,  the 
State  must  have  absolute  and  entire  control  of  such  elevations. 
This  control  could  onlv  be  exercised  bv  means  of  movable  crests 
and  control  disc*harge  gates.  The  movable  crests  were  obtained 
by  using  flashboards,  and  the  discharge  gates  installed  in  these 
dams  served  the  double  purpose  of  discharge  for  the  level  and 
headgate  for  the  power  owner.  As  a  physical  fact,  it  was  abso- 
lutely necessary  that  the  State  have  discharge  gates  of  suflScient 
capacity  to  control  the  navigation  levels  of  the  river.  A  river 
flood  in  navigation  season  by  ])asfc5ing  in  its  entirety  over  the 
crests  of  the  dams,  might  make  such  increased  levels  as  to  seri- 
ously interfere  with,  if  not  entirely  cut  off,  navigation  by  means 
of  the  by-pass  canals.  Such  a  flood,  in  the  absence  of  dam  dis- 
charge gates,  in  the  non-navigation  season,  by  raising  the  flood 
level  of  the  stream,  would  force  it  out  of  its  banks  and  cause 
great  damage  for  which  the  State  would  be  liable.  To  avoid 
this  very  condition  the  present  Barge  canal  has  largo  Taintor 
gates  in  many  of  the  dams.  These  gates  are  constructed  in 
the  form  of  se^3:monts  of  circles  with  the  arc  upstream  and 
the  lower  edge  of  the  arc  resting  on  a  sill  on  the  river  bottom. 
The  discharge  capacity  is  increased  by  raising  the  whole  arc  off  the 
bottom  of  the  river  and  thus  discharging  the  water  at  the  foot  of 
the  dam.  While  these.  Taintor  gates  were  not  in  use  in  the  Oswego 
canal  dams  thev  are  cited  to  show  the  physical  neeessitv  of  free 
discharge  downstream  to  the  bottom  of  the  river.  The  necessity 
is  no  difl^erent  now  than  it  always  was,  but  the  present  larger  levels 
and  higher  heads  require  a  later  and  larger  type  of  gate.  But  the 
law  is  based  on  the  necessity  and  not  the  type  of  gate. 

The  control  of  the  navigation  levels  always  has  been  and  still 


Eighteenth  Annual  Kepobt,  1918  29 


Opinion  by  Fennell,  J. 


is  one  of  the  absolute  essentials  for  the  proper  operation  of  the 
Oswego  canal  and  the  same  is  now  true  of  the  Barge  canal.  This 
control  is  absolutely  necessary  and  as  the  control  cannot  be  exer- 
cised without  such  discharge  gates,  therefore,  such  gates  w^ere, 
from  the  first  canal  down  to  and  including  the  Barge  canal,  essen- 
tial to  level  control  and,  therefore,  essential  for  navigation  pur- 
poses. These  discharge  gates,  even  though  in  full  control  of  the 
State  authorities  as  they  always  have  been  and  always  must  be, 
would  be  absolutely  useless  unless  there  was  a  free  discharge 
through  the  dam,  and  from  its  downstream  face  into  the  original 
bed  of  the  river.  This  opportunity  for  discharge  must  be  full, 
free  and  clear  down  to  the  elevation  of  the  bottom  of  the  discharge 
gates,  and  the  bottom  of  which  discharge  gates  must,  of  necessity, 
be  substantially  at  the  same  elevation  as  the  bed  of  the  river  at  the 
downstream  face  of  the  dam.  Therefore,  it  seems  very  clear  that 
the  language  used  by  Vice-Chancellor  Gridley,  above  quoted, 
could  not  mean  that  the  riparian  owner  next  below  the  dam  could 
have  any  rights  in  the  water  which  would  interfere  with  the 
State's  control  by  removable  crests,  gates  or  otherwise,  but  that, 
on  the  contrary,  he  meant  that  when  once  the  State  had  actually 
discharged  the  water  either  over  the  crest  or  through  the  gate  or 
in  any  other  manner  from  the  dam,  thus  actually  and  physically 
letting  go  of  it  for  State  purposes,  it  could  not  assert  any  further 
rights  as  against  any  riparian  owner,  and,  because  it  could  not 
assert  any  further  rights,  it  could  not  actually  take  such  water 
from  above  or  near  its  dam  and  divert  it  around  and  away  from 
the  property  of  the  next  riparian  owner.  His  language,  with 
respect  to  the  riparian  owner's  rights  reviving  at  the  moment  the 
water  started  its  descent  from  the  dam,  must  be  taken  in  connec- 
tion with  the  determination  arrived  at  bv  him  that  waters  could 
not  be  taken  out  of  the  channel  of  the  river  but  must  be  permitted 
to  flow  in  the  course  of  nature,  and  cannot  l)e  construed  in  such 
a  manner  as  to  have  it  appear  that  the  vice-chancellor  held  that 
the  riparian  owner  below  the  lower  face  of  the  State  dam  had  any 
riparian  rights  in  any  head  of  water  above  the  elevation  of  the 
bottom  of  the  discharge  gates  of  such  dam,  except  such  water  as 
he  was  permitted  to  take  through  State  dam  discharge  gates  which 
served  that  pur])OFo  as  well  as  his  headrace  gates. 
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The  other  construction  of  the  vice-chancellor's  words  would 
permit  the  use  by  the  next  lower  riparian  owner  of  the  flow  at  a 
head  just  below  the  crest  of  the  State  dam  "  the  moment  it  com- 
menced its  descent."  To  use  this  flow  and  head  would  require 
a  dam  to  back  up  the  water  to  such  head.  But  such  a  dam  would 
immediately  take  away  the  State's  control  of  its  navigation  level. 
The  full  and  free  discharge  from  the  State's  dam  would  be  lost, 
and  of  course,  with  it,  the  level  control. 

It  must  be  held,  therefore,  that  in  cases  where  the  State  has 
actually  appropriated  the  situs  of  a  power  dam,  destroyed  the 
owner's  dam,  and  erected  its  own  in  place  thereof,  the  State  has 
taken  all  water  elevation  rights  of  that  owner  above  the  foot  of 
the  downstream  face  of  such  dam,  and  no  structure  erected  by 
the  owner  so  backing  up  water  against  the  State  dam  is  there- 
after lawful.  The  riparian  owner's  power  possibilities  that 
attach  to  the  water  leaving  the  State  dam  are  those  creatable 
from  the  foot  of  the  dam  to  the  downstream  end  of  the  owner's 
uplands  fronting  on  the  river. 

The  power  owner  took  his  rights  in  the  new  dam  by  agreement, 
— which  agreement  is  evidenced  by  the  existing  status  thereafter. 
The  power  owner^s  rights  became  flxed  as  of  that  time,  and  have 
not  and  cannot  grow  with  the  advance  of  the  science  of  water 
power  development,  except  as  such  development  can  be  applied 
to  the  limited  flow  permitted  by  the  openings  through  the  State 
(lam  iuto  his  headrace,  and  the  head  maintained  bv  the  dam.  The 
power  owner's  rights,  as  against  the  State,  can  never  be  greater 
than  thov  were  under  the  status  maintained  for  so  manv  vears. 
The  power  owners  accepted  certain  openings,  heads,  regulations 
of  elevations,  State  construction  and  State  maintenance  of  dam, 
etc.,  in  payment  for  their  rights  interfered  with.  Thereafter, 
their  rights  were  contractual  rather  than  riparian,  and  they  can- 
not grow  and  expand  with  the  science  of  hydraulic  development 
except  as  above  stated. 

The  following  excerpt  from  the  opinion  in  the  Fulton  Light, 
Heat  &  Power  Company  case,  above  mentioned,  indicates  that 
Judge  Rodenbeck  held  similar  views  in  that  case:  "Just  as 
the  rights  of  the  State  became  fixed  by  the  appropriations  of  18 2 6 
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and  1857,  so  also  did  those  of  claimants;  and,  as  the  State  cannot 
acquire  more  land  or  water  for  the  enlarged  canal  without  making 
compensation,  so  the  claimants  cannot  secure  water  in  addition 
to  that  which  can  find  its  way  upon  their  property  through  the 
openings  existing  at  the  time  of  the  appropriations;  for  the 
same  statutes  that  control  the  rights  of  the  State  also  fix  those 
of  the  claimants.  Claimants'  predecessors  were  compensated  for 
the  water  rights  which  they  lost  when  the  wing  dam  was  destroyed 
by  the  State  by  the  appropriations  made  for  the  old  canal  which 
allowed  them  to  draw  water  from  the  river  under  the  increased 
head  provided  by  the  new  dam.  Without  this  provision  they 
would  not  have  been  in  a  position  as  of  right  to  claim  the  bene- 
fit of  any  increased  head  created  by  the  erection  of  a  dam  higher 
than  the  original  wing  dam.  Any  power  thus  created  belonged  to 
the  State,  and  they  were  not  at  liberty  to  draw  upon  this  power 
without  making  a  return  to  the  State." 

Having  reached  the  conclusion  that  the  respective  rights  of  the 
power  owner  and  the  State  became  fixed,  it  might  be  well  to  dis- 
cuss the  constitutional  right  of  the  State  to  take,  in  the  inception 
of  the  Oswego  canal  project,  such  dams  and  water  powers,  and 
lease  the  surplus  waters  thus  created.  The  taking  was  by  the 
sovereign,  done  through  those  duly  constituted  and  empowered. 
The  purpose  and  amount  of  taking  are  not  reviewable  except  for 
reasons  heretofore  mentioned.  In  this  connection  mav  be 
quoted  the  language  of  Justice  Brown  of  the  United  States 
Supreme  Court,  in  the  case  of  Kaukauna  Water  Power  Company 
v.  Green  Bay  &  Mississippi  Canal  Company,  142  TJ.  S.  254,  275: 
*'  The  true  distinction  seems  to  be  between  cases  where  the  dam 
is  erected  for  the  express  or  apparent  purpose  of  obtaining  a  water 
power  to  lease  to  private  individuals,  or  where  in  building  a  dam 
for  a  public  improvement,  a  wholly  unnecessary  excess  of  water 
is  created,  and  cases  where  the  sur])lus  is  a  mere  incident  to  the 
public  improvement  and  a  reasonable  provision  for  securing  an 
adequate  supply  of  water  at  all  times  for  such  improvement.  No 
claim  is  made  in  this  case  that  the  water  power  was  created  for 
the  purpose  of  selling  or  leasing  it,  or  that  the  dam  was  erected 
to  a  greater  height  than  was  reasonably  necessar}^  to  create  a  depth 
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of  water  sufEcient  for  the  purposes  of  navigation  at  all  seasons 
of  the  year.  So  long  as  the  dam  was  erected  for  the  bona  fide 
purpose  of  furnishing  an  adequate  supply  of  water  for  the  canal 
and  was  not  a  colorable  device  for  creating  a  water  power,  the 
agents  of  the  State  are  entitled  to  great  latitude  of  discretion  in 
regard  to  the  height  of  the  dam  and  the  head  of  water  to  be 
created ;  and  while  the  surplus  in  this  case  may  be  unnecessarily 
large,  there  does  not  seem  to  have  been  imy  bad  faith  or  abuse 
of  discretion  on  the  part  of  those  charged  with  the  construction 
of  the  improvement.  Courts  should  not  scan  too  jealously  their 
conduct  in  this  connection  if  there  be  no  reason  to  doubt  that 
they  were  animated  solely  by  a  desire  to  promote  the  public  inter- 
ests, nor  can  they  undertake  to  measure  with  nicety  the  exact 
amount  of  water  required  for  the  purposes  of  the  public  improve- 
ment. Under  the  circumstances  of  this  case,  we  think  it  within 
the  power  of  the  State  to  retain  within  its  immediate  control 
such  surplus  as  might  incidentally  be  created  by  the  erection  of 
the  dam." 

That  the  Oswego  canal  and  its  structures  were  public  improve- 
ments is  shov^m  by  the  fact  that  the  great  arteries  of  commerce 
which  advanced  New  York  State  to  commercial  leadership  w^ere 
its  canals,  of  which  these  dams  were  necessary  integral  parts. 

Conceding  the  State's  right  to  take  water  was  established  —  how 
much  did  the  State  take  ?  First,  we  must  eliminate  all  the  State 
works  created  over  and  above  what  w-as  alreadv  there.  The 
Stat(»  could  not  take  from  the  power  owner  that  which  the  power 
owner  never  had  and  never  could  create.  Thus,  limiting  the  talk- 
ing to  all  that  was  necessary  —  the  State  took  the  power  owners' 
wing  dam  by  destroying  it — ^took  the  land  under  the  State  dam 
by  erecting  the  same — took  full  control  of  all  the  waters  of  the 
river  from  the  upper  navigation  end  of  each  pool  created  by  a 
dam,  to  and  including  the  foot  of  the  downstream  face  of  such 
dam,  together  with  a  right  of  free  discharge  therefrom — took 
the  permanent  right  to  flood  the  lands  of  all  owners  above  the 
dam,  whicli  w^ere  actually  flooded  by  the  increased  elevation  of 
the  water  above  its  natural  level.-  The  State  built  its  dam 
according  to  its  own  plans,  at  its  own  cost,  at  the  location  selected 
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by  it,  determined  the  crest  elevation,  and  installed  gates  to 
control  the  navigation  level  of  the  pool  above,  and  paid  for  all 
flowage  rights  and  flooding  rights  upstream  caused  by  this  new 
and  higher  v^ater  level  above  the  dam.  By  actual  physical  ap- 
propriation it  took  complete  control  of  and  had  exclusive  rights 
to  the  flow  of  the  river  to  the  downstream  face  and  foot  of  the 
State  dam,  including  a  free  discharge.  Beyond  that  point, 
under  the  Varick  v.  Smith  case,  it  lost  all  rights  to  the  flow  or 
use  of  the  water  of  the  stream  it  had  up  to  that  point.  But  Up 
to  the  time  the  water  passed  away  from  the  State  dam,  the  State 
had  full  control  thereof  except  as  it  conveyed  away  certain 
rights  therein  in  consideration  of  and  as  compensation  for  the 
taking  of  the  power  owner's  rights  in  the  river  in  its  natural 
state  as  developed  by  his  then  plant,  dam  and  other  power 
accessories.  The  control  and  usability  of  such  surplus  of  water 
passing  over  or  through  the  dam,  with  its  power  possibilities 
when  used  under  the  head  created  by  the  State  dam,  are  set 
forth  by  Justice  Brown  in  the  aforementioned  case  (Kaukauna 
Water  Power  Co.,  etc.,  142  U.  S.  272):  ''No  question  is 
made  of  the  povi^er  of  the  State  to  construct  or  authorize  the 
construction  of  this  improvement,  and  to  devote  to  it  the  pro- 
ceeds of  the  land  grant  of  the  United  States.  The  improve- 
ment of  the  navigation  of  a  river  is  a  public  purpose,  and  the 
sequestration  or  appropriation  of  land  or  other  property,  there- 
fore, for  such  purpose,  is  doubless  a  proper  exercise  of  the 
authority  of  the  State  under  its  power  of  eminent  domain.  Upon 
the  other  hand,  it  is  probably  true  that  it  is  beyond  the  com- 
petency of  the  State  to  appropriate  to  itself  the  property  of 
individuals  for  the  sole  purpose  of  creating  a  water  power  to  be 
leased  for  manufacturing  purposes.  This  would  be  a  case  of  tak- 
ing the  property  of  one  man  for  the  benefit  of  another,  which  is 
not  a  constitutional  exercise  of  the  right  of  eminent  domain.  But 
if,  in  the  erection  of  a  public  dam  for  a  recognized  public  purpose, 
there  is  necessarily  produced  a  surplus  of  water,  which  may 
properly  be  used  for  manufacturing  purposes,  there  is  no  sound 
reason  why  the  State  may  not  retain  to  itself  the  power  of  con- 
trolling or  disposing  of  such  water  as  an  incideAt  of  its  right  to 
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make  such  improvement.    Indeed,  it  might  become  very  necessary 

'to  retain  the  disposition  of  it  in  its  own  hands,   in  order  to 

preserve  at  all  times  a  sufficient  supply  for  the  purposes  of 

navigation.    If  the  riparian  owners  were  allowed  to  tap  the  pond 

-at  different  places,  and  draw  off  the  water  for  their  own  use, 

'«^ious  consequences  might  arise,  not  only  in  connection  with  the 

public  d^nand  for  the  purposes  of  navigation,  but  between  the 

riparian  owners  themselves  as  to  the  proper  proportion  each  was 

entitled  to  draw — controversies  which  could  only  be  avoided 

by  tiie  State  reserving  to  itself  the  immediate  supervision  of  the 

entire  supply.     As  there  is  no  need  of  the  surplus  running  to 

waste,  there  was  nothing  objectionable  in  permitting  the  State 

to  let  out  the  use  of  it  to  private  parties,  and  thus  reimburse 

itself  for  the  expenses  of  the  improvement." 

Again  quoting  from  the  same  opinion  at  page  281 :  *'  The 
dam  was  built  for  a  public  purpose,  and  the  act  provided  that  if, 
in  its  construction,  any  water  power  was  incidentally  created,  it 
should  belong  to  the  State,  and  might  be  sold  or  leased,  in  order 
that  the  proceeds  of  such  sale  or  lease  might  assist  in  defraying 
the  expenses  of  the  improvement.  A  ruling  which  would  allow  a 
single  riparian  owner  upon  the  pond  created  by  this  dam  to  take 
to  himself  one-half  of  the  surplus  water  without  having  con- 
tributed anything  towards  the  creation  of  such  surplus  or  to  the 
public  improvement,  would  savor  strongly  of  an  appropriation  of 
public  property  for  private  use.  If  any  such  water  power  were 
incidentally  created  by  the  erection  of  a  dam,  it  was  obviously 
intended  that  it  should  belong  to  the  public  and  be  used  for 
their  benefit,  and  not  for  the  emolument  of  a  private  riparian 
proprietor." 

This  doctrine,  laid  down  by  the  United  States  Supreme  Court, 
taken  in  connection  with  the  holding  in  the  case  of  Varick  v. 
Smith,  that  the  water  must  not  be  taken  from  the  river  immedi- 
ately below  the  dam,  but  be  allowed  to  flow  thereon  and  there- 
over, would  authorize  the  State  either  to  erect  its  own  power 
plant  on  the  dam  or  rent  the  surplus  to  some  power  owner  whose 
plant  was  conveniently  located.  The  objection  that  the  State, 
only  owning  the  dam,  does  not  have  sufficient  bank  or  other  place 
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on  which  to  erect  a  power  plant  and  thus,  although  having  the 
•l^ar  right  to  use  the  surplus,  has  no  legal  title  to  any  place  upon 
which  to  develop  it,  is  unsound.  The  sovereign  State  is  not  so 
devoid  of  the  attributes  of  sovereignty  that  it  cannot  reach  and 
utilize  any  raluahle  power  that  it  creates  at  its  expense  and  owns. 
Surely,  if  private  property  may  be  taken,  upon  just  compensation, 
for  a  public  work  to  improve  navigation,  which  is  merely  to  im- 
prove the  opportunity  for  transportation  as  a  public  convenience, 
it  certainly  may  exercise  the  same  right  to  reach  and  utilize 
valuable  water  rights  which  are  the  actual  property  of  the  Stated. 
To  say  that  the  State  may  condemn  to  facilitate  the  handling  of 
the  commerce  of  the  people,  but  cannot  condemn  to  reach  and 
use  the  property  of  the  people,  is  to  state  that  it  has  such  power 
to  promote  public  convenience,  but  not  to  reach  and  use  public 
property. 

The  State  may,  for  purposes  of  better  and  more  convenient  con- 
trol of  level,  determine  to  use  a  fixed  crest  instead  of  flash-boards. 
This  does  not  alter  the  respective  rights  of  the  claimant  and  the 
State,  provided  the  claimant  is  permitted  to  take  the  full  flow  of 
his  openings  as  fixed  by  the  1867  dam  at  the  head  then  estab- 
lished (which  we  regard  as  including  flash-boards  when  and  as 
used  by  the  State),  but  not  drawn  so  as  to  interfere  with  the 
navigation  levels. 

It  must  be  considered  as  understood  by  the  power  owners  and 
the  State  authorities  when  the  original  State  dams  were  erected 
that  flash-boards  would  be  used  when  needed  by  the  State  and, 
when  so  used,  the  additional  head  thus  created  might  be  used  by 
the  power  owner.  This  did  not  give  the  power  owner  any  vested 
right  in  such  an  additional  head,  but  merely  the  use  thereof  when 
and  while  such  flash-boards  were  in  use.  The  substitution  of  a 
fixed  stone  crest  for  flash-boards  did  not  give  the  power  owner  any 
greater  legal  rights  in  the  dam  than  he  had  before.  Bu^t  the 
right  to  the  water  was  given  in  contemplation  of  the  use  of  flash- 
boards  when  needed  by  the  State.  So  this  right  "  ran  with  the 
dam  "  not  as  a  vested  right  which  the  State  must  take  and  pay 
for,  as  such,  under  the  power  of  eminent  domain,  but  pay  for 
merely  as  such  permissive  user  might  affect  the  market  value  of 
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the  claimant's  power  rights.  The  use  of  flash-boards  would  influ- 
ence the  market  value  upward  —  the  substitution  of  a  fixed  cresi 
in  place  of  the  flash-boards  would  influence  the  market  value 
upward  again  —  as  each  would  have  some  effect  on  the  usable 
value  which  a  prospective  buyer  and  seller  would  naturally  take 
into  account. '  We  make  such  allowance  in  our  award  and  upon 
the  ground  mentioned,  but  not  based  upon  a  fixed  or  vested  right 
belonging  to  claimant. 

If  this  holding  that  the  relative  rights  of  the  State  and  claim- 
ant's predecessors  in  title  were  established  at  the  time  of  the 
original  appropriation,  as  hereinbefore  indicated,  is  sound,  then 
it  follows  that  the  subsequent  dams,  unless  they  actually  added  to, 
or  took  from  the  rights  of  either  side,  are  merely  substituted 
structures  erected  to  accomplish  the  end  desired  in  accordance 
with  the  best  judgment  of  the  State  ofiicers  having  charge  of  such 
constructions.  They  were,  in  fact,  merely  the  physical  expres- 
sion of  the  then  best  engineering  method  to  control  the  river's 
flow  and  the  water  elevation  for  navigation  purposes,  and,  at  the 
same  time,  to  give  opportunity  to  claimant's  predecessors  to  exer- 
cise their  riparian  rights  as  already  established.  It  follows 
necessarily  that  any  such  reconstruction  which  apparently  materi- 
ally altered  the  rights  of  either  the  State  or  the  claimant,  or  the 
claimant's  predecessors,  could  not  actually  give  any  greater  rights 
to  either  against  the  other.  The  State  could  not,  without  an 
opportunity  to  be  heard  and  just  compensation  paid,  take  from 
claimant's  predecessors  or  claimant  any  valuable  riparian  right 
which  belonged  to  them,  growing  out  of  the  status  following  the 
original  appropriation.  Nor  could  the  State  authorities  grant  or 
confer  any  additional  rights  on  claimant's  predecessors  op  claim- 
ant without  due  authority  from  the  State  and  a  proper  con- 
sideration moving  to  the  State  because  of  such  grant,  and  then, 
only  if  the  additional  rights  so  granted  grew  out  of  and 
were  a  part  of  an  appropriation  of  claimant's  or  claimant's  pre- 
decessors' property  or  rights  by  the  State  for  its  benefit.  In 
the  absence  of  an  appropriation  by  the  State  of  property  or  rights 
belonging  to  a  power  owner,  the  State  cannot  grant  to  that  power 
owner  any  rights  in  the  State's  Oswego  canal  property.     The  State 
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may,  while  making  an  appropriation  or  in  the  course  of  an  appro- 
priation, or  in  adjusting  the  damages  growing  out  of  an  appro- 
priation, make  such  a  settlement  or  arrangement  with  a  power 
owner  as  is  satisfactory  to  both  sides,  provided  the  same  is  equi- 
table to  the  people  of  the  State.  The  power  owner  acts  directly 
and  the  question  of  a  satisfactory  or  equitable  settlement,  from 
his  standpoint,  is  directly  within  his  control,  and  he  may  bind 
himself  to  accept,  as  equitable  or  satisfactory,  a  settlement  which 
might  not  actually  be  an  equitable  settlement  as  far  as  he  was  con- 
cerned. But  the  rights  of  the  State,  being  adjusted  through  pub- 
lic officers,  cannot  be  granted  away  in  the  course  of  such  a  com- 
promise unless  the  compromise  is,  in  fact,  equitable  to  the  State. 
A  State  officer  is  without  power  to  make  any  other  kind  of  a  com- 
promise or  settlement  of  the  State's  affairs,  and  all  persons  deal- 
ing with  the  State  must  deal  with  notice  of  that  fact  and  limita- 
tion in  mind.  This  claimant,  therefore,  could  not  get  any  right, 
as  against  the  State,  in  the  increased  dam  openings  of  1902. 
While  the  claimant  may  have  used  those  openings  under  color  of 
right  and  in  good  faith,  he  surely  cannot  assert  a  legal  right  to 
use  such  additional  water  through  such  increased  openings,  as 
against  the  State,  and  ask  for  payment  on  the  theory  that  such 
rights  are  now  being  taken  from  him  by  eminent  domain,  when 
the  very  basis  of  the  right  so  stated  to  be  taken  was  not  such  as 
could  then  or  ever  make  that  right  valid  against  the  State.  Bur- 
bank  V.  Fay,  65  N.  Y.  57;  Waterioo  Mfg. .Co.  v.  Shanahan.  128 
id.  345. 

There  may  be  circumstances  under  which  the  State  may  be 
estopped,  after  a  period  of  forty  years,  from  asserting  certain 
rights  which  it  could  grant  away,  but  I  know  of  no  principle  of 
law  whereby  the  State  can,  by  estoppel,  lose  a  right  or  property 
in  one  of  its  going  canals,  which  right  or  property  it  could  not 
grant  away.  It  may  also  well  be  that  State  officers,  authorized 
in  the  premises,  may  so  act  as  to  cause  a  power  owner  to  suffer 
considerable  damages  by  allowing,  agi^eeing  to,  or  even  inducing 
such  power  owner  to  make  improvements  based  upon  a  mistaken 
theory  or  understanding  of  the  State's  rights.  Such  procedure 
on  the  part  of  the  State  officers  might  be  sufficient  ground  to  auft- 
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tain  an  action  for  damages  against  the  State  on  the  part  of  a 
power  owner,  upon  which  question  it  is  not  now  necessary  to  pciss, 
but  the  same  procedure  which  might  be  sufficient  ground  upon 
which  to  base  an  action  for  damages  could  never  amount  to  a  grant 
of  land,  water  or  water  rights  running  to  the  claimant  against  the 
State,  for  which  the  State  must  pay  compensation  and  recover 
back  by  the  exercise  of  its  sovereign  right  of  eminent  domain. 
The  permissive  user  of  public  property  connected  with  one  of  the 
operating  canals  of  the  State  cannot  ripen  into  a  title  or  owner- 
ship, against  the  State,  in  the  one  so  using,  unless  the  user  is 
based,  in  its  inception,  upon  some  grant  or  settlement  as  above 
mentioned.  For  these  reasons,  it  appears  the  claimant  herein 
cannot  recover  from  the  State  any  increased  value  in  his  riparian ' 
rights  at  the  Battle  Island  dam  because  of  the  increased  size  of 
the  openings  made  in  1902. 

The  claimant  is  limited  in  its  recoveiy  for  power  rights  taken 
to  a  value  based  on  a  crest  elevation  of  307.22  Barge  canal  datum, 
with  such  upward  influence  on  that  value  as  follows  the  customary 
use  of  flash-boards  and  the  upward  influence  following  the  use  of 
a  fixed  crest  in  place  of  flash-boards ;  based  also  on  a  flow  limited 
to  two  twenty-foot  openings,  up  to  one-half  the  flow  of  the  stream, 
when  such  use  does  not  interfere  with  the  navigation  levels  or 
necessities.  The  recovery  as  to  power  house,  consequential 
damage,  etc.,  is  set  forth  in  Judge  Ackierson's  opinion. 

I  concur  in  the  opinion  of  Presiding  Judge  Ackerson  in  this 
claim,  and,  in  doing  so,  have  set  forth  the  reasons,  as  T  see  them, 
for  the  conclusions  I  have  drawn  regarding  the  respective  rights 
of  the  State  and  the  owners  of  water  powers  developed  at  the 
State  dams  in  the  Oswego  river. 
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Taqgakts  Papeb  Company,  Claimant,  i\  The  State  of  New 

YOBK 

No.  10335 

(State  of  New  York,  Court  of  Claims,  February,  1918) 

Claim  for  legal  disbursements  and  witnesses'  fees  in  appropriation  claims. 

The  claimant  filed  a  claim  against  the  State  to  recover  damages 
resulting  from  the  appropriation  of  certain  property  in  the  Adirondacks. 
This  claim  was  tried  before  the  Court  of  Claims  and  resulted  in  an 
award  in  the  claimant's  favor.  In  that  proceeding  the  claimant  requeisted 
the  Court  to  find: 

(1)  ''That  claimant  is  entitled  to  recover  the  legal  disbursements 
necessarily  and  properly  made  by  it  in  this  proceeding;"  and  (2)  "That 
claimant  is  entitled  to  recover  the  l^al  fees  paid  to  the  witnesses." 

Section  274  of  the  Code  of  Civil  Procedure  relating  to  the  practice  in 
the  Court  of  Claims  provides  in  part  as  follows:  "Costs,  witnesses' 
fees  and  disbursements  shall  not  be  taxed,  nor  shall  counsel  or  attorney 
fees  be  allowed  by  the  court  to  any  party." 

The  Court  held  that  while  it  believed  that,  the  dissenting  opinion  of 
Rodenbeck,  J.,  in  Brainerd  v.  State,  74  Misc.  Rep.  100,  was  sound  and 
legally  correct,  nevertheless,  in  view  of  the  prevailing  opinion  in  that 
case  and  of  the  express  and  unambiguous  provision  of  section  274  of 
the  Code  of  Civil  Procedure  above  quoted,  it  should  not  declare  this 
section  of  the  Code  unconstitutional,  but  should  leave  this  constitutional 
question  to  be  passed  upon  by  the  appellate  courts.  The  claimant's 
requests  were  therefore  refused. 

Application  to  recover  the  legal  disbursements  and  the  legal 
fees  paid  to  witnesses  by  the  claimant  in  the  above  entitled  claim. 
For  the  opinion  of  Ackerson,  P.  J.,  covering  the  other  questions 
at  issue  in  this  claim,  see  volume  17  of  the  Court  of  Claima 
Reports  at  page  122. 

Moot,  Sprague,  Brownell  &  Marcy,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (A.  F.  Jenks,  Deputy 
Attorney-General),  and  Benjamin  McClung,  for  State. 

Per  Curiam. —  The  claimant  requested  the  court  to  find : 
(1)   "That  claimant  is  entitled  to  recover  thie  legal  disburse- 
ments necessarily  and  properly  made  by  it  in  this  proceeding;  " 
and  (2)  "  That  claimant  is  entitled  to  recover  the  legal  fees  paid 
to  the  witnesses." 
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Section  274  of  the  Code  of  Civil  Procedure  relating  to  the 
practice  in  the  Court  of  Claims  provides  in*  part  as  follows: 
"  Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed,  nor 
shall  counsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party." 

Judge  Rodenbeck  held  in  an  exhaustive  opinion,  citing  a  very 
large  number  of  authorities,  that  this  section  does  not  apply  to 
condemnation  proceedings  in  the  Court  of  Claims  for  the  reason 
that  "  the  enforcement  of  the  provision  would  be  in  violation  of 
the  Constitution  and  deprive  the  owner  of  the  compensation  which 
he  is  guaranteed  by  the  Constitution."  Brainerd  v.  State  of  New 
York,  74  Misc.  Rep.  100,  125. 

Swift,  P.  J.,  however,  in  an  opinion  in  which  Murray,  J., 
concurred,  said :  '*  This  court  has  held  that  claimants  are  not 
entitled  to  costs  and  disbursements"  under  the  Code  ever  since  the 
court  was  established  *  *  *•  I  am  of  the  opinion  that  the 
sections  of  the  Code  of  Civil  Procedure  relating  to  the  taxation 
of  costs  and  disbursements  do  not  apply  to  the  Court  of  Claims. 
To  hold  this  would  be  to  declare  section  274  of  the  Code  uncon- 
stitutional, and  I  think  it  better  to  follow  the  direction  of  the 
Code  as  a  part  of  the  practice  of  this  court  until  its  provisions 
are  directly  passed  upon  by  the  appellate  courts." 

The  present  Court  of  Claims  believes  that  Judge  Rodenbeck's 
position  is  sound,  and  is  legally  correct;  but  in  the  light  of  the 
above  decision  of  the  former  Court  of  Claims  and  of  the  express 
and  unambiguous  provision  of  section  274  of  the  Code  of  Civil 
Procedure,  above  quoted,  the  court  feels  it  should  not  declare 
unconstitutional  this  section  of  the  Code,  but  should  leave  this 
constitutional  question  to  be  passed  upon  by  the  appellate  courts. 
The  claimant's  requests,  above  referred  to,  are  therefore 
refused.* 


*  The  decision  of  the  Court  of  Claims  on  the  other  issues  involved  in  this 
claim  (see  opinion  by  Ackerson,  P.  J.,  in  volume  17  of  the  Court  of  Claims 
Beports  at  page  122),  and  the  refusal  of  the  Court  of  Claims  to  allow  the 
(;laimant  legal  disbursements  and  witnesses'  fees,  were  upheld  by  the  Appel- 
late Division  in  187  App.  Div.  84a.  The  opinion  of  the  Appellate  Division 
by  J.  M.  Kellogg,  P.  J.,  is  reported  in  this  volume  at  page  260. 
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S.  Dotter  Estate  Ice  Company,  Claimant,  v.  State  of  K^ew 

York 

No.  1565-A 

Minnie    F.    Crandall,    George    A.    Dotter    and    Sarah    E. 
Dotter,  Claimants,  v.  State  of  New  York 

No.  1566-A 

(State  of  New  York,  Court  of  Claims,  February,  1918) 

Claim  for  damages  resulting  from  flooding  of  claimants'  icehouses  by  waters 
from  the  Barge  canaL 

The  claimants  in  claim  No.  1565-A  owned  the  ice  in  the  icehouses 
which  were  owned  by  the  claimants  in  claim  No.  156&-A.  These  ice- 
houses  were  so  connected  together  as  to  be  one  building.  They  extended 
in  an  easterly  and  westerly  direction,  the  westerly  ends  of  the  icehouses 
being  on  the  easterly  edge  of  the  Champlain  canal  towpath,  and  the 
easterly  ends  of  the  icehouses  being  on  the  westerly  edge  of  the  State 
basin.  The  claims  arose  out  of  the  negligence  uf  the  State  on  July  16, 
1912,  in  using  or  permitting  the  use  of  flashboards  on  the  canal  spillway 
to  such  an  extent  as  to  cause  the  waters  of  the  canal  to  flow  over  the 
towpath  and  through  the  icehouses.  The  Court  made  an  award  of 
$1,100  to  the  owners  of  the  icehouse,  and  an  award  of  $1,800  to  the 
owner  of  the  ice. 

The  attorney-general  contended  that  a  large  portion  of  the  icehouses 
was  within  the  18i57  blue  line,  and  therefore  on  land  belonging  to  the 
State,  and  for  that  reason  the  State  was  not  liable.  The  volumes  of 
manuscript  maps,  setting  forth  the  1857  blue  line  were  introduced  in 
evidence,  but  the  statutory  certificate  of  authentication  which  provided 
that  they  would  be  "presumptive  evidence  of  title"  was  never  signed; 
at  least  the  only  copies  in  the  possession  uf  the  State  and  which  were 
presented  in  court  were  unsigned.  The  Court  admitted  the  maps  as 
ancient  documents,  but  held  that  tliey  could  not  be  accepted  as  full  proof 
of  title  against  the  more  than  forty  yeara  of  open  undisturbed  user 
of  this  property  under  claim  of  title  by  these  claimants  and  their 
predecessors  in  title.  The  Court  further  held  that  it  was  not  prepared 
to  say,  under  such  possession,  that  the  State  would  not  l)e  liable  to 
claimants  for  damages  due  to  the  break  in  the  canal,  the  break  being 
due  to  the  negligence  of  the  State,  and  the  continuing  of  the  damaging 
conditions  being  also  due  to  the  further  negligence  of  the  State  in  not 
discovering  and  remedying  the  conditions  sooner.     Having  been  in  open 
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undisturbed  possession  for  over  forty  years  under  a  claim  of  titJe,  the 
claimants  certainly  must  have  had  sufficient  legal  right  to  possession,  in 
the  absence  of  a  notice  to  remove,  to  protect  them  against  the  State's 
negligence. 

Claim  against  the  State  of  Ifew  York  for  damages  resulting 
from  the  alleged  negligence  of  the  State  in  using  or  permitting 
the  use  of  flashboards  on  a  Champlain  canal  spillway,  resulting 
in  the  flooding  of  the  claimants'  ice  houses. 

Benjamin  P.  Wheat,  for  claimants. 

Merton  E.  Lewis,  Attorney-General  (Archie  C.  Eyder,  Deputy 
Attorney-General),  for  State. 

Fennell,  J. — This  claim  arises  out  of  the  negligence  of  the 
State  on  July  16,  1912,  in  using  or  permitting  the  use  of  flash- 
boards  on  a  Champlain  canal  spillway  to  such  an  -extent  as  to  have 
the  waters  of  the  canal  flow  over  the  towpath  of  the  canal  and 
through  claimants'  ice  houses.  The  ice  houses  were  so  connected 
together  as  to  be  one  building.  They  extended  in  an  easterly  and 
westerly  direction,  the  westerly  ends  of  the  ice  houses  being  on 
the  easterly  edge  of  the  Champlain  canal  towpath,  and  the  east- 
erly ends  of  the  ice  houses  being  on  the  westerly  edge  of  the  State 
basin.  This  permitted  the  harvesting  of  ice  from  the  State  basin 
into  the  easterly  ends  of  these  ice  houses,  and  in  the  following 
summer  permitted  the  ice  to  be  unloaded  from  the  westerly  ends 
directly  into  canal  boats  for  shipment  to  Xew  Yorl:  city. 

The  elevation  of  the  water  surface  in  the  canal  was  26.30,  of 
the  towpath  was  27.5,  of  the  floor  of  the  ice  houses  was  18.9,  of 
the  water  in  the  State  basin  was  18.0.  The  floor  of  the  ice  houses 
was  only  nine-tenths  of  a  foot  above  the  elevation  of  the  water 
surface  in  the  State  basin.  The  water  running  over  the  towpath 
soon  eroded  the  top  of  the  same  and  made  two  small  gullies,  each 
about  two  feet  wide  and  one  to  two  feet  deep.  This  water  flowing 
through  the  bottom  of  the  ice  houses  and  into  the  State  basin 
made  a  channel  through  the  mass  of  ice.  This  channel  became  an 
air  passage,  which  condition  caused  a  continual  melting  of  the 
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ice  thereafter  from  the  bottom  upward.  The  ice  houses  commenced 
to  tip  toward  the  east.  In  the  fall  of  that  year  the  east  ends  of  the 
ice  houses  fell  out.  Before  the  ends  had  fallen  out  prospective 
purchasers  of  the  ice  refused  to  buy  same  because  of  the  danger 
of  getting  it  out  on  account  of  the  unsafe  condition  due  to  the 
instability  of  the  mass, —  fearing  to  permit  men  to  attempt  to 
take  apart  the  blocks  of  ice.  The  market  value  of  the  ice  at  the 
time  and  place  of  the  flooding  was  forty-five  cents  a  ton.  What 
was  left  of  the  ice  was  finally  sold  for  $1,000,  the  purchaser  to 
make  certain  repairs  to  the  houses. 

Photographs  taken  in  1912,  a  couple  of  months  after  the  water 
ran  through  imder  the  houses  from  the  canal,  show  the  water  in 
the  basin  side  to  be  substantially  uj)  to  the  floor  of  the  ice  houses. 
It  is  obvious  that  a  southeast  wind  would  i)il(^  the  water  up  against 
the  bottom  of  the  east  face  of  the  ice  houses.  This  would  tend 
to  melt  the  ice  at  the  bottom  on  that  side  and  cause  a  drop.  The 
other  side  being  firm  to  the  bottom,  the  '"  tip  "  of  the  whole  mass 
of  ice  would  be  against  the  east  faces  of  the  buildings  and  tend 
to  push  them  out.  This  was  the  side  that  actually  fell  out  in  the 
fall  of  1912.  It  mav  reasonablv  be  assumed  that  some  of  the  dam- 
ages  to  these  ice  houses  and  to  the  ice  contents  were  due  to  this 
condition  of  water  against  th(>  bottom  of  the  easterly  ends  of  the 
houses. 

We  have  allowed  $1,100  damages  to  the  owners  of  the  land  and 
buildings  as  the  fair  share  of  the  State's  contribution  to  their 
loss  due  to  its  n^ligence  by  permitting  the  water  to  overflow  the 
bank  of  the  canal,  as  above  mentioned,  and  to  be  discharged 
into  and  through  the  ice  houses. 

Minnie  F.  Crandall  and  others,  the  claimants  in  this  claim  No. 
1566-A,  are  the  same  persons  interested  in  the  S.  Dotter  Estate 
Ice  Co.  claim  ]^o.  1565-A,  the  damage  alleged  in  this  claim. 
1566-A,  being  to  the  buildings  and  for  loss  of  rentals,  and  the 
damage  claimed  in  1565-A  being  to  the  contents  of  the  buildings. 

We  are  not  fully  satisfied  as  to  whether  or  not  the  1857  blue 
line  cuts  through  these  ice  houses  in  such  a  manner  as  to  show 
a  large  portion  of  them  on  lands  belonging  to  the  State.  Tht* 
volumes  of  manuscript  maps,  settinii*  foi-th  the  1857  blue  line. 
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were  introduced  in  evidence,  but  the  statutory  certificate  of  authen- 
tication which  provided  that  they  would  be  "  presumptive  evidence 
of  title  "  was  never  signed,  at  least  the  only  copies  in  the  possession 
of  the  State  and  which  were  presented  in  court  were  unsigned. 
Therefore,  they  have  probative  value  only  as  andient  documents. 
As  such  they  were  admitted,  but  we  can  hardly  accept  them  as 
full  proof  of  title  against  the  more  than  forty  years  of  open  undis- 
turbed user  of  this  property  under  claim  of  title  by  these  claimants 
and  their  predecessors  in  title.  Nor  are  we  prepared  to  say,  under 
such  possession,  that  the  State  would  not  be  liable  to  claimants 
for  damages  due  to  the  break  in  the  canal,  the  break  being  due 
to  the  n^ligence  of  the  State,  and  the  continuing  of  the  damaging 
conditions  being  also  due  to  the  further  negligence  of  the  State 
in  not  discovering  and  remedying  the  conditions  sooner.  Having 
been  in  open  undisturbed  possession  for  over  forty  years  under  a 
claim  of  title,  the  claimants  certainly  must  have  had  sufficient 
legal  right  to  possession,  in  the  absence  of  a  notice  to  remove, 
to  protect  them  against  the  State's  negligence. 

As  we  have  said,  we  are  not  fully  satisfied  as  to  where  the 
State's  title  line  extends  along  this  basin  and  it  probably  would 
be  good  judgment  on  the  part  of  the  State  to  have  that  question 
determined  after  a  full  and  complete  hearing  of  that  matter.  How- 
ever, as  the  evidence  appears  before  us  in  this  claim,  we  cannot 
make  a  finding  of  fact  and  a  conclusion  of  law  that  the  blue  line 
is  established  in  law  in  this  claim  where  it  actually  appears  on  the 
State  maps,  and  therefore  we  have  made  an  award  of  $1,100  to 
the  owners  of  the  ice  houses  (claimants  in  claim  No.  1566-A) 
and  an  award  of  $1,800  to  the  owner  of  the  ice  (claimant  in  claim 
Xo.  1565-A). 

Ackerson,  P.  J.,    concurs. 
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New  Yobk  Central  Railroad  Company  v.  The  State  of  New 

York 

No.  14743 

(State  of  New  York,  Court  of  Claims,  February,  1918) 

Claim  to  recover  money  expended  by  claimant  in  raising  railroad  bridge  to 
meet  Barge  canal  requirementSt. 

In  the  course  of  Farge  canal  improvement  work,  it  became  necessary 
to  raise  the  claimant's  bridge  spanning  the  Oneida  river  near  Three 
Rivers  Point  three  and  three-tenths  feet  so  as  to  give  a  clear  passage- 
way (as  required  by  the  Barge  canal  act)  of  not  less  than  fifteen  and 
one-half  feet  between  the  bridge  and  the  water  at  its  highest  ordinary 
navigable  stage.  It  was  agreed  by  the  <State  and  claimant  that  an  agreed 
form  of  appropriation  be  used;  that  the  bridge  be  raised  by  claimant 
and  an  accurate  cost  account  of  same  be  kept  by  claimant  and  the 
State's  inspectors  who  were  to  be  present  during  the  progress  of  the 
work,  and  that  subsequently  the  question  of  liability  could  be  submitted 
to  the  Court  of  Claims.  The  actual  cost  of  altering  and  raising  the 
bridge,  as  checked  by  the  State  inspectors  during  the  progress  of  the 
work,  and  as  admitted  by  the  State,  was  $36,988.88.  The  claimant 
presented  its  claim  for  $S7 ,429.40,  being  the  above  amount  of  $36,988.88, 
phis  an  item  of  $440.52  for  legal  costs. 

The  State  contended  that  the  Oneida  river  is  in  fact  a  navigable 
stream  and  that  its  navigability  may  be  improved  by  ordering  bridges 
raised,  without  payment  to  bridge  owners.  The  State  made  the  further 
contention  that  this  bridge  was  an  unlawful  structure;  that  the  Oneida 
river  having  been  navigated  by  steam  or  sail  boats  at  the  place  the 
bridge  was  erected,  and  the  bridge  in  question  having  been  erected  in 
accordance  with  the  provisions  of  the  General  Railroad  Law,  then 
contained  in  Laws  of  1850,  chapter  140,  section  28,  subdivision  5,  it  was 
an  unlawful  structure  imder  that  portion  of  said  subdivision  reading  as 
follows:  "♦  *  *  Nothing  in  this  act  contained  shall  be  construed  to 
authorize  the  erection  of  any  bridge  or  any  other  obstruction  across,  in 
or  over  any  stream  or  lake  navigated  by  steam  or  sail  boats,  at  the 
place  where  any  bridge  or  other  obstructions  may  be  proposed  to  ho 
placed." 

The  Court  held  that  while  there  seems  to  have  been  a  technical  viola- 
tion of  the  statute  which  was  in  force  at  the  time  of  the  construction  of 
the  bridge,  the  spirit  of  the  statute  was  complied  with  when  a  twelve- 
foot  clearance  was  provided  for  and  that,  while  steam  and  sail  navigation 
existed  to  a  degree  at  that  time,  the  real,  actual  improved  navigation 
of  the  stream  was  not  interfered  with  by  a  fixed  bridge  at  that  elevation 
at  that  place,  particularly  in  view  of  the  fixed  towpath  bridge,  long 
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antedating  this  bridge,  which  spanned  the  Oneida  river  a  very  short 
distance  westerly  and  at  the  junction  of  the  Oneida,  Seneca  and  Osw^o 
rivers.  The  conclusion  was  reached  that  in  spite  of  the  apparent  t<$ch- 
nical  illegality  in  the  original  construction  of  the  bridge,  its  user  without 
objection  for  more  than  forty  years,  its  capacity  for  accommodation,  by  a 
twelve-foot  clearance,  of  substantially  all  the  navigation  passing  that 
point  and  the  State's  preKcni  determination  not  to  demand  a 'removal  or 
a  drawbridge  but  simply  to  increase  the  elevation  three  and  three-tenths 
feet,  brought  the  bridge  within  the  d(K?trine  of  the  case  of  Lehigh  Valley 
Railroad  Company  v.  Canal  Board,  204  X.  Y.  471,  as  being  one  of  the 
bridges  for  the  raising  of  which  the  State  assumed  payment. 

The  Court  disallowed  the  item  in  the  claim  for  $440.52  for  legal  costs, 
but  made  an  award  for  $36,988.^,  the  actual  cost  of  altering  aiid  raising 
'     the  bridge,  with  interest  thereon  front  June  18,  1915. 

Claim  against  the  State  of  New  York  arising  out  of  altering 
and  raising  clairnant^s  ])ri(lgo  to  nnn^t  Bargo  canal  rcHjniroments. 

Alex.  S.  Lyman  (Frorlerick  L.  Wheelor.  of  coiiiisol),  for 
claimant. 

(.arey  1).  Davie,  Dejnity  Atlornoy-Gonernl,  for  State. 

Fenneli.,  J. — This  claim,  filed  December  18,  1910,  arises  out 
of  the  necessity  of  altering  and  raising  the  bridge  of  claimant 
spanning  the  Oneida  river  near  Three  Rivers  Point,  where  the 
Oneida  and  the  Seneca  rivers  join  to  form  the  Oswego  river. 

It  having  become  necessarj^,  to  meet  Barge  canal  requirements, 
to  raise  claimant's  bridge,  it  was  agreed  by  the  State  and  claimant 
that  an  agreed  form  of  appropriation  be  nseil ;  that  the  bridge 
be  raised  by  claimant  and  an  accurate  cost  account  of  same  be  kept 
by  claimant  and  the  State's  inspectors  who  were  to  be  present 
during  the  progress  of  the  work,  and  that  subsequently  the  ques- 
tion of  liabilitv  could  be  submitted  to  the  Court  of  Claims. 

The  language  of  the  appropriation  covers  "  merely  so  much  of 
an  easement  or  property  right,  if  any,  in  the  bridge  superstructure, 
and  substructure,  including  the  piers,  abutments  and  approaches 
thereto,  and  in  the  land  under  water  between  the  abutments  of  said 
bridge  as  is  required  to  effect  a  raising  of  approximately  3.3  feet 
in  the  vertical  clearance  of  said  bridge,  and  to  effect  a  deepening 
of  the  channel  of  said  river  to  meet  barge  canal  requirements 
involving  a  reinforcement  to  the  foundations  of  said  abutments, 
as  shown  on  the  clearance  diagram  and  described  upon  this  mop 
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and  nppropriation;  all  lands  on  which  the  approaches  rest  and  the 
bridge  superstructure  in  its  entirety,  together  with  appurtenances, 
remaining  *he  property  of  the  owner  and  subject  to  its  mainte- 
nance, uto  and  operation,  except  as  qualified  by  the  foregoing 
appropriation." 

The  iStflte  contends  that  the  Oneida  river  is  in  fact  a  navigable 
stream  ami  th.'rt  its  navigability  may  b-3  improved  by  ordering 
bridges  raised,  without  payment  to  bridge  owners. 

The  Oneida  river  is  in  fact  navigable  and  has  been  a  highway 
of  commerce  for  more  than  100  vears. 

It  may  be  well  at  this  time  to  quote  from  a  holding  of  the  United 
States  Supreme  Court  on  this  phase  of  the  case.  We  find  the 
following  language  in  "  The  Daniel  Ball,"  77  U.  S.  557,  at  page 
563 :  "  The  doctrine  of  the  conunon  law  as  to  the  navigability  of 
\taters  has  no  application  in  this  country.  Here  the  ebb  and 
flow  of  the  tide  do  not  constitute  the  usual  test,  as  in  England, 
or  any  test  at  all  of  the  navigability  of  waters.  There  no  waters 
are  navigable  in  fact,  or  at  least  to  any  considerable  extent,  which 
are  not  subject  to  the  tide  and  from  this  circumstance  tide  water 
and  navigable  water  there  signifies  substantially  the  same  thing. 
But  in  this  country  the  case  is  widely  different.  Some  of  our 
rivers  are  as  navigable  for  as  many  hundreds  of  miles  above  as  they 
are  below  the  limits  of  tide  water  and  some  of  them  are  navigable 
for  great  distances  for  large  vessels,  which  are  not  even  affected 
by  the  tide  at  any  points  during  their  entire  length.  A  different 
test  must,  therefore,  be  applied  to  determine  the  navigability  of 
our  rivers  and  that  is  found  in  the  navigable  capacity.  Those 
rivers  must  be  r^arded  as  public  navigable  rivers  in  law  which 
are  navigable  in  fact.  And  they  are  navigable  in  fact  when  they 
are  used,  or  are  susceptible  of  being  used,  in  their  ordinary  con- 
dition as  highways  for  commerce,  over  which  trade  and  travel 
are  or  mav  be  eonductetl  in  the  customars'  modes  of  trade  and 
travel  on  water." 

*  From  the  foregoing  it  might  seem  that  the  bridge  in  question 
should  be  raised  bv  the  claimant  at  its  own  expense.  However, 
certain  bridges  were  excepted  from  the  operation  of  the  usual 
rule  by  virtue  of  the  Barge  Canal  Act,  as  interpreted  and  applied 
in  the  case  of  Lehigh  Valley  Railroad  Company  v.  Canal  Board, 
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204  N.  Y.  471,  where  it  was  held  that  the  cost  of  elevating  such  a 
bridge,  to  meet  Barge  canal  requirements,  was,  by  said  act,  as- 
sumed by  the  State. 

The  opinion  of  Judge  Cullen  in  the  above  case  contains  at  page 
476,  the  following :  "  In  Eadcliff's  Exrs.  v.  Mayor,  etc.,  of  Brook- 
lyn (4  N.  Y.  195)  it  was  held  that  a  municipality  is  not  liable 
for  damages  caused  to  abutting  property  by  change  of  the  grade 
of  a  street,  and  this  remains  the  law.  But  now  there  are  statutes 
substantially  applicable  to  all  cities  and  villages  which  enforce 
compensation  to  abutters  for  damages  occasioned  by  a  change  of 
grade,  although  without  such  a  statute  no  legal  liability  would 
rest  on  the  municipalities.  In  the  case  before  us  it  cannot  be 
said  that  the  claim  of  the  railroad  company  that  the  expense 
entailed  by  the  improvement  of  the  Seneca  river  should  be  borne 
by  the  State  and  not  by  it  is  devoid  of  reasonable  semblance  of 
justice  and  equity.  The  work  will  in  no  respect  inure  to  the 
benefit  of  the  railroad  company.  On  the  contrarj^  it  will  create 
for  it  a  competitor.  The  bridge  has  been  maintained  for  forty 
yeara.  It  may  be  said  that  in  law  the  company  should  have  con- 
templated the  possibility  that  the  legislature  would  at  some  future 
time  make  such  changes  in  the  river  as  to  render  it  navigable 
and  that  those  changes  might  interfere  with  the  company's  rail- 
road. Yet,  in  fact,  the  probability  of  such  an  occurrence  may  never 
have  suggested  itself.  The  legislation  before  us  cannot  be  dis- 
tinguished in  principle  from  that  for  the  improvement  of  the 
bridge  across  the  Harlem  river  and  the  viaduct  on  Fourth  avenue 
in  the  city  of  New  York,  and  whether  justice,  under  the  circum- 
stances, required  the  assumption  by  the  State  of  the  whole  cost  of 
rebuilding  the  bridges  or  only  part  thereof  was  a  matter  fairly 
and  reasonably  within  the  discretion  of  the  Legislature." 

The  State  makes  the  further  contention  herein  that  this  bridge 
was  an  unlawful  structure.  That  the  Oneida  river  having  been 
navigated  by  steam  or  sail  boats  at  the  place  the  bridge  was 
erected,  and  the  bridge  in  question  having  been  erected  in  accord- 
ance with  the  provisions  of  the  General  Railroad  Law,  then 
contained  in  Laws  of  1850,  chapter  140,  section  28,  subdivision 
5,  it  was  an  unlawful  structure  under  that  portion  of  said  sub- 
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division  reading  as  follows :  *<  *  *  ^  Nothing  in  this  act  con- 
tained shall  be  construed  to  authorize  the  erection  of  any  bridge 
or  any  other  obstructions  across,  in  or  over  any  stream  or  lake 
navigated  by  steam  or  sail  boats,  at  the  place  where  any  bridge 
or  other  obstructions  may  be  proposed  to  be  pljiced." 

The  bridge  in  question  was  originally  constmcted  by  claimant's 
predecessor  in  interest,  Syracuse,  Phoenix  and  Oswego  Railroad 
Company,  in  the  year  1873.  The  vertical  clearance  between  said 
bridge  as  originally  constructed,  and  as  reconstructed  from  time 
to  time,  and  the  waters  of  the  Oneida  river  was  approximately 
twelve  feet.  This  clearance  was  reduced  during  floods  and 
freshets  to  about  nine  feet.  Under  the  Barge  Canal  Act  it  became 
necessary  to  alter  and  raise  the  bridge  to  give  a  clear  passageway 
of  not  less  than  fifteen  and  one-half  feet  between  the  bridge  and 
the  water  at  its  highest  ordinarj'^  navigable  stage. 

Again  it  would  seem,  in  view  of  the  statutory  provision  above 
quoted,  that  such  a  bridge  over  such  a  stream  was  an  unla\vful 
structure. 

The  original  water  trade  route,  before  the  advent  of  canals  or 
railways,  extended  from  the  Atlantic  Ocean  up  the  Hudson  river 
to  Albany,  thence  by  wagon  to  Schenectady,  thence  up  the  Mohawk, 
with  a  mile  carry  at  Little  Falls,  to  a  point  near  Rome,  where 
a  one-mile  carry  connected  with  Wood  creek,  thence  along  Wood 
creek  to  Oneida  lake,  across  that  lake,  down  the  Oneida  river  to 
Three  Rivers  Point,  thence  down  the  Oswego  to  Lake  Ontario, 
thus  reaching  points  on  the  Great  Lakes. 

The  Seneca  river  was  not  only  navigable  but  was  at  one  time 
actually  navigated  by  steamboats  one  hundred  feet  long,  thirty 
feet  beam  and  three  and  a-half  feet  draft  the  whole  length  of  the 
river  from  Oneida  lake  to  Three  Rivers  Point,  which,  of  course, 
included  the  place  where  this  bridge  was  built.  The  through  com- 
merce from  the  Hudson  watershed  to  the  Great  Lakes  and  St. 
Lawrence  watershed  which  passed  through  the  Mohawk-Wood 
Creek-Oneida  Lake  route  was  restricted  as  to  size  of  vessels  by 
the  small  carrying  capacity  of  Wood  creek.  Very-  large  vessels 
plied  on  the  Hudson  and  boats  of  the  above  dimensions  could  ply 
and  did  ply  on  the  Oneida  river;  but  when  the  Erie  canal  with 
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its  improvements  and  enlargements  created  a  continuous  water- 
way from  the  Hudson  to  Syracuse,  and  from  there  to  Oswego, 
there  was  created  a  continuous  water  route  between  these  two 
watersheds  which  had  a  unifoim  carrying  capacity  and  a  super- 
structure clearance  of  eleven  feet  four  inches.  While  this  carry- 
ing capacity  was  much  smaller  than  that  of  the  Hudson  river, 
of  Oneida  Lake,  and,  in  some  respects,  of  Oneida  river,  never- 
theless, it  being  so  much  greater  than  the  Wood  creek  link,  the 
traflSc  was  deflected  to  the  longer  route  but  the  one  having  the 
greatest  uniform  carrying  capacity.  This  condition  automatically 
destroyed  the  actual  navigation  of  Wood  creek  and,  to  a  very  large 
extent,  the  actual  navigation  of  the  Oneida  river  for  any  boats 
larger  than  usable  on  the  Erie  and  Oswego  canals,  consequently  a 
bridge,  whether  a  highway  or  railroad,  which  had  a  clearance  of 
twelve  feet  did  not  interfere  to  any  appreciable  extent  with  the 
actual  navigation  of  this  through  water  route  between  these  two 
watersheds.  It  did  interfere  at  the  time  and  place  of  construc- 
tion with  the  passage  of  these  larger  boats,  but  they  were  already 
shut  off  from  passage  through  this  general  route  by  canal  bridges, 
locks  and  other  structures.  Oneida  lake  and  Oneida  river  could 
be  used  by  boats  larger  than  could  be  accommodated  by  the  Erie 
and  Oswego  canals,  and  consequently  such  boats  were  used  on  the 
lake  and  down  the  river  to  Three  Rivers  Point,  where  Oneida 
river  navigation  went  into  the  Oswego  canal.  The  towpath  bridge 
and  the  railroad  bridge  at  Three  Rivers  Point  were  both  fixed 
bridges  with  a  clearance  of  twelve  feet  but  the  other  bridges  on  the 
river  upstream  and  between  Three  Rivers  Point  and  Oneida  lake 
had  draws.  Apparently  the  necessity  for  a  greater  clearance  than 
twelve  feet  did  not  extend  beyond  Three  Rivers  Point.  It  is 
also  reasonably  certain  that  these  two  bridges  wdth  their  clear- 
ance of  twelve  feet  did  not  in  fact  interfere  appreciably  with  the 
actual  navigation  of  the  Oneida  river  at  *  the  places  where  the 
bridges  were  built.  The  uninterrupted  user  of  these  bridges  for 
over  forty  years,  with  no  greater  clearance  than  twelve  feet,  indi- 
cates that  neither  the  State  nor  any  citizen  of  the  State  took  steps 
to  have  the  bridges  removed  or  raised.  The  fact  that  the  bridges 
were  not  raised  is  proof  either  that  no  action  to  have  them  removed 
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or  elevated  was  ever  prosecuted  to  a  conclusion  or  that  such  an 
action,  if  it  was  brought,  did  not  succeed.  It  would  appear  that 
the  bridge  in  question  was  not  in  fact  such  an  obstruction  to  com- 
merce as  to  become  an  abatable  nuisance. 

Incidental  passage  of  steam  and  sail  boats  will  not  be  sufficient 
to  make  imlawful  the  bridge  structures  carrj'ing  practically  the 
entire  bulk  of  the  commerce  at  such  places.  It  would  seem  that 
the  erection  and  continuous  use  of  fixed  railroad  and  canal  tow- 
path  bridges,  having  a  clearance  of  twelve  feet,  across  the  Oneida 
river  near  Three  Rivers  Point  during  a  period  of  more  than 
forty  years  is  a  sufficient  ground  for  holding  that  claimant's 
bridge  was  not  such  a  navigation  obstniction  as  to  make  the  bridge, 
for  that  reason,  an  unlawful  structure.  Kerr  v.  W.  S.  R.  R.  Co., 
127  X.  Y.  269;  D.  &  H.  C.  Co.  v.  Lawrence,  2  Hun,  163;  affd., 
56  N.  Y.  612,  on  opinion  below. 

Conceding  that  there  was  actual  navigation  by  steam  and  sail 
boats  at  the  place  where  claimant's  bridge  was  erec»ted,  and  apply- 
ing strictly  the  provision  of  cha|)ter  140  of  the  Laws  of  1850 
that  "  Nothing  in  this  act  contained  shall  be  construed  to  author- 
ize the  erection  of  any  bridge  or  any  other  obstruction  to  cross, 
under  or  over,  any  stream  or  lake  navigated  by  steam  or  sail 
boats,  at  the  place  where  any  bridge  or  other  obstructions  may  be 
proposed  to  be  placed,"  it  will  readily  be  seen  that  the  bridge 
could  not  have  been  constructed  at  all  under  the  terms  of  the  then 
General  Railroad  Law.  Applying  a  more  liberal  construction 
and  one  that  meets  the  reason  for  the  statute,  that  no  such 
bridge  should  be  built  which  would  interfere  with  navigation  by 
steam  or  sail  boats  at  that  place,  we  find  that  the  bridge  was  not 

built  contran'  to  the  reason  for  the  statute  but  onlv  to  its  letter, 

»■  •-■ 

and  I  think  it  nuiv  be  fairlv  concluded  that  it  was  built  contrary 
to  the  letter  of  the  statute.  However,  inasmuch  as  the  statute 
was  undoubtedly  enacted  for  the  purpose  of  keeping  actual  navi- 
gation free  from  obstniction  by  bridges  and  other  structures,  and 
in  view  of  the  fact  that  at  this  particular  place  substantially  all 
of  the  actual  navigation  of  the  stream  was  carried  on  after  the 
erection  of  this  bridge  in  the  same  manner  as  before  it  was  erected, 
it  must  be  held  that  there  was  no  real  obstruction  to  navigation. 
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In  Lehigh  Valley  E.  R.  Co.  v.  Canal  Board,  146  App.  Div. 
151,  158,  Presiding  Judge  McLennan  says:  *' The  construction 
of  the  bridge  in  question  and  the  operation  of  plaintiflF's  railroad 
over  the  same  in  no  manner  interfered  with  the  usefulness  of 
Seneca  river  as  a  navigable  watei-^-ay  for  the  reason  that  during 
that  entire  period  and  wholly  inde])endent  of  any  acts  committed 
by  the  plaintiff  or  its  predecessors,  such  river  was  non-navigable 
for  all  practical  purposes. 

"  It  would  be  an  unreasonable  interpretation  of  the  statute  to 
hold  that  a  railroad  company  was  prohibited  from  crossing  a 
stream  or  watercourse  although  at  one  time  navigable  but  which 
because  of  the  changed  conditions  had  been  abandoned  and  with 
the  consent  and  acquiescence  of  the  State  its  navigation  made 
impossible.-' 

The  State  ordered  the  claimant  to  raise  its  fixed  bridge  three  and 
three-tenths  feet,  not  to  accommodate  the  navigation  of  steam  and 
sail  boats  such  as  were  used  when  the  bridge  was  built  or  such 
boats,  of  a  much  larger  dimension,  as  might  be  used  in  navigating 
the  Oneida  river,  but,  on  the  contrails',  has  onlv  demanded  an  ele- 
vation  sufficient  to  accommodate  navigation  as  limited  by  the 
locks,  bridges  and  structures  of  the  Barge  canal, —  which  limita- 
tion, in  itself,  is  a  measure  of  the  kind  and  character  of  navigation 
that  is  to  be  carried  on  on  the  Oneida  river  and  of  the  kind  and 
character  of  navigation  that  must  not  be  interfered  with  there  or 
elsewhere  along  the  line  of  the  Barge  canal  either  in  its  ditch 
construction  or  canalization  portions.  It  is  a  case  of  history 
repeating  itself.  This  is  now  the  measure  of  the  navigation  of 
the  Oneida  river  at  the  place  in  question  just  as  the  original  Erie 
canal  with  its  improvement  was  formerly  the  measure  of  the  navi- 
2:ation  on  the  Oneida  river  at  the  same  localitv. 

The  State  now  fixes,  bv  the  terms  of  its  demand  in  this  case, 
the  elevation  of  fixed  bridges  to  be  only  sufficient  to  accommodate 
navigation  measured  by  the  capacity  of  the  Barge  canal  itself. 
This  is  a  fixing  of  the  character  of  navigation  of  the  Oneida  river 
at  the  location  of  claimant's  bridflre.  This  nece?sitv,  so  determined, 
requires  that  a  fixed  bridge  must  be  three  and  three-tenths  feet 
higher  than  the  old  bridge  to  comply  with  the  statute.    The  State 
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is  hardly  in  a  position  to  claim  that  the  former  elevation  of  twelve 
feet  —  being  eight  inches  more  than  the  required  elevation  of 
bridges  on  the  Erie  and  Oswego  canals  —  was  not  at  that  time  a 
reasonable  measure  of  the  navigation  necessities  of  the  Oneida 
river,  when  the  present  elevation  ordered  by  the  State  is  measured 
by  the  present  Barge  canal  necessities,  and  requires  a  raising  of 
only  three  and  three-tenths  feet. 

While  there  seems  to  have  been  a  technical  violation  of  the 
statute  which  was  in  force  at  the  time  of  the  construction  of  the 
bridge,  we  think  that  the  spirit  of  the  statute  was  complied  with 
when  a  twelve-foot  clearance  was  provided  for  and  that,  while 
steam  and  sail  navigation  existed  to  a  degree  at  that  time,  that 
the  real,  actual  improved  navigation  of  the  stream  was  not  inter- 
fered with  by  a  fixed  bridge  at  that  elevation  at  that  place,  par- 
ticularly in  view  of  the  fixed  towpath  bridge,  long  antedating 
this  bridge,  which  spanned  the  Oneida  river  a  very  short  distance 
westerly  and  at  the  junction  of  the  Oneida,  Seneca  and  Osw^o 
rivers. 

We  reach  the  conclusion  that  in  spite  of  the  apparent  technical 
illegality  in  the  original  construction  of  the  bridge,  that  its  vser 
without  objection  for  more  than  forty  years,  its  capacity  for  accom- 
modation, by  a  twelve-foot  clearance,  of  substantially  all  the  navi- 
gation passing  that  point  and  the  State's  present  determination 
not  to  demand  a  removal  or  a  drawbridge  but  simply  to  increase 
the  elevation  three  and  three-tenths  feet,  bring  the  bridge  within 
the  doctrine  pf  the  Lehigh  Valley  case  as  being  one  of  the  bridges 
for  the  raising  of  which  the  State  assumed  payment.  Lane  Bros. 
Co.  V.  State,  16  Ct.  01.  Rep.  238. 

According  to  the  report  of  State  Engineer  Bond,  made  prior 
to  the  Barge  Canal  Act,  an  estimate  was  made  of  the  cost  of  twenty- 
seven  railroad  bridges  which  it  was  found  necessary  to  change,- 
included  in  which  number  was  claimant's  bridge  across  the  Oneida 
river  at  Three  Rivers  Point,  being  the  bridge  in  question 
here.  The  cost  to  the  State  of  changing  this  bridge  was  estimated 
at  $31,520.  The  actual  cost  of  altering  and  raising  the  bridge, 
as  checked  by  the  State  inspectors  during  the  progess  of  the  work, 
and  as  admitted  by  the  State,  was  $36,988.88.    An  item  for  legal 
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costs,  amounting  to  $440.52,  made  by  claimant  is  objected  to  by 
the  State  as  being  an  improper  charge  against  the  cost  of  elevation 
of  the  bridge.  We  think  the  State's  contention  in  this  respect  is 
correct  and  have  subtracted  the  item  of  $440.52  from  the  original 
claim  of  $37,429.40,  leaving  a  balance  of  $36,988.88. 

Claimant's  exhibit  No.  1(>,  being  a  letter  from  George  W.  Kit- 
tredge,  chief  engineer  of  the  New  York  Central  and  Hudson 
River  Railroad  Company,  to  John  A.  Bensel,  State  Engineer 
and  Surveyor,  was  offered  and  received,  but  with  a  reservation 
that  the  ruling  be  made  at  the  disposition  of  the  case  and  the 
party  ruled  against  be  given  the  exception.  The  objection  to  the 
receipt  of  the  letter,  exhibit  No.  16,  in  evidence  is  sustained,  and 
the  claimant  is  given  the  exception. 

The  preliminaiy  reports  of  the  State  Engineer  shown  in  various 
Assembly  and  Senate  journals,  including  the  Bond  report,  so-called, 
and  the  various  portions  of  the  Senate  and  Assembly  journals 
prior  to  the  enactment  of  the  Barge  Canal  Act  which  were  objected 
to  and  received  conditionally,  are  received  in  evidence,  and  the 
State  is  allowed  the  exceptions. 

An  order  for  judgment  for  $36,988.88  with  interest  from  June 
18,  1915,  has  accordingly  ])een  made.* 

Acker  son,  P.  J.,  concurs. 


Ribsteix-IIolter  Compaxy  r.  State  of  New  York 

No.  15079 

(State  of  New  York,  Courl  of  CUrtinis,  February,  liH8) 

Interpretation  of  provisions  in  State  highway  contract. 

The  specifications  accompanying  a  higliway  contract  defined  "  import etl 
material "  as  "  any  material  used  in  the  work  which  is  ])rought  by  water 
or  railroad  or  otlier  ccmrmon  carrier."    The  first  paragraph  of  tlie  specifi- 

*  For  the  decision  of  the  Court  of  Appeals  in  a  similar  claim  but  involving 
other  considerations,  see  the  opinion  of  (,'ardozo,  J.,  in  Oswego  and  Syracuse 
Railroad  Company  et  al.  v.  State.  226  X.  Y.  851.  reported  in  this  volume  at 
])age  221, 
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cations  read  as  follows:  **  Whenever  any  of  the  following  words  and 
expressions  are  used  in  these  specifications  it  is  understood  to  have  the 
meaning  herewith  accompanying."  On  the  plans  accompanying  the 
contract  and  made  a  part  thereof  was  placed  the  following  notation 
"  5.  imported  gravel  bottom." 

After  the  contract  was  awarded  to  the  claimant,  it  discovered  within 
a  short  distance  from  the  site  of  the  work  to  he  done  a  gravel  pit  w^hich 
it  contended  contained  gravel  of  suitable  quality  for  the  bottom  course 
of  the  highway,  which,  how^ever,  the  Commission  of  Highways  refused  to 
allow  the  contractor  to  use  because  it  was  not  "  imported  material  '* 
under  the  definition  in  the  specifications.  The  contractor  seeks  to  recover 
the  damages  which  it  alleges  it  sustained  by  reason  of  not  being  permitted 
to  use  the  local  material,  claiming  that  it  did  not  know  at  the  time  it 
executed  the  contract  that  the  words  *'  imported  material  "  were  on  the 
plans. 

The  itemized  proponal  which  the  claimant  executed  contained  Ihc 
following :  "  The  undersigned  also  hereby  declare  that  he  has  or  they 
have  carefully  examined  the  plans,  specifications,  form  of  contract,  and 
that  he  has  or  they  Jiave  personally  inspected  the  actual  location  'of  tiie 
work  together  with  the  local  soui*ces  of  supply,  has  or  have  satisfied 
himself  or  themselves  as  to  all  the  quantities  and  conditions,,  and  un^ler- 
.  stands  that  in  signing  this  proposal  he  or  they  waive  all  right  to  plead 
any  misunderstanding  regarding  the  same."  The  Court  held  that  the 
claimant  having  executed  by  its  president  and  treasurer  an  inrftnlmerit 
containing  this  clause,  he  being  thoroughly  familiar  -with  state  highway 
contracts  and  the  work  to  be  done  thereunder,  could  not  now  be  h^ard 
to  say  that  it  did  not  know  that  the  words  in  question  were  on  the 
plans.  It  may  be  the  fad.  that  he  did  not,  but  in  view*  of  the'  above 
clause,  he  must  be  presumed  to  have  known.  Furthermore,  4he  Court 
refused  to  allow  the  contention  of  the  claimant  that  the  meaning  of  the 
words  "  imported  material "  could  be  applied  only  when  used  in  "  these 
specifications,"  and  not  when  these  words  appear  on  the  plans. 

The  words  '*  imported  material  "  and  their  described  nw'aniTig  have  been 
used  in  the  State's  standard  form  of  highway  contract  for  the  definite 
purpose  of  reducing  or  eliminating  improper  or  corrupt  transactions 
between  subordinate  State  employees  charged  with  searching  for  sources 
of  fiftipply  and  contractors.  The  Highway  Conunissi(m*er  is  fully  authorize! 
to  incorporate  in  highway  contracts  such  provisions  as  will  aceompliHli 
that  result.  The  Court  refused  to  uphold  the  contention  of  the  claimant 
that  the  Court's  holding  would  be  illegal  in  this  case  as  it  would  not 
permit  competition  with  local  suitable  material.  .      '.      r: 


Cl.\im  against  the  State  of  New  York  arising  from  the  um  of 
the  words  *'  imi)orted  material ''  on  a  i)lan  aeeompanyingia'Righ- 
waj'  contraet  faken  by*  the  claimant.  The  claim' neiresisitaiieii. the 
oonstniing  of  the  words  ahove  (|uoted  in  sn.ch  ;i  ^*ori  tract  Gil/  ':3:I:' 
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Hugh  J.  O'Brien  and  Charles  A.  Bostwick,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Henry  P.  Nevins,  Deputy 
Attorney-General),  for  State. 

Fennell,  J. — This  claim  arises  out  of  the  use  of  the  words 
'*  imported  material "  on  a  plan  accompanying  a  highway  contract. 
Their  meaning  is  stated  in  the  general  specifications  to  be  "  any 
material  used  in  the  work  which  is  brought  by  water  or  railroad 
or  other  common  carrier." 

The  1st  paragraph  of  the  specifications  reads  as  follows :  *^  When- 
ever any  of  the  following  words  and  expressions  are  used  in  these 
specifications  it  is  understood  to  have  the  meaning  herewith 
accompanying." 

It  is  contended  by  counsel  for  claimant  that  the  meaning  above 
set  forth  must  be  applied  only  when  used  in  "  these  specifications  " 
and  not  when  the  words  "  imported  material "  appear  on  the  plans. 
The  **  itemized  proposal/'  which  the  claimant  executed,  contained 
the  following:  "  The  undersigned  also  hereby  declare  that  he  has 
or  they  have  carefully  examined  the  plans,  specifications,  form  of 
contract,  and  that  he  has  or  they  have  personally  inspected  the 
actual  location  of  the  work  together  with  the  local  sources  of 
supply,  has  or  have  satisfied  himself  or  themselves  as  to  all  the 
quantities  and  conditions,  and  understands  that  in  signing  this 
proposal  he  or  they  waive  all  right  to  plead  any  misunderstand- 
ing regarding  the  same." 

It  would  seem  that  the  claimant,  having  executed  by  its  presi- 
dent and  treasurer,  Mr.  Ribstein,  an  instrument  containing  the 
above  clause,  and  Mr.  Ribstein  being  thoroughly  familiar  with 
State  highway  contracts  and  the  work  to  be  done  thereunder, 
cannot  now  be  heard  to  sav  that  he  did  not  know  that  the  words 
in  question  were  on  the  plans.  It  may  be  the  fact  that  he  did  not, 
but,  in  view  of  the  above  clause,  he  must  be  presumed  to  have 
known. 

We  cannot  agree  that  the  words  "  these  specifications  "  should 
have  the  limited  construction  urged  and  thus  not  be  inclusive  of 
their  use  on  the  plans. 
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These  words  "imported  material/'  and  their  described  mean- 
ing, have  been  used  in  the  State's  standard  form  of  highway 
contract  for  a  definite  purpose.  It  has  been  found  from  expe- 
rience, and  it  is  clearly  based  on  sound  judgment,  that  the  more 
information  the  State  highway  authorities  can  get  as  to  sources, 
kinds  and  quantities  of  highway  material,  and  then  give  pub- 
licly to  prospective  bidders,  the  lower  the  bids  will  be.  If  the 
contractors  were  "  bidding  in  the  dark"  as  to  sources  of  materials, 
they  naturally  and  properly  would  use  a  larger  factor  or  margin 
of  safety  which,  of  course,  would  add  to  the  cost  of  the  road 
without  adding  to  its  quality.  To  obtain  such  information  inspec- 
tions are  made  of  the  neighborhood  of  the  proposed  contract  and 
the  information  thus  obtained  is  placed  on  file  and  then  brought 
to  the  attention  of  the  bidders.  Where  no  satisfactory  local  mate- 
rials are  discovered  that  condition  is  made  known  to  bidders  by  the 
designation  "  imported  materials."  If  a  State  inspector  finds 
suitable  material  and  informs  a  contractor  instead  of  the  Highway 
Commissioner,  the  bids  will  all  be  high,  but  one  would  be  a  little 
lower  than  the  others,  and  one  contractor  will  make  a  much  larger 
profit  because  he  will  use  the  local  material  disclosed  to  him 
secretly  by  the  inspector.  This  makes  a  higher  price  to  the 
State  than  would  be  the  case  if  the  bidders  were  bidding  on  a 
known  source  of  local  supply.  Further,  it  would  not  be  fair  to 
the  other  competing  bidders  if,  after  a  contract  was  let,  where  no 
local  supply  was  indicated,  the  successful  bidder  was  allowed  to 
use  such  a  source.  It  might  also  be  added  that  such  permission 
to  use  local  material  would  be  solely  for  the  benefit  of  the  con- 
tractor. The  State  being  bound  to  pay  the  contract  price,  and  as 
the  contract  price  is  based  on  the  lowest  bid,  and  as  all  the  bids 
were  made  in  view  of  the  absence  of  local  material,  and  the  neces- 
sity for  using  imported  material,  it  will  readily  be  seen  that  the 
contractor  and  not  the  State  would  benefit  bv  the  use  of  the  local 
material. 

We  think  the  Highway  Commissioner  is  fully  authorized  to 
incoi'porate  in  highway  contracts  such  provisions  as  will  reduce 
or  eliminate  improper  or  corrupt  transactions  in  the  obtaining 
or  cariTing  out  of  hiirhway  contracts. 
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It  is  further  contended  bv  counsel  for  claimant  that  such  a 
holding  would  be  illegal  in  this  case  as  it  does  not  pennit  com- 
petition with  local  suitable  material.  We  are  not  inclined  to 
agree  with  him.  The  question  of  restricted  competition  can 
hardly  be  urged  by  a  claimant  who  raises  it  after  the  contract  is 
made  and  the  State  bound  to  pay  a  contract  price.  Mr.  Ribstein 
testified  that  he  did  not  discover  the  local  supply  until  after  the 
contract  was  executed.  lie  is  therefore  estoppe<l  from  claiming 
that  he  has  been  harmed  in  any  way  by  not  being  allowed  to  use 
a  source  of  which  he  had  no  knowledge  when  he  bid  and  when  his 
company  obtained  and  executed  the  contract.  In  supporting  the 
State's  position  as  to  this  phase  of  the  claim  we  feel  that  we  are 
not  depriving  the  State  of  the  benefit  of  competition  but  rather 
the  reverse.  We  feel  confident  that  in  holding  the  provision  valid 
and  the  Highway  Commissioner  fully  warranted  in  making  it,  we 
are  supporting  a  provision  that  will  and  does  bring  about  com- 
petition at  the  proper  time,  namely,  while  contractors  are  bid- 
ding for  work,  and  which  does  not  raise  the  legal  fiction  of  reduc- 
ing competition  to  give  a  contractor  more  profit  after  the  "  day  of 
competition  is  past." 

It  must  be  definitelv  understood  that  the  remarks  above  made 
as  to  reducing  or  eliminating  ^*  improper  dealings  "  are  not  at  all 
to  be  applied  to  this  contractor  or  to  this  claim  —  but  merely  the 
reasons  in  the  abstract  that  warrant  the  insertion  of  the  provision. 

Counsel  for  claimant  urges  that  such  a  provision  is  an  adver- 
tisement that  the  State  employees,  charged  with  searching  for 
sources  of  supply,  are  not  honest  and  cannot  be  trusted,  and  that 
such  a  policy  will  make  them  dishonest  even  if  they  were  not  so 
before. 

The  answering  argument  is  plain.  The  standard  State  contracts, 
while  apparently  arbitrary  and  one-sided,  are,  in  fact,  the  group- 
ing of  the  terse,  explicit,  residual  rules,  restrictions,  definitions, 
etc.,  remaining  after  many  years  of  experience  with  contractors 
and  State  employees.  They  are  ^'  the  survival  of  the  fittest." 
Surely  the  State  may  learn  by  experience,  and  a  rule  or  holding, 
founded  on  experience,  that  is  meant  to  and  tends  to  eliminate 
improper   dealings,    is   not   an   advertisement   of   dishonesty   but 
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rather  an  attempt  to  apply  in  a  concrete  given  state  of  circum- 
stances the  Christian  prayer  of  all  men,  "  Lead  us  not  into 
temptation." 

This  claim  should  be  dismissed  and  it  has  been  so  ordered.* 

Ackersou,  P.  J.,  and  Paris,  J.,  concur. 


Glexx  Ross,  Claimant,  v.  State  of  New  York 

iSTo.  2098-A 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Court  of  Claims  —  jurisdiction  —  awards  —  statutes  —  refiling  of  claim. 

While  under  chapter  657  of  the  Laws  of  1915  the  Court  of  Claims 
has  jurisdiction  to  hear,  audit  and  determine  claims  arising  out  of  an 
automobile  accident  at  the  State  fair  on  September  16,  1911,  notwith- 
standing the  lapse  of  time  since  the  claim  accrued,  subject  to  the  restric- 
tion that  no  award  shall  be  made  or  judgment  rendered  against  the  State 
unless  the  claim  has  been  filed  with  said  court  within  one  year  from  the 
enactment  of  said  statute,  a  claim  filed  before  said  statute  took  effect 
(but  after  two  years  from  the  time  the  claim  accrued)  must  be  reflled 
in  order  to  bring  it  within  the  jurisdiction  of  the  court  to  make  an 
award. 

Ackerson,  P.  J.,  dissented  with  opinion. 

Claim  for  injuries  received  in  an  automobile  accident  at  the 
State  fair  in  Syracuse,  Sei)teTnber  16,  1911. 

Lewis  Ilowlett,  for  claimant. 

Merton  E.  Lewis,  Attornev-General,  bv  Henry  P.  Jfevins, 
Deputy  Attorney-General,  for  State. 

Paris,  J. —  On  the  16th  day  of  September,  1911,  the  claimant 
was  injured  in  an  automobile  accident  at  the  State  fair  in  Syra- 
cuse. Other  people  were  injured  by  the  same  accident.  The 
liability  of  the  State  in  similar  cases  was  established  in  the  case 
of  Arnold  v.  State  of  New  York,  16;]  App.  Div.  253. 

This  claimant  a])parently  had  a  good  cause  of  action.      The 

*  Judgment   unanimously   affirmed  with  co^^ts   in   IHO  App.  Div.   930.     Xo 
opinion. 
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question  is,  has  the  Court  of  Claims  jurisdiction  to  hear  and  deter- 
mine the  claim  ? 

The  cause  of  action  accrued  September  16,  1911.  The  notice 
of  intention  to  file  claim  was  filed  March  19,  1912,  three  days 
after  the  six  months'  limitation  for  filing  same  had  expired.  The 
claim  was  filed  December  7,  1914,  more  than  fourteen  months 
after  the  two  years'  limitation  for.  filing  same  had  expired. 

These  facts  clearly  were  a  bar  to  consideration  of  the  claim  by 
this  court;  and  they  still  are  unless  jurisdiction  is  conferred  by 
chapter  657  of  the  Laws  of  1915.  Under  this  act  this  court  was 
given  jurisdiction  to  hear,  audit  and  determine  claims  arising 
out  of  this  accident  notwithstanding  the  lapse  of  time  since  the 
claim  accrued,  subject,  however,  to  the  following  restriction:  "no 
award  shall  be  made  or  judgment  rendered  hereunder  against  the 
state,  unless  *  *  *  such  a  claim  shall  be  filed  with  the  court 
of  claims  within  one  year  from  the  passage  of  this  act." 

This  claim  was  not  refiled.  I  think  a  refiling  necessary  to 
bring  the  claim  within  the  provisions  of  this  act. 

If  it  had  been  the  intention  of  the  Legislature  to  revive  claims 
already  filed  without  refiling  it  would  seem  that  the  act  should 
have  so  indicated. 

In  section  264  of  the  Code  the  provision  waiving  the  filing  of 
notice  of  intention  on  claims  filed  prior  to  September  1,  1912, 
specifically  says,  "  such  jurisdiction  shall  attach  without  refiling 
or  previous  notice."     There  is  nothing  of  that  kind  in  this  act. 

The  Legislature  could  extend  the  time  for  filing  this  claim 
and  the  act  is  constitutional.  See  Xiles  v.  State  of  "New  York, 
17  Ct.  CI.  Rep.  3,  11  St.  Dept.  Rep.  217.* 

This  claim  not  being  filed  under  this  act  and  the  act  not 
specifically  referring  to  claims  already  filed,  I  do  not  think 
this  court  has  jurisdiction  to  make  an  award.  Claim  should  be 
dismissed. 

Webb,  J.,  concurs. 


•  This  holding  is  upheld  by  the  decision  of  the  Court  of  Appeals  in  Oswego 
and  Syracuse  Railroad  Company  et  al.  v.  Stale,  220  X.  Y.  .V)l.  fM»o  opinion 
of  Cardozo.  J.,  reported  herein  at  page  221. 
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AcKEBSON,  P.  J.  (dissenting). —  I  am  unable  to  agree  with  the 
majority  of  the  court,  that  the  claimant's  cause  of  action  herein 
against  the  State  is  barred  because  he  did  not  refile  his  claim 
within  one  year  after  the  passage  of  chapter  657  of  the  Laws  of 
1915.  I  believe  that  it  was  the  intention  of  the  Legislature  to 
validate  every  cause  of  action  growing  out  of  the  automobile 
accident  on  the  State  fair  grounds  at  Syracuse  on  the  16th  day 
of  September,  1911,  provided  a  claim  properly  setting  forth  such 
a  cause  of  action  should  be  on  file  in  the  clerk's  oflSce  of  the  Court 
of  Claims  at  any  time  within  one  year  after  the  passage  of  that 
act,  without  any  reference  to  the  time  when  that  claim  was  filed. 
This  claim  was  on  file  during  the  year  mentioned  in  the  act.  No 
additional  information  could  be  given  any  one  by  filing  a  dupli- 
cate. A  claimant  might  well  consider  that  the  State  did  not 
intend  to  call  upon  him  for  any  such  act  of  tautology.  Such  an 
act  is  not  called  for  by  any  reason  which  it  seems  to  me  ought  to 
govern  the  judgment  of  reasonable  men.  It  adds  nothing  to  the 
force  of  the  claim.  It  serves  no  further  notice  on  the  State. 
There  is  no  other  duty  that  it  could  perform.  It  is  an  absolutely 
useless  act. 

The  law  was  passed  to  enable  a  tribunal  to  do  justice  between 
the  State  and  its  citizens  and  to  give  validity  to  a  cause  of  action 
which  had  already  outlawed  under  the  short  two-year  statute  for 
filing  claims  with  the  Court  of  Claims.  The  law,  therefore, 
should  be  construed  in  the  interests  of  justice  and  in  view  of  the 
intent  for  which  it  was  passed.  The  broad  principles  of  justice 
on  which  the  State  expects  its  Legislature  and  its  judicial  tri- 
bunals to  proceed  should  be  readily  recognized,  and  no  citizen 
should  be  given  cause  to  complain  that  a  court  was  so  dominated 
by  its  regard  for  technicalities  that  it  could  not  brush  them  aside 
and  render  substantial  justice. 

Claim  dismissed.* 


*  Judgment  unanimously  affirmed  with  costs,  John  M.  Kellogg,  P.  J.,  con- 
curring in  result.  186  App.  Div.  156.  The  opinion  of  the  Appellate  Division 
by  V^oodward,  J.,  is  reported  in  this  volume  at  page  250. 
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Fred  R.  Butterfield,  Claimant,  i'.  The  State  of  Xew  York 

No.  9162 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Damages  —  sustained  by  claimant  from  floods  —  who  entitled  to  award  for  — 
water  and  watercourses  —  negligence  —  evidence. 

The  acquisition  by  the  State  of  the  right  to  construct  an  artificial 
channel  along  Wood  creek  in  Washington  county,  and  take  water  there- 
from for  canal  purposes  and  impound  it  in  the  Champlain  canal,  does  not 
give  the  State  the  right  to  so  negligently  discharge  water  from  the 
impoimded  ba^in  as  to  damage  property  along  said  creek. 

Claimant  was  in  possession  of  and  cultivated  lands  on  the  bank  of 
said  Wood  creek  easterly  of  and  near  the  twelve-mile  level  of  the 
Champlain  canal.  Upon  the  trial  of  a  claim  for  flooding  his  lands  and 
destroying  his  crops,  based  upon  the  alleged  negligence  of  the  officers  and 
employees  of  the  State  in  the  management  and  operation  of  said  twelve- 
mile  level,  which  claim  arose  prior  to  the  changes  made  by  the  Barge 
canal  construction,  it  appeared  that  at  the  time  of  the  flooding  of  said 
lands  there  was  a  heaw  rainfall  and  the  tender  of  the  waste-weir  at 
Smith's  Basin,  whose  sole  duty  wa»  to  look  after  said  weir  and  be  there  at 
times  of  heavy  rains  and  see  that  the  level  was  kept  normal,  testified 
that  he  never  went  near  said  weir  or  paid  any  attention  to  it  and  that 
he  did  not  know  Ihait  the  gates  were  open.  It  also  appeared  that  a 
patrolman,  whose  duty  it  was  to  watch  the  canal  and  see  that  it  was 
maintained  at  a  normal  level  and  in  so  doing  in  notify  the  waste-weir 
tender  of  the  necessity  of  opening  or  closing  the  gates  thereof,  was  not 
attending  to  his  duties  on  the  night  in  question  and  did  not  know  thaA 
the  said  gat«s  were  open.  HeUf,  that  the  principal  contention  on  the 
part  of  claimant,  that  the  gates  on  the  waste-weir  at  Smith's  Basin 
were  open  and  tharti  unnecessarily  large  quantities  of  water  were  dis- 
charged into  Wood  creek,  so  that  from  the  point  of  such  discharge  the 
banks  were  overflowed  in  both  directions  and  that  this  condition  caused 
the  overflow  to  plaintiff's  land,  was  sustained  by  the  evidence,  and 
plaintiff  is  entitled  to  an  award  of  damages. 

Claim  for  damages  for  alleged  negligence  of  the  officers  and 
employees  of  the  State  in  the  management  and  operation  of  the 
Champlain  canal,  by  reas^^n  of  which  claimant's  lands  were  flooded 
and  his  crops  destroyed. 
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Erskine  C.  Rogers,  for  claimant. 

Merton  E.  Lewis,  Attorney-General,  by  Frank  B.  Valentine  and 
Harr}'  W.  Ehle,  Deputy  Attorneys-General,  for  State. 

Paeis,  J. —  The  claimant  was  in  possession  of  and  cultivated 
lands  located  on  bank  of  Wood  creek,  in  town  of  Kingsbury, 
Washington  county,  easterly  of  and  near  the  twelve-mile  leveL  of 
the  Champlain  canal.  His  claim  is  based  upon  alleged  negligence 
of  the  oflScers  and  employees  of  the  State  in  the  management  and 
operation  of  the  said  twelve-mile  level  of  the  canal  by  reason  of 
which  his  lands  were  flooded  and  his  crops  destroyed  in  the  months 
of  September  and  October,  1907. 

Similar  claims  based  upon  the  same  facts  have  been  filed  by 
other  people.  One  of  these  claims,  know^n  as  the  Robert  Parker 
claim,  was  tried  before  the  Court  of  Claims  and  dismissed  on  or 
about  April  18,  1909.  As  I  have  reached  a  different  conclusion 
from  that  made  in  the  Parker  claim,  the  reasons  therefor  should 
be  stated. 

These  claims  arose  prior  to  the  changes  made  by  Barge  canal 
construction  and  in  order  to  understand  any  discussion  of  the 
matter  it  is  necessary  to  have  in  mind  the  relation  of  the  old 
twelve-mile  level  to  the  surrounding  country  and  the  method  and 
manner  by  which  it  was  fed  and  operated.  This  level  was  a 
summit  level,  extending  from  Fort  Edward  on  the  south,  through 
the  town  of  Kingsbury,  to  Fort  Ann  on  the  north.  It  was  fed 
and  maintained  by  water  taken  from  the  Hudson  river  at  a  point 
above  Glens  Falls  and  conducted  through  the  canal  known  as  the 
Glens  Falls  feeder,  which  connected  with  the  said  level  at  a 
point  about  two  miles  northerly  of  Fort  Edward.  There  were 
gates  in  the  Glens  Falls  feeder  at  the  point  of  connection  with  the 
river  by  which  the  flow  of  water  could  be  regulated  or  shut  off 
entirely.  This  Glens  Falls  feeder  was  the  main  source  of  .supply 
for  the  twelve-mile  level.  At  the  point  of  intersection  with  the 
said  level  the  water  flowed  in  both  directions,  toward  Fort  Ann 
and  toward  Fort  Edward.  The  land  on  the  easterly  side  of  this 
level  was  low^er  than  the  canal  and  in  this  low  land  were  the 
beds  of  Wood  creek  and  Bond  creek.      The  land  on  the  westerlv 
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side  was  higher  and  naturally  drained  towards  the  canal  through 
various  streama  which  the  canal  intersected.  The  largest  of  these 
streams  is  Bond  creek,  which  was  intersected  by  the  canal  at 
Dunham's  basin,  at  a  point  about  three  miles  north  of  Fort 
Edward  and  about  four  miles  south  of  Smith's  basin.  Bond  creek, 
before  it  was  intersected  by  the  canal,  flowed  to  the  Hudson  river 
into  which  it  emptied  at  Fort  Edward. 

The  brook,  called  in  the  testimony  "  Haskins'  brook/'  emptied 
into  the  canal  at  a  point  about  one  mile  south  of  Smith's  basin 
and  would,  if  it  had  not  been  interfered  with  by  the  canal,  have 
run  into  Wood  creek.  Neither  of  these  streams,  in  ordinary  sum- 
mer weather,  furnished  any  large  supply  of  water,  except  when 
swollen  by  heavy  rains.  Other  small  streams  flowed  into  the 
canal  when  there  were  large  rainfalls,  but  were  practically  dry 
most  of  the  time.  The  level  discharged  water  both  at  Fort 
Edward  and  Fort  Ann  through  locks  and  sluices  connected  with 
the  locks  at  those  places. 

There  were  also  several  spillways  along  the  line  of  the  level 
which  discharged  water  when  the  water  got  to  the  height  of  the 
crest  of  the  spillway.  One  of  these,  known  as  the  O'Brien  L^pill- 
way,  was  located  between  the  Glens  Falls  feeder  and  Fort  Edward. 
Another,  known  as  the  Minton  spillway,  was  not  far  from  the 
point  where  the  Haskins'  brook  entered  the  canal. 

The  State  had  further  provided  opposite  the  entrance  of  Bond 
creek  a  waste-weir,  with  gates  which  could  be  raised  and  lowered, 
by  which  water  could  be  discharged  from  the  canal  into  the 
southerly  end  of  Bond  creek  and  conducted  through  that  natural 
water-courg^e  to  the  Hudson  river. 

At  Smith's  basin  there  was  also  a  waste-weir  similar  to  and 
operated  in  the  same  manner  as  the  one  at  Dunham's  basin,  the 
discharge  from  which  was  to  Wood  cireek.  The  object,  as  I 
understand  it,  of  these  waste-weirs  was  that  they  might  be  used 
at  times  when  the  spillways  were  inadequate  to  carry  off  the  sur- 
plus waters  to  relieve  conditions  of  high  water  in  the  level.  They 
were  not  ordinarily  used,  except  in  times  of  heavy  rains  and  high 
water  and  in  the  fall  to  empty  the  canal. 

A  short  distance  upstream  from  the  point  where  the  Smith's 


Eighteenth  Annual  Repobt,  1918  65 

Opiniun  by  Pans,  J. 

• 

basin  waste-weir  discharged  waters  into  Wood  creek,  East  creek, 
which  is  quite  a  large  stream,  unites  with  Wood  creek-  This 
creek  rises  in  the  town  of  Hartford  and  flows  from  east  to  west 
to  Wood  creek.  Wood  creek  rises  in  the  town  of  Argyle  and  flows 
through  the  towns  of  Kingsbury,  Fort  Ann  and  Whitehall  and 
thence  into  Lake  Champlain. 

Dunham's  basin  is  on  the  divide  between  Bond  creek  and  Wood 
creek,  one  of  which,  as  stated,  flows  into  the  Hudson  river  and 
the  other  into  Lake  Champlain.  Wood  creek  throughout  its 
entire  course  in  the  town  of  iiingsbury  runs  through  a  flat  coimtry 
and  is  a  slow,  sluggish  stream.  In  times  of  heavy  rains  it  taxes 
the  capacity  of  the  bed  of  Wood  creek  to  carry  off  the  natural 
flow  of  water  into  it,  especially  below  where  East  creek  joins  same. 

The  principal  contention  on  the  part  of  the  claimants  in  both 
this  claim  and  the  Parker  claim  was  that  the  gates  in  the  waste- 
weir  at  Smith's  basin  were  open  and  allowed  to  discharge  unneces- 
sarily large  quantities  of  water  into  Wood  creek,  so  that  from 
the  point  where  the  same  entered  Wood  creek  the  banks  were 
overflowed  in  both  directions,  some  water  actually  running 
upstream,  and  that  this  condition  prevented  the  water  which 
naturally  would  have  flowed  down  from  above  from  going  off  and 
caused  same  to  overflow  claimant's  land.  This  contention  is  sus- 
tained by  the  evidence. 

The  claimants  did  attempt  to  prove  other  acts  of  negligence  on 
the  Glens  Falls  feeder,  at  Fort  Edward  and  at  Dunham's  basin, 
but,  practically,  failed  in  doing  so.  On  the  trial  of  the  Parker 
case,  a  man  named  Wiggins  was  sworn  as  a  witness  and  testified 
that  he  opened  the  gates  at  Smith's  basin  by  direction  of  the  assist- 
ant superintendent  of  the  canal,  and  left  them  open  all  night.  It 
was  proved  also  on  that  trial  that  the  level  at  and  in  the  vicinity 
of  Smith's  basin  was  so  low  that  boats  were  aground,  indicating 
that  unnecessarily  large  quantities  of  water  were  drawn. 

An  examination  of  the  minutes  in  the  Parker  case  and  of  the 
opinion  written  therein,  which  is  reported  in  13  Court  of  Claims 
Reports,  at  page  17,  convinces  me  that  the  claim  was  dismissed  on 
the  ground  that  the  court  did  not  believe  the  testimony  of  the  wit- 
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ness  Wigginfi,  that  the  gates  were  open  at  the  time  in  question,  the 
natural  inference  being  that  if  it  had  believed  this  witness  the 
court  would  have  found  for  the  claimant.  On  the  trial  of  the 
claim  (the  witness  Wiggins  being  dead),  the  proof  as  to  the  gates 
being  opened  was  made  by  other  witnesses.  These  witnesses  were 
all  disinterested  and  I  believe  thoroughly  truthful  and  trust- 
worthy, so  that  I  have  no  doubt  that  at  the  time  in  question  in 
September  the  gates  were  open,  although  it  does  not  clearly  appear 
by  whom  they  were  opened,  and  a  dismissal  of  this  claim  cannot 
be  made  for  the  reasons  stated  on  the  trial  of  the  Parker  case. 
Feeling  that  the  claimant  has  failed  to  prove  any  negligent  act 
in  connection  with  the  management  of  this  level  at  Dunham's 
basin,  on  the  Glens  Falls  feeder  or  at  Fort  Edward,  I  will  not 
discuss  what  was  done  at  those  points,  but  will  confine  myself  to 
the  situation  and  occurrences  at  Smith's  basin. 

At  the  time  in  question  there  was  a  very  heavy  rainfall  and 
all  the  natural  streams  hereinbefore  referred  to  were  pouring 
water  into  the  canal.  There  was  an  employee  at  Smith's  basin 
whose  sole  duty  it  was  to  look  after  this  waste-weir,  to  be  there 
at  times  of  heavy  rains  and  see  that  the  level  was  kept  normal. 
On  the  occasion  complained  of  here  by  the  claimant  in  September, 
as  appears  from  the  waste-weir  tender's  own  statement,  he  never 
went  near  this  waste-weir  at  all  or  paid  any  attention  to  it;  he 
said  he  did  not  know  the  gates  were  open. 

There  was  also  on  this  part  of  the  canal  a  patrolman  whose 
duty  it  was  to  watch  the  canal  and  see  that  it  was  maintained  at 
a  normal  level  and  in  so  doing  to  notify  the  waste-weir  tender  of 
the  necessity  of  opening  or  closing  gates  in  the  waste-weir.  He 
also  was  not  attending  to  his  duties  on  the  night  in  question  and 
did  not  know  that  the  waste-weir  gates  were  open.  Had  either 
of  these  men  been  attending  to  his  duties  he  would  have  discovered 
that  these  gates  were  open  and  could  have  caused  them  to  be 
closed  as  soon  as  the  danger  of  overflowing  the  banks  was  over. 

The  waste-weir  tender  was  sworn  as  a  witness  in  this  case  and 
by  his  own  testimony  and  records  showed  that  on  the  occasion 
in  the  month  of  October  complained  of  he  did  open  the  gates  of 
the  waste-weir  at  Smith's  basin  and  leave  them  open  all  night 
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I  think  these  facts  suflSciently  establish  the  negligence  of  the 
State,  both  in  September  and  October.  The  claimant's  crops 
were  injured  by  waters  which  might  have  run  off  through  Wood 
creek  had  the  State  not  turned  large  volumes  of  water  therein 
and  obstructed  the  flow.  That  the  amount  of  water  so  run  off 
was  unnecessarily  large  seems  to  be  conclusively  established  by 
the  evidence  that  before  the  gates  were  closed  the  water  in  this 
level  was  so  far  below  the  normal  height  that  navigation  was 
stopped  and  boats  grounded. 

The  State  is  liable  for  the  omission  to  perform  a  duty  required 
as  well  as  for  the  negligent  acts  of  patrolmen  and  waste-weir 
tenders.     See  Sipple  v.  State,  99  N.  Y.  284. 

In  Harris  &  Briggs  v.  State,  12  Ct.  CI.  Rep.  26,  Judge  Roden- 
beck  says,  in  discussing  a  similar  case:  "  There  can  be  no  ques- 
tion but  that  the  State,  having  impounded  water  in  the  Champlain 
canal,  cannot  negligently  discharge  it  into  Wood  creek  so  as  to 
cause  damages  to  owners  of  property  along  the  line  of  the  creek; 
the  State  may  have  acquired  the  right  to  construct  an  artificial 
channel  along  Wood  creek  and  abstract  water  from  Wood  creek 
for  canal  purposes  but  the  acquisition  of  this  right  would  not 
give  it  the  power  to  discharge  negligently  water  from  this 
impounded  basin  to  the  damage  of  the  owners  of  property  along 
Wood  creek." 

This  rule  seems  to  be  laid  down  in  Carhart  v.  State.  11  Ct.  CI. 
Eep.  128;  Atkinson  v.  State,  124  App.  Div.  249;  McKee  v. 
Delaware  &  Hudson  Canal  Co.,  125  K  Y.  353. 

The  damages  sustained  by  claimant  by  the  flood  of  Septem- 
ber 10,  1907,  were  $490  and  by  the  flood  of  October  28th  were 
$295  and  he  should  have  judgment  for  those  sums. 

Ackerson,  P.  J.,  concurs. 

Judgment  accordingly. 
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Maey  E.  Ashby,  Claimant,  v.  State  of  New  York 

No.  14923 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Trespass  —  damages  —  when  claim  dismissed  —  evidence  —  National  Guard  of 
State  of  New  York. 

At  various  times  during  the  summer  of  1916  groups  of  soldiers  from 
Camp  Whitman  invaded  the  adjoining  premises  of  claimant,  destroyed 
over  sixteen  hundred  feet  of  fences,  ronoved  the  material  to  camp  and 
used  it  as  fuel  for  camp  fires  and  the  incineration  of  refuse;  they  also 
cut  down  twenty-two  trees,  using  the  same  for  camp  structures,  and 
removed  a  large  picnic  table  from  a  grove  and  utilized  it  at  the  oamp. 
They  pastured  their  horses  on  claimant's  fields  and  passed  over  and 
drilled  upon  them,  causing  substantial  damage.  During  the  progress  of 
such  depredations  claimant  complained  to  the  colonel  in  command,  who 
promised  to  prevent  a  recurrence  of  the  offenses,  and  did  so  by  placing 
a  military  guard  at  claimant's  farm.  Held,  that  in  the  absence  of  proof 
that  the  trespasses  were  committed  at  the  command  of  the  superior 
officer,  or  of  any  officer  or  soldier  charged  with  any  duty,  embracing 
work  or  activities  of  the  general  character  or  nature  of  those  involved 
in  the  present  claim,  or  that  they  were  done,  even  ostensibly,  in  behalf 
of  the  State,  the  claim  will  be  dismissed. 

Even  assuming  that  the  State  had  the  benefit  of  these  acts,  and  the 
use  of  the  property  taken,  and  that  the  soldiers  responsible  were  acting 
in  the  exercise  of  good  faith,  and  ostensibly  for  a  public  purpose,  yet 
the  claimant's  property  was  taken  without  due  process  of  law  and  with- 
out any  legal  provisions  for  just  compensation.  Such  conduct  was  neither 
the  exercise  of  the  police  power  of  the  State,  nor  of  the  right  of  eminent 
domain.  At  best  the  acts  complained  of  could  be  nothing  more  than  the 
unlawful  usurpations  of  the  individuals  effecting  them,  and  could  have 
no  potency  to  render  the  State  liable  for  the  damages  resultant  from 
them.    Litchfield  v.  Bond,  186  N.  Y.  66. 

Claim  for  damages  for  trespassing  upon  the  premises  of  claim- 
ant by  various  National  Guard  units,  part  of  the  military  forces 
of  the  State,  while  encamped  at  Camp  Whitman,  Dutchess  county. 

Charles  A.  Hopkins,  for  claimant. 

Edward  M.  Brown,  Deputy  Attorney-General,  for  State. 

Cunningham,  J. —  In  the  summer  of  1916,  various  INTational 
Guard  units,  part  of  the  military  forces  of  this  State,  were 
encamped  at  Camp  Whitman  in  Dutchess  county.     The  claimant 
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was  the  owner  of  a  farm  in  the  town  of  East  Fishkill,  in  that 
connty,  adjoining  the  camp.  At  various  times  during  that  period 
groups  of  soldiers  from  the  camp,  the  rank  and  the  identity  of 
whom  remain  undisclosed,  invaded  the  premises  of  the  claimant. 
They  destroyed  over  1,600  feet  of  fences  and  removed  the  mate- 
rial to  the  camp,  and  used  it  as  fuel  for  camp  fires  and  the  incinera- 
tion of  refuse.  They  cut  down  twenty-two  trees  and  used  them 
for  camp  structures.  Likewise,  they  removed  a  large  picnic  table 
from  a  grove  of  the  claimant  and  utilized  it  at  the  camp.  They 
pastured  their  horses  upon  the  claimant's  fields  and  passed  over 
and  drilled  upon  them,  causing  substantial  damaga  During  the 
progress  of  these  depredations,  the  claimant  complained  to  the 
colonel  in  command.  The  latter  promised  to  prevent  a  recurrence 
of  these  offenses,  and  finally  did  so  effectually  by  placing  a  mili- 
tary guard  at  the  claimant's  farm.  This  claim  is  premised  upon 
the  theory  that  the  State  is  legally  responsible  for  the  damages 
resulting  from  these  incursions  of  its  soldiers  upon  the  claimant's 
property. 

Were  we  to  assume  that  the  acts  constituting  the  gravamen  of 
this  claim  were  perpetrated  at  the  command,  or  under  the  direc- 
tion, of  a  superior  officer,  charged  with  the  duty  of  directing  the 
conduct  and  activities  of  these  soldiers,  and  of  providing  materials 
for  the  camp,  similar  to  those  taken  from  the  claimant's  premises, 
and  of  directing  the  selection  of  pasturage  for  the  horses,  and 
drilling  sites  for  the  men,  nevertheless  the  State  would  not  be 
liable  for  the  loss  which  these  acts  have  imposed  upon  the  claim- 
ant. They  constituted  trespasses  on  the  claimant's  premises  and 
a  taking  of  her  property.  Even  assuming  that  the  State  had 
the  benefit  of  these  acts,  and  use  of  the  property  taken,  and  that 
the  soldiers  responsible  were  acting  in  the  exercise  of  good  faith, 
and  ostensibly  for  a  public  purpose,  yet  the  claimant's  property 
was  taken  without  due  process  of  law  and  without  any  legal  pro- 
visions for  just  compensation.  Such  conduct  was  neither  the 
exercise  of  the  police  power  of  the  State,  nor  of  the  right  of 
eminent  domain.  Therefore,  it  was  a  defiance  of  the  constitu- 
tional safeguards  of  private  property.  Being  contrary  to  the 
supreme  law  of  the  State,  its  constitution, —  such  acts  could  not 
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be  the  acts  of  the  State.  They  were  but  the  mere  wrongs  and 
trespasses  of  individuals  who  mistakenly  asmimed  to  act  in  its 
name.  Acts  such  as  these  the  State  neither  could  do  nor  author- 
ize to  be  done  by  any  representative,  whatever  his  rank,  authority 
or  sphere  of  duty.  At  best  they  could  be  nothing  more  than  the 
unlawful  usurpations  of  the  individuals  effecting  them,  and  could 
have  no  potency  to  render  the  State  liable  for  the  damages  result- 
ant from  them.     Litchfield  v.  Bond,  186  N.  Y.  66. 

But  it  has  not  been  established  that  these  trespasses  were  com- 
mitted at  the  command  of  any  superior  ofiicer,  or  of  any  oflScer  or 
soldier  charged  with  any  duty,  embracing  work  or  activities  of 
the  general  character  or  nature  of  those  involved  in  this  claim, 
or  that  they  were  done,  even  ostensibly,  in  behaM  of  the  State. 
It  does  not  appear  that  any  duty  or  function  was  imposed  upon 
these  soldiers  which  ostensibly  they  were  fulfilling  by  the  acts 
complained  of.  So  far  as  the  evidence  discloses,  they  may  have 
been  serving  their  own  conveniences  and  purposes.  In  fact,  the 
attitude  and  action  of  their  commanding  officer  indicates  that 
they  were  acting,  not  in  the  actual  or  avowed  performance  of  any 
duty  imposed  upon  them,  but  in  disobedience  thereof.  Under 
the  principle  enunciated  in  the  case  of  Litchfield  v.  Bond,  supra, 
the  State  would  not  be  liable  for  these  trespasses,  even  had  they 
been  committed  by  officers  or  soldiers  charged  with  the  perform- 
ance of  duties  which  apparently  and  in  good  faith  they  were 
attempting  to  execute  thereby.  Much  less  could  liability  be  based 
on  the  facts  disclosed  on  this  trial.  No  proof  has  been  made 
which,  even  as  among  individuals  and  quite  aside  from  the  prin- 
ciple of  the  case  of  Litchfield  v.  Bond,  would  create  the  relation- 
ship of  principal  and  representative,  or  bring  into  play  the  doc- 
trine of  respondeat  superior.  For  that  cause,  as  well  as  for  the 
reason  discussed  in  the  case  of  Litchfield  v.  Bond,  the  motion  made 
by  the  State  at  the  trial  for  the  dismissal  of  the  claim,  decision 
upon  which  was  reserved,  is  granted  with  an  exception  to  the 
claimant. 

Ackerson,  P.  J.,  concurs. 

Claim  dismissed. 
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Charles  H.  Cooper,  Claimant,  v.  State  of  New  York 

No.  15150 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Damages  —  when  State  not  liable  for  —  lands  overflowed  by  flood  —  negli- 
gence. 

Where,  upon  the  hearing  of  a  claim  for  damages  to  a  part  of  claim- 
ant's farm,  bounded  on  the  north  by  the  Mohawk  river,  it  appeared  that, 
although  the  land,  to  some  extent,  was  overflowed  by  a  flood  from  the 
Barge  canal  at  about  six  a.  m.  on  June  11,  1917,  due  to  the  negligence 
of  the  State,  yet  the  proof  shows  that  later  on  the  same  day  and  for 
many  hours  thereafter  the  land  was  flooded  to  a  far  greater  and  more 
destructive  depth  and  extent  by  the  natural  overflow  of  the  Mohawk 
river,  and  that  the  flooding  of  claimant's  land  would  have  occurred  to 
the  same  extent,  irrespective  of  the  break  in  the  canal  bank,  the  State 
is  not  liable  for  any  part  of  the  damage  and  the  claim  will  be  dismissed. 

The  fact  that  the  break  and  lesser  flood  from  the  canal  occurred  a 
few  hours  previous,  in  point  of  time,  is  immaterial.  There  was  but  one 
continuous  deluge.  It  began  at  six  a.  m.,  June  11,  1917,  with  the  lesser 
onset  of  the  canal  waters,  and  was  continued,  later  in  the  day,  and 
without  interruption  for  several  days,  by  the  natural  rise  in  the  Mohawk 
river.  The  damage  to  the  claimant's  premises  was  the  result  of  this 
continued  flood. 

The  following  rules  apjJly  in  cases  of  loss  by  flood  where  the  negligence 
of  the  State  coincides  with  flood  conditions  due  to  natural  causes: 

( 1 )  If  none  of  the  claimant's  damage  would  have  occurred,  except  for 
the  negligence  of  the  State,  the  State  is  liable  for  it  all ; 

(2)  If  all  of  the  claimant's  damage  would  have  happened  *  irrespective 
of  the  State's  negligence,  the  State  is  not  liable  for  any  of  it,  although 
its  negligence  may  have  contributed  thereto;  and 

(3)  If  any  part  of  the  claimant's  damages  would  have  resulted,  irre- 
spective of  the  State's  negligence,  for  such  part  of  the  damage  the  State 
is  not  liable;  but  the  State  is  liable  only  for  the  diff'erence  between  the 
total  amount  of  the  claimant's  damage,  and  that  part  of  it  which  would 
have  resulted,  irrespective  of  the  State's  negligence.  In  the  latter  case, 
great  difficulty  in  apportioning  responsibility  in  any  given  case  probably 
will  be  met,  but  that  diflSculty  is  not  a  bar  to  recovery.  It  is  the  duty, 
of  the  court  to  apportion  it,  as  best  it  can  from  the  proof,  and  much 
license  will  be  accorded  the  trial  court  in  its  effort.  Carhart  v.  State, 
115  App.  Div.  1,  and  cases  cited  therein;  CDonnell  v.  City  of  Syracuse, 
1S4  N.  Y.  1. 

Claim  for  damages  caused  by  the  overflow  of  the  waters  of  the 
Barge  canal  and  the  Mohawk  river  in  the  town  of  Frankfort, 
Herkimer  county. 
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E.  La  Grange  Smith  (Ednmnd  J.  Wagner,  of  counsel),  for 
claimant. 

Harry  W.  Ehle,  Deputy  Attorney-General,  for  State. 

Cunningham,  J. —  The  claimant  during  the  year  1917  was 
the  owner  of  a  farm  in  the  town  of  Frankfort,  Herkimer  county. 
The  Mohawk  river  bounds  a  thirty-acre  parcel  of  the  farm  on  the 
north.  The  New  York  Central  Railroad  embankment  and  tracks 
extend  generally  parallel  with  this  thirty-acre  parcel  and  the 
Mohawk  river,  and  lie  to  the  north  of  the  latter.  Northerly  of 
the  New  York  Central  tracks  is  an  extensive,  level,  swampy  area, 
and  northerly  of  said  area,  and  running  generally  parallel  with  the 
railway  tracks,  is  the  Barge  canal.  Two  culverts  pierce  the  rail- 
way embankment,  one  circular,  five  feet  by  seven  feet,  and  the 
other  an  arch,  nine  feet  by  twelve  feet.  The  former  is  opposite 
that  part  of  the  Mohawk  river,  and  the  adjacent  premises  of  the 
claimant,  which  are  nearest  to  the  tracks,  the  river  at  this  point 
being  about  450  feet  from  the  railway  embankment.  The  em- 
bankment is  about  600  feet  from  the  canal.  The  larger  culvert 
is  about  700  feet  from  the  circular  culvert,  and  about  450  feet 
from  the  river.  The  territory  between  the  canal  and  the  railway 
embankment  was  approximately  seven  feet  lower  than  the  normal 
water  level  maintained  in  the  canal,  prior  to  June  11,  1917,  and 
two  feet  lower  than  the  elevation  of  claimant's  thirty-acre  parcel. 
On  that  day  there  was  growing  on  the  thirty-acre  parcel. about 
nineteen  acres  of  hay,  practically  all  of  which  was  on  that  portion 
nearest  to  the  tracks  and  to  the  circular  culvert.  Certain  other 
crops  were  in  process  of  growth  on  other  portions  of  the  thirty 
acres. 

The  southerly  bank  of  the  canal,  northerly  of  and  across  the 
river  and  the  railway  tracks  from  the  claimant's  premises,  still 
was  under  conatniction  on  June  11,  1917.  The  water  in  this 
portion  of  the  canal,  which  was  a  part  of  a  level  nine  miles  long, 
had  been  maintained,  prior  thereto,  at  rn  elevation  of  401.  This 
was  the  minimum  elevation  permitting  navigation,  which  it  was 
the  desire  of  the  State  officials  to  maintain,  and  which  was  being 
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maintained,  at  this  time.  This  elevation  was  maintained,  under 
normal  conditions,  by  the  operation  of  the  valves  in  the  lock,  at 
the  lower  end  of  the  Nine  Mile  level.  The  maximum  elevation 
of  water,  for  which  the  canal  at  this  point  was  designed,  was  406, 
and  there  was  a  spillway  in  this  level  set,  presumably,  at  the 
maximum  elevation  of  406,  and  was  so  designed  that  any  water 
discharged  into  this  level  would  be  discharged  over  the  spillway, 
after  the  water  had  reached  an  elevation  of  406,  unless  it  was  fed 
to  the  lower  level  of  the  canal  through  the  lock  valves.  Various 
natural  streams  of  water  flowing  from  the  north  were  diverted 
into  this  level,  and  added  their  waters  to  those  of  the  canal.  The 
banks  of  the  canal  were  designed,  when  completed,  to  reach  an 
elevation  of  at  least  406,  and  to  confine  safely  water  at  that  eleva- 
tion. But,  on  June  11,  1917,  this  part  of  the  southerly  bank  had 
not  been  completed  to  the  planned  elevation.  The  necessary 
amount  of  earth  and  wash-wall  to  complete  and  protect  it,  as 
planned,  had  not  been  placed.  As  a  result,  the  upper  part  of  the 
embankment,  because  of  its  incompleteness,  was  weak.  There 
had  been  a  "  wet  season,"  and  on  the  tenth  and  eleventh  there  was 
particularly  excessive  precipitation.  The  United  States  govern- 
ment weather  observer  at  Utica  testified  that,  at  that  place,  the 
rainfall  from  eight  a.  m.  on  June  tenth  to  eight  a.  m.  on  June 
eleventh,  was  two  and  ninety-five  one-hundredths  inches,  and  dur- 
ing the  period  thereafter  to  eight  a.  m.,  of  June  twelfth,  forty- 
two  one-hundredths  of  an  inch.  The  storm  began  at  eleven  a.  m. 
on  the  tenth,  and  ended  at  four  p.  m.  on  the  eleventh,  measure- 
ments being  taken  by  the  observer  at  eight  a.  m.  each  day.  This 
rainfall  was  the  heaviest  ever  recorded  by  the  United  States 
observer  at  this  point.  The  claimant's  farm  is  about  six  miles 
east  of  Utica.  The  rainfall  was  general  in  the  vicinity.  Streams 
overflowed  their  banks.  Koads  were  flooded.  Several  bridges 
on  streams  within  four  miles  of  the  claimant's  farm  were  carried 
away.  At  Oriskany  on  the  Oriskany  creek,  a  stream  tributary 
to  the  Mohawk  at  a  point  westerly  and  above  the  claimant's  prem- 
ises, and  about  twenty-five  miles  distant  from  the  latter,  a  flood, 
disastrous  to  life  and  property,  occurred.  At  about  six 
o'clock  A.  M.  of  June  eleventh,  the  water  in  the  Nine  Mile  level, 
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augmented  by  the  influx  of  the  streams,  swollen  by  the  excessive 
rain  and  discharging  into  it,  had  risen  so  rapidly  that  the  lock 
valves  were  unable  to  carry  off  the  excess  and  to  hold  the  level  at 
401.  On  the  contrary,  at  that  hour,  the  water  had  reached  an 
elevation  of  406,  subjecting  the  uncompleted  southerly  bank  to  a 
strain  beyond  its  power  of  resistance.  Two  hundred  and  twenty 
feet  of  the  embankment  thereupon  broke,  to  a  depth  of  seven  feet, 
precipitating  the  water  of  the'  canal  rapidly  upon  and  over  the 
territory  between  the  canal  and  the  railway  embankment,  and 
through  the  culverts  into  the  already  full  channel  of  the  Mohawk, 
and  across  the  latter,  covering  the  thirty  acres  of  the  claimant 
to  a  depth  of  approximately  one  and  four-tenths  feet.  At  that 
hour  the  Mohawk,  although  full,  had  not  overflowed  yet  to  any 
great  extent  if  at  all.  The  flood  waters  from  the  west  and  south 
had  not  yet  had  their  effect  at  this  point.  The  river  was  rising  con- 
stantly and  rapidly,  and  at  about  eight  a.  m.  had  overflowed  adja- 
cent lands  and  continued  to  overflow  rapidly  during  June  eleventh, 
until  later  that  day  the  thirty-acre  parcel  was  inundated  in  excess 
of  four  feet,  and  was  submerged  to  a  depth  of  several  feet  during 
the  two  days  following.  Meantime  the  elevation  of  the  water 
in  the  canal  receded  until  no  water  was  flowing  through  the 
breaks  therefrom,  and,  at  the  same  time,  and  thereafter,  the  water 
of  the  river  increased  in  elevation  until  it  was  on  the  same  level 
with  the  water  in  the  canal.  After  water  had  ceased  to  flow  from 
the  canal,  and  the  elevation  of  the  latter  had  decreased  approxi- 
mately six  feet,  the  elevation  of  the  water,  owing  to  the  flooded 
condition  of  the  river,  steadily  increased  and  remained  at  its 
greatest  depth  on  the  claimant's  premises.  The  water  gradually 
receded  from  claimant's  premises  after  having  covered  same  dur- 
ing a  period  of  about  three  days.  As  a  result  of  the  overflow,  the 
hay  and  other  crops  on  the  claimant's  thirty-acre  parcel  were 
injured  or  destroyed. 

This  claim  presents  two  questions  for  our  consideration : 

1.  Was  the  State  guilty  of  negligence  resulting  in  the  overflow 
of  the  claimant's  premises  ? 

2.  Is  the  State  liable  for  the  damage  which  accrued  to  claim- 
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ant  as  a  result  of  the  overflow  of  his  premises,  or  for  any  part  of 
such  damage  ? 

We  are  in  agreement  with  the  contention  so  earnestly  advanced 
by  the  State,  that  the  claimant  cannot  recover,  unless  he  has  estab- 
lished negligence  on  the  part  of  the  State.  Harris  &  Briggs  v. 
State,  12  Ct.  of  Claims,  22;  Gordon  v.  EUenville  &  K.  R.  R.  Co., 
119  App,  Div.  797;  Stone  v.  State,  138  N.  Y.  124;  Conklin  v. 
'New  York,  0.  &  W.  R.  Co.,  102  id.  107;  Warner  v.  State, 
132  App.  Div.  611. 

The  negligence  of  the  State  has  been  established.  In  its 
anxiety  to  utilize  the  Barge  canal  for  navigation  immediately 
the  State  allowed  the  Nine  Mile  level  to  fill  to  an  elevation  of 
401,  and  diverted  into  that  level  various  natural  streams,  flowing 
from  the  north.  The  State  knew,  or  in  the  exercise  of  due  care 
ougfit  to  have  known,  the  volume  of  discharge  of  these  streams, 
under  conditions  such  a^  existed  at  and  prior  to  the  break.  It 
knew  the  capacity  of  the  lock  valves,  and  that  they  were  inade- 
quate to  carry  off  the  water  discharged  i^to  the  Nine  Mile  level, 
under  such  circumstances,  without  the  aid  of  the  spillway  in  that 
level.  That  was  the  very  purpose  of  the  existence  of  the  spill- 
way in  that  level  —  to  take  care  of  the  excess  of  water  not  di3- 
charged  through  the  lock  valves.  The  State,  in  the  exercise  of 
due  care,  ought  to  have  known,  and  undoubtedly  did  know,  that 
under  these  circumstances  the  water  would  rise  to  its  maximum 
level  of  406,  which  it  must  reach,  before  the  spillway  would  have 
any  effect  in  assisting  in  the  discharge  of  the  excess  water,  and 
that  in  reaching  that  elevation  the  water  would  come  into  con- 
tact with,  and  impose  a  strain  on,  the  uncompleted  and  unpro- 
tected southerly  bank.  Undoubtedly,  the  State  took  the  risk  of 
this  situation  in  order  to  gain  the  advantage  of  inmiediate  naviga- 
tion of  the  canal,  but  it  was  negligence  on  its  part  to  do  so.  The 
State  contends  that  the  precipitation  was  so  unusual  as  to  be  an 
act  of  God  which  it  was  not  obliged  to  anticipate.  We  are  not 
impressed  by  that  argument.  The  rainfall  was  unusual,  but  it 
was  not  so  excessive  that  it  ought  not  to  have  been  anticipated. 
It  best  may  be  described  as  an  extraordinary  rainfall,  but  one 
that  ought  to  have  been  anticipated  to  occur  occasionally.     Fort 
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Miller  Pulp  &  Paper  Co.  v.  State  of  New  York,  13  St.  Dept 
Rep.  8,  and  cases  cited  therein.  It  was  negligence  for  the  State 
to  divert  the  streams,  therefore,  into  the  canal  under  the  circum- 
stances until  the  bank  was  so  completed  and  protected  as  to  be 
reasonably  secure.  We  have  found  that  the  claimant's  lands  were 
flooded  at  about  six  a.  m.,  June  11,  1917,  jto  a  certain  extent, 
through  the  negligence  of  the  State.  But,  nevertheless,  it  is 
our  conclusion  that  the  State  is  not  liable  to  the  claimant  for 
any  of  the  damage  which  accrued  to  him  during  the  time  that 
his  lands  were  submerged.  Although  his  land  was  overflowed 
to  some  extent  by  the  flood  from  the  canal,  the  proof  convinces 
us  that  it  wa3  flooded  later  in  the  day  on  June  eleventh,  and  for 
many  hours  thereafter,  to  a  far  greater  and  more  destructive 
depth  and  extent  by  the  natural  overflow  of  the  Mohawk,  and 
that  this  overflow  of  claimant's  land  would  have  occurred  to  the 
same  extent,  irrespective  of  the  break  in  the  canal  bank.  Without 
going  into  detail,  the  testimony  of  various  lay  witnesses,  as  well 
as  the  computations  of  ^expert  engineers,  brings  us  indubitably  to 
this  conclusion.  The  claimant's  counsel  in  his  brief  concedes,  in 
effect,  the  correctness  of  this  conclusion.  He  writes :  ''  Undoubt- 
edly, there  would  have  been  high  water  on  claimant's  land  in  aaiy 
event,  but  certain  facts  stand  out  distinct.  At  the  hour  when  the 
embankment  gave  way  there  was  no  water  on  the  land.  The 
damage  was  done  before  the  water  from  Oriskany  and  the  southern 
hills  arrived." 

The  fact  that  the  break  and  lesser  flood  from  the  canal  occurred 
a  few  hours  previous,  in  point  of  time,  is  immaterial.  There  was 
but  one  continuous  deluge.  It  began  with  the  lesser  onset  of  the 
canal  waters,  and  was  continued  by  the  natural  rise  in  the 
Mohawk.  It  began  at  six  a.  m.,  June  11,  1917,  and  continued 
without  interruption  several  days.  The  damage  to  the  claimant's 
premises  was  the  result  of  this  continued  flood.  This  is  not  a 
case  where  the  flood  from  the  canal  caused  part  of  the  damage, 
and  that  from  the  river  part,  and  where,  except  for  the  n^ligence 
of  the  State  and  the  overflow  from  the  canal,  the  claimant  would 
not  have  suffered  all  the  damage  which  he  did  suffer.  In  that 
case  the  law  would  require  the  court  to  apportion  the  damage,  to 
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the  best  of  its  ability,  and  make  an  award  against  the  State  for 
such  proportion  of  the  claimant's  loss  as  in  its  opinion  the  State's 
negligence  had  caused.    Carhart  v.  State,  115  App.  Div.  1. 

This  is  a  ease  where  a  flood,  due  to  the  negligence  of  the  State, 
coincided  with  a  much  greater  and  more  destructive  flood  due 
to  natural  causes,  and  the  latter  was  of  such  extent  and  character 
that  the  natural  deluge  alone  would  have  caused  inevitably  all  of 
the  loss  and  damage  which  has  come  to  the  claimant.  Under  such 
circumstances,  there  can  be  no  recovery  against  the  State. 

An  analysis  of  the  decisions  in  our  appellate  courts  indicates 
the  following  general  guide  to  this  court  in  fixing  responsibility 
and  assessing  damage  in  cases  of  loss  by  flood,  where  negligence 
of  the  State  coincides  with  flood  conditions  due  to  natural  causes : 

(1)  If  none  of  the  claimant's  damage  would  have  occurred, 
except  for  the  negligence  of  the  State,  the  State  is  liable  for  it  all ; 

(2)  If  all  of  the  claimant's  damage  would  have  happened 
irrespective  of  the  State's  negligence,  the  State  is  not  liable  for 
any  of  it,  although  its  negligence  may  have  contributed  thereto; 
and 

(3)  If  any  part  of  the  claimant's  damages  would  have  resulted, 
irrespective  of  the  State's  negligence,  for  such  part  of  the  damage 
the  State  is  not  liable;  but  the  State  is  liable  only  for  the  differ- 
ence between  the  total  amount  of  the  claimant's  damage,  and  that 
part  of  it  which  would  have  resulted,  irrespective  of  the  State's 
negligence.  In  the  latter  case,  great  difficulty  in  apportioning 
responsibility  in  any  given  case  probably  will  be  met,  but  that 
difficulty  is  not  a  bar  to  recovery.  It  is  the  duty  of  the  court  to 
apportion  it,  as  best  it  can  from  the  proof,  and  much  license  will 
be  accorded  the  trial  court  in  its  effort.  Carhart  v.  State,  supra, 
and  cases  cited  therein;  O'Donnell  v.  City  of  Syracuse,  184 
N.  Y.  1. 

We  find  the  claim  at  bar  to  come  within  the  classification  (2) 
above,  and  that  there  should  be  judgment  for  the  State,  dis- 
missing the  claim. 

Ackerson,  P.  J.,  and  Paris,  J.,  concur. 
Claim  dismissed. 
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Eugene  C.  Collins,  Claimant,  v.  The  State  of  New  York 

No.  14209 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Damagei  —  when   State   responsible  —  water   and   watercourses  —  awards  — 
Code  Civ.  Pro.  §  264.  *     1 

Where  about  forty-five  acres  of  claimant's  fifty-five  acre  dairy  farm 
in  Oneida  county  were  overflowed  each  year  prior  to  IQ'IO  by  the  rising 
of  the  waters  of  Wood  creek,  the  center  line  of  which  was  the  southerly 
boundary  of  said  farm,  and  as  a  result  of  the  erection  in  that  year,  for 
Barge  canal  purposes,  of  a  dam  across  the  creek  above  claimant's  prem- 
ises, all  the  water  from  the  creek  was  diverted  into  the  canal,  leaving  the 
bed  of  the  creek  upon  and  along  the  lands  of  the  claimant  dry,  and  the 
crops  and  productivity  of  the  forty-five  acres  were  each  year  decreased 
from  what  they  had  been  before  the  diversion,  such  action  on  the  part 
of  the  State  was  a  violation  of  the  rights  of  claimant,  and  the  State, 
so  long  as  it  continues  such  diversion,  is  responsible  in  damages  for  the 
lessened  utility  of  the  premises  affected. 

The  notice  of  intention  required  by  section  264  of  the  Code  of  Civil 
Procedure  was  not,  however,  filed  until"  April  28,  1916.  The  claim  was 
filed  May  2,  1916.  As  the  diversion,  and  the  damage  resulting  from  it, 
were  continuous,  the  claim  was  not  barred  by  lapse  of  time,  but  recovery 
must  be  limited  to  the  damages  which  accrued  from  six  months  prior 
to  the  filing  of  the  notice  of  intention  down  to  the  time  of  the  filing  of 
the  claim. 

Claim  for  damages  "  for  the  permanent  appropriation  of  the 
vraters  of  Wood  creek,"  in  the  town  of  Vienna,  Oneida  county. 

Davies  &  Wilkinson,  for  claimant. 

Harry  W.  Ehle,  Deputy  Attorney-General,  for  State  of  New 
York. 

Cunningham,  J. —  At  all  the  times  herein  mentioned  the 
claimant  was  the  owner  of  a  farm  of  fifty-five  and  thirteen  one- 
hundredths  acres  of  land  in  the  town  of  Vienna,  Oneida  county, 
the  southerly  boundary  thereof  being  the  center  Hue  of  a  stream 
of  water  known  as  Wood  creek.    This  farm,  prior  to  the  acts  of 
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the  State,  was  utilized  as  a  dairy  farm,  a  portion  of  it  being  used 
for  pasture,  and  practically  all  the  remainder  of  it  being  devoted 
to  the  raising  of  hay.  About  forty-five  acre^  of  the  farm  were 
overflowed  each  year  prior  to  1910  by  the  rising  of  the  waters  of 
Wood  creek.  It  is  asserted  by  the  claimant  that  this  resulted  in 
making  the  farm  a  natural  hay  farm,  producing  annually  pro- 
lific crops  of  hay  without  the  necessity  of  seeding.  We  are  not 
convinced  of  this,  but  do  find  that  the  natural  overflow  of  this 
land  was  of  some  fertilizing  value.  Some  years  prior  to  1910 
the  city  of  Rome  had  so  constructed  its  sewerage  system  as  to  dis- 
charge the  sewerage  of  the  city  into  Wood  creek,  thus  polluting 
it  and  rendering  it  unfit  for  consumption  by  live  stock,  and  this 
situation  existed  at  the  time  of 'the  diversion  of  the  stream  by 
the  State,  hereinafter  mentioned.  Against  this  pollution  of  the 
stream  by  the  city  of  Rome,  an  injunction  had  been  obtained, 
the  inhibition  of  which  was  suspended  by  an  agreement  between 
the  city  and  the  riparian  owners,  including  the  claimant,  for  a 
period  antedating  the  said  diversion  by  the  State  by  several  years, 
and  extending  until  about  the  1st  day  of  January,  1913.  For 
this  suspension  of  the  injunction  the  city  paid  the  claimant.  So 
that,  in  any  event,  the  claimant  would  have  been  unable  to  use  the 
water  for  his  livestock,  prior  to  January  1,  1913,  having  con- 
sented to  such  pollution  by  the  city  of  Rome,  to  that  date,  for 
which  he  had  received  compensation.  On  or  about  May  20, 
1910,  the  State,  for  the  purposes  of  the  Barge  canal,  erected  a 
dam  across  Wood  creek  at  a  point  above  the  claimant's  premises, 
and  thereby  cut  off  all  the  water  from  the  latter  and  diverted  it 
into  the  Barge  canal,  leaving  the  bed  of  the  creek  upon  and  along 
the  lands  of  the  claimant  dry.  As  a  result  of  this  action  on  the 
part  of  the  State,  all  use  of  the  stream  was  lost  to  the  claimant, 
and  his  forty-five  acres  of  land  were  no  longer  overflowed  each 
year  and  the  crops  and  productivity  of  the  same  each  year  were 
decreased  from  what  they  had  been  before  the  diversion,  and 
the  use  of  the  water  in  connection  with  this  dairy  after  January 
1,  1913,  was  rendered  impossible. 

The  claim  purports  to  be  "  for  the  permanent  appropriation  of 
the  waters  of  Wood  creek,"  and  is  formulated  somewhat  on  the 
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theoiy  of  an  appropriation  case.  The  State,  however,  filed  no 
appropriation  map  covering  the  lands  of  the  claimant,  or  any 
part  of  the  stream  adjacent  to  the  claimant's  premises,  nor  did 
it  take  any  of  the  statutory  proceedings  prescribed  for  the  appro- 
priation of  lands,  and,  of  course,  the  claim  is  not  an  "  appropri- 
ation case."  It  is,  rather,  a  claim  for  the  diversion  of  the  waters 
of  Wood  creek  from  the  lands  of  the  claimant  and  injury  to  the 
latter  as  riparian  owner,  and  "will  be  treated  as  such.  The  action 
of  the  State,  is,  of  course,  a  violation  of  the  rights  of  the  claim- 
ant, and  renders  the  State  responsible  in  damages  for  the  injury 
occasioned  the  claimant  by  the  lessened  utility  of  the  premises 
affected,  so  long  as  the  State  continues  and  perseveres  in  such 
diversion  of  the  stream.  Colrick  v.  Swinburne,  105  N.  Y.  603 ; 
Van  Buren  v.  Fishkill  &  M.  Waterworks  Co.,  50  Hun,  448.  No 
permanent  damage  to  the  premises  has  been  established.  This 
diversion  had  continued,  to  the  date  of  the  filing  of  the  claim, 
approximately  six  years. 

However,  the  notice  of  intention  required  by  statute  was  not 
filed  until  the  28th  day  of  April,  1916.  The  claim  was  filed  May 
2,  1916.  The  diversion  was  continuous,  and  so  was  the  damage 
resulting  from  it.  The  claim  is  not  barred  by  the  lapse  of  time. 
Knox  V.  Metropolitan  El.  R  Co.,  58  Hun,  517;  affd.,  128  N.  Y. 
625;  Folts  v.  State,  118  id.  406;  Wright  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.,  49  Hun,  445 ;  affd.,  124  N.  Y.  668. 

But  recovery  is  limited  to  the  damages  which  accrued  from,  six 
months  prior  to  the  filing  of  the  notice  of  intention  and  up  to  the 
time  of  the  filing  of  the  claim.  Code  Civ.  Pro.  §  264,  and  cases 
cited  supra.  We  find  that  amount  to  be  fifty-eight  dollars  and 
seventy-five  cents,  for  which  an  award  will  be  made. 

Ackerson,  P.  J.,  concurs. 

Claim  awarded. 
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RiOHAKD  p.  Stanton,  Claimant,  v.  State  of  New  York 

No.  2623-A 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Contracts  —  with  State  for  improvement  of  highway  —  when  claim  dismissed 
—  damages  —  Laws  of  1909,  chap.  30. 

Where  a  contract  with  the  State  for  the  improvement  of  a  highway  by 
the  construction  of  a  road  of  the  grouted  bituminous  macadam  type 
reserves  to  the  State  the  right  to  make  all  such  additions  to  the  con- 
tract as  it  deems  necessary,  making  an  allowance  therefor  at  the  prices 
named  in  the  proposal  for  the  work,  and  it  is  also  agreed  in  and  by  the 
contract  that  any  increase  of  quantities  or  extra  work  performed  or 
materials  furnished  ''shall  be  covered  by  a  supplemental  oontract  bs 
provided  by  chapter  30  of  the  Laws  of  1909,  and  amendments  thereto," 
and  where  the  information  for  bidders  states  that  "  whenever  an  increase 
of  quantity  *  *  ♦  occurs,  then  such  excess  must  be  agreed  upon  in 
writing  aa  provided  in  chapter  30  of  the  Laws  of  1909,"  there  can  be  no 
recovery  for  any  work  performed  or  materials  furnished,  unless  they 
were  performed  pursuant  to  the  provisions  of  the  original  or  a  supple- 
mental contract  executed  by  the  State  Highway  Commissioner,  and  no 
conduct  of  other  employees  of  the  State,  or  of  the  contractor  himself,  or 
of  both,  can  create  an  obligation,  binding  upon  the  State,  for  work  per- 
formed otherwise. 

The  contractor  has  the  right  to  refuse  to  comply  with  the  directions 
of  an  engineer  to  perform  work  not  within  the  original  or  a  supplemental 
contract,  but  in  case  he  obeys  the  engineer  his  act  is  voluntary  and  does 
not  bind  the  State  to  pay,  and  where  claimant  testifies  that  he  knew 
that  a  certain  item  of  work  was  not  required  by  the  contract,  and  that 
he  complied  with  the  engineer's  directions  to  "  avoid  friction  "  with  the 
latter,  his  claim  for  such  work  will  be  dismissed. 

The  contract  required  a  top  course  three  inches  thick.  That  meant  a 
minimum  thickness  of  three  inches.  The  evidence  was  all  to  the  effect 
that  to  secure  a  minimiun  thickness  of  three  inches  the  top  course  must 
necessarily  be  of  varying  thickness.  The  Court  found  that  a  thickness 
of  three  and  a  half  inches  was  no  more  than  a  reasonable  and  practical 
compliance  with  the  provisions  for  a  thickness  of  three  inches. 

The  specifications  provided  that  the  asphalt  "  shall  be  composed  of  at 
least  65  per  cent  of  a  refined,  natural,  solid  asphalt."  The  State's  engi- 
neer refused  to  permit  claimant  to  use  asphalt  purchased  from  the  War- 
ner-Quinlan  Company  at  ten  cents  per  gallon,  and  claimant  was  obliged 
to  pay  ten  and  six-tenths  cents  per  gallon,  for  the  asphalt  used,  which 
he  purchased  from  the  Barber  Asphalt  Company.     As  finally  prepared. 
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each  asphalt  is  the  equivalent  of  the  other,  but  a  natural  solid  asphalt 
does  not  enter  into  the  Warner-Quinlan  product,  while  the  Barber 
product  is  composed,  in  part,  of  such  asphalt.  The  Court  held  that  the 
State  required  the  contractor  simply  to  do  what  he  had  agreed  to  do,  and 
no  more,  and  that,  therefore,  there  was  no  breach  of  the  contract  on  the 
part  of  the  State.  The  law  requires  exact  performance  as  a  condition 
precedent  to  recovery.  It  is  no  answer  that  the  material  supplied  is 
equivalent  or  superior  to  that  provided  in  the  contract.  The  State  has 
the  absolute  right  to  the  thing  specified,  and  need  not  pay  for  something 
which  the  claimant,  his  experts,  or  the  court,  may  conclude  is  equally 
valuable  and  useful. 

The  only  exception  to  the  above  rule  arises  from  the  application  of 
the  principle  of  "  substantial  performance."  It  is  a  fundamental  essen- 
tial to  recovery  for  substantial  performance  that  the  failure  to  perform 
exactly  was  inadvertent  and  unintentional.  Here,  it  would  have  been 
wilful  and  deliberate,  and  after  protest  by  the  State.  It  is  obvious  that 
the  principle  of  substantial  performance  can  have  no  application  what- 
ever in  advance  of  any  performance  at  all. 

The  specifications  required  that  "  all  stone  "  had  "  to  be  approved  by 
the  chief  engineer  before  being  used,"  and  that  the  bottom  course  should 
be  "  of  stone  satisfactory  to  the  commissioner  of  highways."  The  con- 
tractor attempted  to  use  certain  shale  rock  that  had  been  used  in  two 
other  roads  in  the  vicinity  to  his  knowledge,  but  this  rock  had  not  been 
approved  for  this  particular  contract  and  the  State  forbade  him  using  it. 
The  Court  held  that  the  fact  that  it  had  been  used  elsewhere  did  not  bind 
the  State  to  permit  its  use  here,  nor  was  it  an  approval  of  the  stone  for 
the  purposes  of  this  contract.  The  contractor  assumed  that  approval 
would  be  given  to  the  shale,  but  the  risk  of  such  assumption  was  his. 
The  evidence  disclosed  no  misrepresentations  on  the  part  of  the  State,  or 
any  of  its  officers. 

Claim  arising  out  of  the  contract  for  the  improvement  of  the 
highway  known  as  Millbrook  Village  Coimty  Highway  No.  1114. 

Elijah  T.  Russell  (James  A.  Parsons,  of  counsel),  for 
claimant. 

Henry  P.  Is'evins,  Deputy  Attorney-General,  for  State. 

Cunningham,  J. —  The  claimant,  on  August  1,  1913,  made  a 
contract  with  the  State  of  New  York,  through  the  State  Highway 
Commissioner,  for  the  improvement  of  the  highway  known  as 
Millbrook  Village  County  Highway  No.  1114,  by  the  construction 
of  a  road  of  the  grouted  bituminous  macadam  type.     The  claim 
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originally  aggregated  $6,877.88,  with  interest  from  March  15, 
1915,  but  has  been  duly  amended  in  such  manner  that  the  total 
amount  of  it  is  $6,744.29.  It  is  predicated  on  the  allied  im- 
proper and  unlawful  refusal  of  the  State  Highway  Commissioner 
to  include  in  the  final  estimate  and  to  allow  and  pay  for  various 
items  of  work  and  materials,  and  for  certain  alleged  changes  of 
materials  required  by  the  commissioner  in  the  performance  by 
the  claimant  of  the  contract.  There  are  six  items  and  briefly 
they  are  as  follows: 

(1)  That  the  engineers  of  the  highway  department 
required  the  claimant  to  construct  the  top  course  3^2 
inches  thick,  whereas  the  contract  provided  for  such 
a  course  3  inches  thick,  requiring  400  additional 
cubic  yards  of  top  course  macadam  at  the  contract 

unit  price  of  $4.25  per  cubic  yard,  a  total  of $1,700  00 

(2)  That  the  said  engineers  required  the  claimant 
to  construct  the  road  16.4  feet  wide,  whereas  the  con- 
tract required  the  road  to  be  16  feet  wide,  thus  requir- 
ing 52.2  additional  cubic  yards  of  sub-base  at  the 
contract  unit  price  of  $1.90,  $93.10;  and  63  addi- 
tional cubic  yards  of  sub-base  at  the  contract  unit 
price  of  $1.90  per  cubic  yard,  $119.70;  and  49  addi- 
tional cubic  yards  of  top  course  at  the  contract  unit 

price  of  $4.25  per  cubic  yard,  $208.25 ;  a  total  of . . .         421  05 

(3)  That  the  commissioner  and  his  representatives 
refused  to  allow  the  use  of  certain  bituminous  ma- 
terial A,  which,  claimant  alleged,  complied  with  the 
contract  specifications  and  compelled  the  claimant 
to  use  certain  other  bituminous  material  A,  result- 
ing in  an  increased  cost  to  the  claimant  for  said 
material   of 287  80 

(4)  That  the  last  mentioned  conduct  of  the  State 
Highway  Commissioner  and  his  representatives 
caused  a  delay  of  six  weeks  in  the  completion  of  the 

top  course,  damaging  the  claimant  in  the  sum  of.  331  00 

(5)  That  the  claimant  was  induced  by  the  com- 
missioner and  his  representatives  to  believe,  and  did 
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believe,  that  certain  local  stone  known  as  shale  could 
be  used  in  the  construction  of  the  sub-base,  but  that 
the  latter  refused  to  permit  the  claimant  to  use  same 
and  required  stone  other  than  the  local  stone  or  shale 
to  be  used  for  sub-base,  resulting  in  increased  cost 
to  the  claimant  therefor  in  the  sum  of  $2,162.24. 
That  this  alleged  improper  action  on  the  part  of  the 
State  Highway  'Commissioner  and  his  representa- 
tives caused  an  increase  of  cost  to  claimant  for  th« 

top  course  stone  of  $1,837.20,  a  total  of $3,999  44 

(6)   Printing  claim,  eictimated  at 5  00 


Total    $6,744  29 


Item  (1) 

Several  interesting  problems  naturally  are  suggested  by  this 
inquiry : 

(a)  Would  this  item,  if  allowed,  cause  the  contract  expense 
to  exceed  the  original  estimate  ?  If  it  would,  there  could  be  no 
recovery  without  an  amendment  of  the  original  estimate,  as  pro- 
vide by  the  statute.  Highway  Law,  §  130,  subd.  9.  There  is 
no  evidence  on  this  subject,  and  the  State  did  not  raise  the  ques- 
tion, so  we  are  not  concerned  with  it. 

(b)  Is  a  supplemental  contract  a  necessary  prerequisite  to 
recovery  for  this  work?  The  statute  provides  that  State  and 
county  highways  shall  be  constructed  or  improved  "  by  contract," 
and  "  all  contingencies  arising  during  the  prosecution  of  the  work 
shall  be  provided  for  to  the  satisfaction  of  the  commission,  and 
as  may  be  agreed  upon  in  the  original,  or  by  a  supplemental  con- 
tract, executed  by  th«  commission."  This  would  seem  to  leave  no 
room  for  recovery  for  so-called  extra  work.  It  is  clearly  the 
intention  of  the  statute  to  provide  that  there  shall  be  no  recovery 
for  work  done  or  materials  furnished,  unless  they  are  provided 
for  in  the  original  contract,  or  by  a  supplemental  agreement 
executed  by  the  commission.  The  purpose  is  obvious.  It  is  to 
prevent  the  creation  of  a  liability  against  the  State  by  the  con- 
duct of  the  contractor  without,  or  with,  the  cognizance  and  co- 
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operation  of  State  employees,  other  than  the  commissioner.  The 
power  to  increase  the  amount  of  work  to  be  done  and  compen- 
sation to  be  paid  is  centered  in  the  commissioner,  who  must  act 
by  supplemental  agreement  if  the  State  is  to  be  obligated.  The 
duty  of  the  contractor  is  clear.  It  is  to  perform  his  original  con- 
tract and,  if  ordered  to  do  more,  he  has  the  right  to  insist  on  the 
execution  of  a  supplemental  agreement,  or  he  may  refuse  to 
comply  with  any  directions  outside  the  limitations  and  purview 
of  his  original  agreement.  This  particular  contract  is  consonant 
with  the  statutory  provision,  but  is  more  ample  and  explicit  in 
its  terms.  It  provides,  paragraph  4,  page  5,  "  The  State  *  *  * 
reserves  the  right  to  make  such  additions  *  *  *  as  it  deems 
necessary,  making  an  allowance  *  *  *  therefor  at  the 
prices  named  in  the  proposal  for  this  work.  *  *  *  It  is 
further  agreed  that  any  increase  of  quantities  or  extra  work  per- 
formed or  materials  furnished  shall  be  covered  by  a  supplemerdaX 
contract  as  j/rovided  in  chapter  30,  Laws  of  1909,  amd  amend- 
ments  thereto/'  Again,  on  page  8  of  the  "information  for 
bidders"  it  is  stated,  "Whenever  an  increase  of  quantity 
*  *  *  occurs,  then  such  excess  mtist  be  agreed  upon  in  writ- 
ing as  provided  in  chapter  30  of  the  Laws  of  1909."  The  other 
provisions  in  the  contract,  relating  to  the  right  of  the  State  to 
increase  quantities,  must  be  construed  with  these  provisions,  and 
mean  that  the  State,  through  the  commission,  has  the  right  to 
require  such  increase,  on  the  terms  stated,  to  be  provided  for  in 
a  supplemental  contract,  to  be  executed  by  the  commissioner  and 
contractor.  We  conclude  that  there  can  be  no  recovery  for  any 
woik  performed  or  materials  furnished,  unless  they  were  per- 
formed pursuant  to  the  provisions  of  the  original,  or  a  supple- 
mental, contract  executed  by  the  commissioner,  and  that  no  con- 
duct of  other  employees  of  the  State,  or  of  the  contractor  himself, 
or  of  both,  can  create  an  obligation,  binding  upon  the  State,  for 
work  performed  otherwise.  The  contractor  has  the  right  to 
refuse  to  comply  with  directions  of  an  engineer  to  perform  work 
not  within  his  original  or  a  supplemental  agreement.  If  he 
obeys  the  engineer  in  such  a  case,  his  act  is  voluntary  and  does 
not  bind  the  State  to  pay  for  it.     The  claimant  testified  that  he 
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knew  this  item  was  not  required  by  his  contrajct,  but  he  complied 
with  the  engineer's  direction  to  "  avoid  friction  "  with  the  latter. 

(c)  Did  the  contract  permit  the  engineer  to  increase  the  thick- 
ness of  the  top  course  of  the  road  from  three  to  three  and  a  half 
inches  ?  If  there  was  an  actual  in<jrease  here,  then  th«  engineer, 
as  we  have  shown,  had  no  power  to  require  it,  bcause  it  would  be 
extra  or  additional  work,  requiring  a  supplemental  agreement. 
The  plans  and  specifications  specifically  provide  for  a  top  course 
three  inches  thick.  And,  further,  the  "  information  for  bidders  " 
specifically  warned  the  contractor  that  such  work  would  not  be 
paid  for.  On  page  3,  it  reads,  "No  greater  depth  or  width  of 
stone,  gravel  or  other  kind  of  pavement  will,  however,  be  paid 
for  than  that  called  for  in  the  plans  and  specifications." 

(d)  Does  this  item  include  any  work  for  which  the  claimant 
has  not  been  paid  ?  We  find  that  the  top  course  did  not  exceed 
in  thickness  the  contract  requirements,  as  a  matter  of  fact.  The 
bottom  course  was  necessarily  uneven  and  irregular.  If  the  top 
course  were  of  uniform  thickness,  the  completed  road  surface 
would  be  uneven.  The  contract  requires  a  top  course  three  inches 
thick.  That  means  a  minimum  thickness  of  three  inches.  The 
evidence  is  all  to  the  effect  that  to  secure  a  minimum  thickness 
of  three  inches  the  top  course  must  be  necessarily  of  varying 
thickness.  Mr.  Rapalje,  one  of  claimant's  experts,  testified  that 
it  was  exceedingly  difficult  to  secure  a  uniform  thickness  of 
three  inches,  and  the  State's  witnesses  asserted  that  it  was  usual 
to  apply  a  top  course  of  an  average  thickness  of  three  and  a  half 
inches  to  secure  a  minimum  thickness  of  three  inches.  We  find 
that  a  thickness  of  three  and  a  half  inches  Avas  no  more  than  a 
reasonable  and  practical  compliance  with  the  provisions  for  a 
thickness  of  three  inches. 

Item  (2) 

The  evidence  discloses  no  justification  for  the  engineer  requir- 
ing a  width  of  sixteen  and  four-tenths  feet.  There  may  have 
been  some  adequate  reason  for  it,  but  the  evidence  permits  only 
the  inference  that  it  was  arbitrary.  However,  all  of  our  discus- 
sion, except  the  last  paragraph,  under  Item  (1),  is  determinative 
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of  this  item,  and  preveiuts  recovery.    The  contractor  should  have 
refused  compliance. 

Item  (3) 

The  specifications,  page  8,  4A,  provide  "the  fluxed  natural 
asphalt  shall  be  composed  of  at  least  65  per  cent  of  a  refined, 
natural,  solid  asphalt,"  etc.  The  claimant  purchased,  for  this  pur- 
pose, from  the  Wamer-Quinlan  Company,  asphalt  at  ten  cents 
per  gallon.  The  engineer  prevented  its  use,  on  the  ground  that  it 
did  not  comply  with  the  foregoing  requirement  for  a  natural 
solid  asphalt.  The  claimant  was  obliged  to  pay  ten  and  six-tenths 
cents  per  gallon,  for  the  asphalt  used,  which  ho  purchased  from 
the  Barber  Asphalt  Company.  He  claims  that  the  Warner- 
Quinlan  product  complied  with  the  contract,  and  claims  com- 
pensation for  the  damage  caused  by  the  refusal  to  permit  its  use. 

An  employee  of  the  latter  company  testified  that  the  bitumi- 
nous material  A,  manufactured  by  the  two  companies,  were, 
in  their  completed  state,  identical.  The  Wamer-Quinlan  material 
is  achieved  by  refinement,  eliminating  the  volatile  oils,  and  leaving 
the  bituminous  material  A  as  the  residuum.  The  Barber  product 
is  obtained  by  the  addition  of  volatile  oils  to  solid,  natural  asphalt 
obtained  at  Bennudez.  As  finally  prepared,  each  is  the  equiva- 
lent of  the  other.  But  at  no  time,  and  under  no  conditions, 
does  a  natural  solid  asphalt  enter  into  the  Warner-Quinlan  pro- 
duct. The  Barber  product,  on  the  other  hand,  is  composed^  in 
part,  of  such  asi)halt.  The  purpose  and  good  faith  of  this  pro- 
vision in  the  specifications  is  not  our  concern.  Xo  illegality  in 
its  insertion  has  been  established.  The  responsible  State  officials, 
for  reasons  which  we  assume  to  be  proper,  specified  a  material 
composed  of  natural,  solid  asphalt,  and  the  claimant  agreed  to 
furnish  it.  The  Warner-Quinlan  product  was  not  such  material. 
The  Barber  asphalt  was.  The  State  required  him  to  do  what  he 
had  agreed,  and  nothing  more.  There  was  no  breach  of  the  con- 
tract, and,  in  its  al)sence,  there  can  be  no  recoveiy.  Had  the  work 
been  completed  with  the  Warner-Quinlan  asphalt,  the  claimant 
would  not  be  entitled  to  payment  for  it,  in  the  absence  of  waiver 
by  the  State.     That  product  would  not  be  an  exact  performance 
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of  his  contract.  The  law  requires  exact  performance  as  a  condi- 
tion precedent  to  recovery.  It  is  no  answer  that  the  material  sup- 
plied is  equivalent  or  superior  to  that  provided  in  the  contract. 
The  defendant  has  the  absolute  right  to  the  thing  specified,  and 
need  not  pay  for  something  which  the  claimant,  his  experts  or  the 
court  may  conclude  is  equally  valuable  and  useful.  Ward  v. 
Kilpatrick,  85  N.  Y.  413 ;  Spence  v.  Ham,  163  id.  220 ;  People 
V.  Tompkins,  186  id.  413;  Schultze  v.  Goodstein,  180  id.  248; 
Easthampton  L.  &  C.  Co.  v.  Worthington,  186  id.  407. 

The  only  exception  to  this  rule  arises  from  the  application  of 
the  principle  of  "  substantial  performance."  This  principle  is  of 
recent  growth,  and  has  been  evolved  by  our  courts  to  mitigate  the 
rigors  of  the  rule  above  stated.  It  is  limited  in  its  application, 
and  is  w^U  defined.  A  party  may  recover  for  the  performance 
of  a  contract  not  only  when  he  is  able  to  show  exact  performance 
but  substantial  performance  will  suffice.  In  defining  substantial 
performance,  the  Court  of  Appeals  has  said :  "  It  is  now  the  rule, 
that  where  a  builder  has  in  good  faith  intended  to  comply  with 
the  contract,  and  has  substantially  complied  with  it,  although 
there  may  be  slight  defects  caused  by  inadvertence  or  uninten- 
tional  omissions,  he  may  recover  the  contract  price,  less  the 
damage  on  account  of  such  defects."  Woodward  v.  Fuller,  80 
IsT.  Y.  312,  315.  Again,  the  court  has  said :  "  It  is  a  general  rule  of 
law  that  a  party  must  perform  his  contract  before  he  can  claim 
the  consideration  due  him  upon  performance ;  but  the  performance 
need  not  in  all  cases  be  literal  and  exact.  It  is  sufficient  if  the 
party  bound  to  perform,  acting  in  good  faith,  and  intending  and 
attempting  to  perform  his  contract,  does  so  substantially,  and 
then  he  may  recover  for  his  work,  notwithstanding  slight  or  trivial 
defects  in  performance,  for  vjhich  compensation  mcuy  be  made  by 
an  allowance  to  the  other  party."  Xolan  v.  Whitney,  88  N.  Y. 
648,  649.  The  italics  in  the  foregoing  quotations  are  ours.  This 
principle  has  been  defined  and  limited  as  above  in  many  other 
decisions.  Spence  v.  Ham,  supra;  People  v.  Tompkins,  supra; 
Schultze  V.  Goodstein,  supra ;  Easthampton  L.  &  C.  Co.  v.  Worth- 
ington, supra;  ISTorton  v.  United  States  Wood  Preserving  Co.,  89 
App.  I>iv.  237;  Smith  v.  Ruggiero,  52  id.  382;  Hall  v.  Long,  34 
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Misc.  Rep.  1.  So  we  find  that  the  claimanit  could  not  recover, 
were  he  in  this  court  claiming  perfornuance  of  the  contract,  under 
these  circumstances,  because  he  could  not  show  exact  performance, 
and  the  facts  negative  any  contention  of  substantial  performance. 
It  is  a  fundamental  essential  to  recovery  for  substantial  perform- 
ance, that  the  failure  to  perform  exactly  was  inadvertent  and 
unintentional.  Here,  it  would  have  been  wilful  and  deliberate,  and 
after  protest  by  the  State.  Furthermore,  where  a  recovery  is 
had  for  substantial  performance,  the  claimant  cannot  recover  the 
contract  price,  but  only  the  comtract  price  less  the  amount  which 
it  would  cost  the  adverse  party  to  secure  or  complete  exact  per- 
formance. A  party  can  never  profit  by  his  failure  to  perform 
exactly.  On  the  contrary,  he  must  compensate  the  adverse  party 
for  his  failure.  The  foregoing  is  true  where  the  claimant  is  con- 
tending for  compensation  after  allied  performance.  The  princi- 
ple of  substantial  performance  has  no  application  whatever  in 
advance  of  any  performance  at  all.  That  is,  the  claimant  cannot 
assert  a  positive  right  to  omit  exact  performance,  and  to  make 
substantial  performance  in  advance  of  doing  the  work ;  much  less 
can  he  predicate  a  demand  for  damages,  on  a  refusal  by  the  State, 
at  that  time,  to  accept  a  substituted  perform«ance  in  lieu  of  exact 
compliance  with  the  contract  provisions.    See  cases  cited  supra. 

Item  (4) 

Our  disposition  of  item  (3)  is  decisive  here.  The  claimant 
contends  that  the  delay  was  due  to  the  State's  refusal  to  permit 
him  to  use  the  Wamer-Quinlan  asphalt.  We  have  found  that 
the  State's  refusal  was  justified.  The  delay  was  the  fault  of  the 
contractor.  The  major  part  of  it  was  caused  by  his  futile  efforts 
to  induce  the  State  to  recede  from  its  position.  This  conduct 
was  voluntary  on  his  part.  Furthermore,  he  admitted  that  he 
could  have  obviated  all  the  loss  by  proceeding  with  the  laying 
of  the  top  course  during  this  period,  but  he  did  not  do  it,  because 
he  feared  people  would  invade  and  travel  on  the  road  and  injure 
it.  He  was  obliged  to  take  all  reasonable  means  to  minimize  or 
obviate  bis  damage.     His  reason  for  doing  it  is  inadequate  in 


90  New  York  State  Court  of  Claims 

Stanton  t?.  State  of  New  York 

view  of  the  fact  that,  pursuant  to  the  statute  (Highway  Law, 
§  77),  the  county  engineer  had  closed  the  highway  to  traffic,  and 
any  one  using  it  was  guilty  of  a  misdemieanor,  and  that  it  was 
claimant's  duty  under  the  contract,  to  prevent  such  intrusion  and 
to  protect  his  work.  The  contract  provides,  paragraph  5,  page 
5,  that  "  all  work  shall  be  at  the  contractor's  risk  until  it  has 
been  finally  accepted." 

Item  (5) 

The  "  information  for  bidders,"  page  5,  paragraph  1,  states 
that  the  contractor  will  be  required  to  lay  the  specified  wearing 
surface  "  on  a  sub-base  bottom  course  of  approved  stone/'  Para- 
graph 1,  page  2,  4A  of  the  specifications  provides,  "All  stone  to 
be  approved  by  the  chief  engineer  before  being  used."  Para- 
graph 1,  page  3,  4A  of  the  specifications  provides  that  the  bottom 
course  shall  be  "  of  stone  satisfactory  to  the  commissioner  of 
highways." 

Certain  shale  rock  had  been  used  for  sub-base  bottom  course 
in  two  other  roads  in  this  vicinitv,  of  which  the  contractor  had 
knowledge.  He  did  not  obtain  the  approval  of  this  shale,  for 
use  in  connection  with  this  contract,  either  before  he  bid  or 
executed  the  contract,  or  at  any  other  time.  There  is  no  evi- 
dence that  this  shale  ever  was  "  approved,"  or  "  satisfac- 
tory," to  the  engineer,  or  to  the  commission,  in  connection  with 
this  work.  The  claimant  merely  assumed  that,  because  it  had 
been  used  on  eome  other  State  or  county  roads,  it  could  be  used 
here,  and  made  his  bid  upon  that  assumption.  He  attempted  to 
prove  that  it  was  proper  material,  but  his  witnesses  admitted 
that,  although  roads  in  which  it  had  been  used  have  given,  thus 
far,  satisfactory  results,  it  is  not,  in  their  opinion,  or  in  that  of 
engineers  generally,  either  the  best  material,  or  material  as  good 
as  field  stone,  or  similar  rock.  Obviously,  the  fact  that  it  had 
been  used  elsewhere  did  not  bind  the  State  to  permit  its  use 
here;  nor  was  it  an  approval  of  the  stone  for  the  purposes  of 
this  contract.  It  was  necessary  that  the  claimant  use  r.tone  ap- 
proved by  the  commissioner,  and  the  shale  never  wns.  The  State 
had  the  right  to  require  what  the  contract  provided,  not  stone 
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which  the  claimant,  or  his  experts,  or  the  court  might  think  good 
enough,  or  equivalent  to  that  provided.  (See  cases  cited  under 
item  3.)  The  claimant  was  not  required  to  do  anything  beyond 
his  contract  obligation  —  that  is,  use  stone  approved  by  the  proper 
officer.  Unfortunately  for  himself^  he  assumed  that  approval 
would  be  given  to  the  shale,  but  the  risk  of  such  assumption  was 
his.  There  was  nothing  harsh  in  the  action  of  the  department. 
The  claimant  could  have  protected  himself  by  securing  approval 
of  stone  for  this  purpose  before  he  bid,  and,  if  unable  to  do  so, 
by  making  his  bid  in  such  amount  as  would  secure  him  against 
the  contingencies  involved. 

But  even  had  the  shale  been  approved  the  commissioner  had 
the  right  to  discontinue  its  use  and  require  other  stone,  and  the 
claimant  would  have  no  right  to  additional  compensation  because 
of  such  action.  Paragraph  1,  page  2,  4:A  of  the  specifications, 
provides:  "If  after  trial  it  is  found  that  partially  developed 
quarries,  ledges,  or  other  sources  of  supply  do  not  furnish  a  uni- 
form product,  or  if  for  any  reason,  the  product  from  any  source, 
at  any  time,  proves  to  be  unsatisfactory  to  the  chief  engineer,  he 
may  decline  to  continue  its  use  and  may  require  the  development 
of  other  quarries,  or  the  commission  may  require  the  contractor 
to  furnish  other  sources  of  supply  and  the  contractor  will  have 
no  claim  for  increased  payment  on  account  of  such  requirement." 
This  provision  of  the  specifications  must  be  presumed  to  have 
been  in  the  contemplation  of  the  claimant,  when  he  made  his  bid 
and  fixed  the  amount  of  it  —  and  he  assumed  the  burden  which 
such  action  by  the  commissioner  might  impose.  The  evidence 
discloses  no  misrepresentation  on  the  part  of  the  State,  or  any 
of  its  officers.  If  the  claimant  has  suffered  loss  in  connection 
with  this  item,  it  was  due  to  his  error  in  judgment. 

This  reasoning  disposes  of  this  entire  item,  for  if  the  action 
of  the  State,  in  rejecting  the  shale  and  requiring  the  use  of  other 
stone  for  the  sub-base  bottom,  was  proper,  there  can  be  no  recovery 
for  that  change,  nor  for  the  additional  cost  which  accrued  to  the 
claimant,  in  connection  with  the  top  course  stone  as  well. 
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Item  6. 

There  is  no  legal  authority  for  the  allowance,  by  this  court,  of 
the  costs  of  printing  claims.  The  claim,  therefore,  must  be 
dismissed. 

Ackerson,  P.  J.,  concurs. 

Claim  dismissed.* 


The    Atlanta    Construction    Company,    Claimant,    v.    The 

State  of  New  York 

No.  14962 

(State  of  New  York,  Court  of  Claims,  April,  1918) 

Contracts  —  language  of  —  duty  of  State  when  entering  into  contract  with  its 
citizens  —  highways  —  damagefl^ — mistake. 

Written  upon  the  plans  or  maps  expressly  made  a  part  of  a  contract 
between  claimant  and  the  State  for  the  building  of  a  county  highway 
was  a  clause  that  the  stone  for  a  particular  item  of  the  contract  relating 
to  a  certain  number  of  cubic  yards  of  stone  for  the  sub-bottom  course 
should  be  local  material,  the  source  of  supply  being  one-half  of  a  mile 
north  of  a  certain  point  of  the  road  to  be  improved.  The  claimant,  when 
making  its  bid,  considering  'that  said  clause  was  not  only  a  statement 
of  fact  but  a  direction  and  command  from  the  <State  to  take  the  stone 
from  the  place  indicated,  figured  the  cost  of  hauling  the  stone  from  that 
place  to  the  road. 

The  claimant,  however,  did  not  rely  upon  this  positive  and  unqualified 
statement  of  the  State,  but  investigated  for  itself  and  was  told  by  one  in 
possession  of  the  stone  that  it  could  have  the  stone  at  the  going  price; 
but  thereafter  when  it  came  to  build  the  road  it  could  not  get  the  stone 
because  the  one  in  possession  had  simply  a  life  estate  in  the  premises. 
The  claimant  was  put  to  extra  expense  in  securing  the  stone  elsewhere, 
which  extra  exx)ense  it  seeks  to  recover  from  the  State.  The  contract 
contained  the  following  provision  which  the  State  contended  was  a 
defence  to  the  claim,  namely :  "  The  Contractor  further  agrees  that  he 
is  fully  informed  regarding  all  of  the  conditions  affecting  the  work  to  be 
done  and  labor  and  materials  to  be  furnished  for  the  completion  of  this 


*  Judgment  unanimously  affirmed  with  costs  in  187  App.  Div.  963.     No 
opinion. 
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contract;  and  that  his  information  was  secured  by  personal  investigation 
and  research  and  not  from  the  estimates  of  the  State  Commission  of 
Highways ;  and  that  he  will  make  no  claim  against  the  State  by  reason  of 
estimates,  tests  or  representations  of  any  officer  or  agent  of  the  State." 

The  Court  found  as  a  fact  that  the  statement  on  the  plans  and  maps 
as  to  the  local  material  and  its  source  of  supply  actually  misled  the 
claimant.  Furthermore,  the  claimant  made  an  investigation^  but  such 
investigation  confirmed  the  statement  made  by  the  State.  It  was  there* 
fore  a  mutual  mistake  of  the  State  and  the  claimant,  but  one  into  which 
the  claimant  was  led  by  the  order  and  direction  of  the  State.  The  State 
under  such  circumstances  cannot  be  permitted  to  evade  the  responsibility 
for  its  own  mistakes  in  compelling  a  contractor  to  make  a  bid  based  upon 
the  cost  of  delivering  material  which  could  not  be  obtained. 

It  seems  that  in  its  positive  assertion  as  to  the  source  of  supply  of  the 
local  material,  the  State  made  a  representation  upon  which  the  claimant 
had  a  right  to  rely  even  without  an  investigation  to  prove  its  falsity. 

It  is  the  duty  of  the  State  in  entering  into  contracts  with  its  citizens 
to  set  a  standard  which  for  fairness,  justice,  equity,  honesty  and  plain 
frank  statement  of  its  purpose,  without  subterfuge  or  circumlocution, 
shall  be  beyond  all  criticism  as  being  in  any  way  possible  of  deception. 

Claim  for  damages  arising  out  of  the  building  of  a  county  high- 
way known  as  Dresden-Penn  Yan  county  highway  No.  1205. 

Herbert  A.  Heminway,  for  claimant 

Merton  E.  Lewis,  Attorney-General,  by  Henry  P.  Nevins, 
Deputy  Attomey-Oeneral,  for  State. 

AcKEESON,  P.  J. —  This  is  a  claim  against  the  State  of  New 
York  for  $3,951.99,  filed  by  the  Atlanta  Construction  Company 
August  19,  1914.  This  company  made  a  contract  with  the  State 
of  New  York  for  the  building  of  a  county  highway  known  as  the 
Dresden-Penn  Yan  county  highway  No.  1205.  The  work  was 
completed  by  the  claimant  and  the  claimant  has  been  paid  in  full 
for  said  work,  except  that  it  insists  that  it  is  entitled  to  the  sum 
above  mentioned. 

Item  No.  40  in  said  contract  relates  to  7,380  cubic  yards  of 
stone  for  the  sub-bottom  course.  Written  on  the  plans  or  maps 
which  were  expressly  made  a  part  of  the  contract  is  the  following: 
"  The  stone  for  item  40  shall  be  local  material.  The  source  of 
supply  being  one-half  mile  north  of  station  88  plus  00  and  133 
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plus  00,  on  the  road  to  be  improved."  The  contractor  when  it 
made  up  its  bid  considered  this  clause  a  positive  statement  of  fact 
by  the  State  upon  which  it  absolutely  relied,  and  also  further 
considered  it  as  a  direction  and  command  from  the  State  that  the 
stone  should  be  taken  from  the  place  there  indicated.  In  making 
up  its  bid,  it  therefore  figured  the  cost  of  hauling  the  stone  from 
that  place  to  the  road.  When  it  came  to  build  the  road  it  could 
not  obtain  the  stone  from  that  place  and  had  to  draw  the  stone 
a  considerable  distance  farther  than  it  figured  on  when  making 
up  its  bid,  to  its  extra  cost  and  damage  in  the  said  sum  of 
$3,951.99. 

This  provision  above  quoted  in  reference  to  item  40  being  a 
part  of  the  construction  plan  and  the  construction  plan  being  a 
part  of  the  contract,  we  believe  that  this  became  a  part  of  the 
contract  itself,  and  not  merely  information  for  bidders,  nor  an 
estimate  or  opinion  or  representation  leading  up  to  the  making 
of  the  contract.  We  are  fully  aware  that  these  contracts  are  so 
drawn  as  to  excuse  the  State  from  almost  any  statement  or  repre- 
sentation which  it  may  make  in  reference  to  matters  similar  to 
the  one  here  involved,*  but  we  believe  that  there  should  be  a 
limit  placed  on  this  method  of  leading  a  contractor  astray  to  his 
damage  and  loss.  There  is  no  reason  why  the  English  language, 
when  used  by  oflScials  of  the  State,  should  not  have  the  same  mean- 
ing and  significance  which  is  attached  to  it  when  used  in  con- 
tracts between  individuals.  There  was  no  ambiguity  in  any  way 
about  this  statement.  It  was  positive,  direct  and  peremptory. 
The  contractor  might  well  be  excused  from  relying  upon  it  as  it 
did,  if  an  excuse  were  necessary.  It  was  an  unqualified  state- 
ment that  the  contractor  must  use  certain  material  from  a  certain 
place  in  the  construction  of  the  road.  In  this  case  the  contractor 
did  not  rely  upon  this  positive  and  unqualified  statement  of  the 

*  The  contract  contains  the  foUowing  provision:  "The  Contractor  further 
agrees  that  he  is  fully  informed  regarding  all  of  the  conditions  affecting  the 
work  to  be  done  and  labor  and  materials  to  be  furnished  for  the  completion  of 
this  contract,  and  that  his  information  was  secured  by  personal  investigation 
and  research  and  not  from  the  estimates  of  the  State  Commission  of  High- 
ways ;  and  that  he  will  make  no  claim  against  the  State  by  reason  of  estimates, 
tests  or  representations  of  any  officer  or  agent  of  the  State." 
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State  which  we  think  it  had  a  right  to  do,  but  it  went  further 
and  investigated  for  itself  and  was  told  by  the  one  in  possession 
of  the  stone  that  it  could  have  it  at  the  going  price,  but  thereafter 
when  it  came  to  build  the  road  it  found  that  it  could  not  get  the 
stone  because  the  one  in  possession  thereof  had  simply  a  life  estate 
in  the  premises,  so  that  here  it  seems  to  us  the  State  is  defeated 
even  on  its  own  contention  that  the  contractor  should  make  the 
investigation  for  itself.  It  did  so,  and  such  investigation  con- 
firmed the  statement  made  by  the  State.  It  was  therefore  a 
mutual  mistake  of  the  State  and  of  the  contractor,  but  one  into 
which  the  contractor  was  led  by  the  certain  order,  direction  and 
statement  of  the  State.  The  State  under  such  circumstances  can 
not  be  permitted  to  evade  the  responsibility  for  its  own  mistake 
in  compelling  a  contractor  to  make  a  bid  based  upon  the  cost 
of  delivering  material  which  could  not  be  obtained. 

The  State  is  called  upon,  in  contracting  with  its  citizens,  to  set 
a  standard  which  for  fairness,  justice,  equity,  honesty  and  plain, 
frank  statement  of  its  purpose,  without  subterfuge  or  circumlocu- 
tion, shall  be  beyond  all  criticism  as  being  in  any  way  possible 
of  deception.  We  find  as  a  fact  that  the  language  of  the  contract 
actually  misled  the  contractor.  The  contract  was  perfectly  sus- 
ceptible of  the  construction  the  contractor  gave  it.  It  was  de- 
ceived by  this  act  of  the  State  to  its  loss.  Justice  requires  that 
the  State  should  make  it  good.  The  same  principle  for  which 
we  are  here  contending  is  well  set  forth  in  tlie  case  of  HoUerbach 
V.  United  States,  233  XJ.  S.  165.  The  facts  in  that  case  were 
somewhat  different  from  those  in  the  case  at  bar,  but  the  general 
principle  is  the  same.  That  was  a  contract  with  similar  pro- 
visions to  the  one  here  involved,  and  yet  the  Supreme  Court  of 
the  United  States  held  that  the  government  was  bound  by  its 
positive  statement  of  fact,  notwithstanding  the  contract  required 
the  contractor  to  investigate  the  scene  of  the  contract  and  satisfy 
himself  of  the  statements  in  the  contract  from  his  own  investiga- 
tion. The  couii;  there  said:  "A  Government  contract  should  be 
interpreted  as  are  contracts  between  individuals,  with  a  view  to 
ascertaining  the  intention  of  the  parties  and  to  give  it  effect 
accordingly.     *     *     *     In  paragraph  33  the  specifications  spoke 
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with  certainty  as  to  a  part  of  the  conditiona  to  be  encountered  by 
the  claimants,"  and  that  is  what  we  are  here  contending,  that 
this  statement  of  the  State  was  a  certain  positive  statement  and 
left  no  room  upon  the  face  of  it  for  any  doubt  by  anybody  that 
conditions  did  not  exist  just  as  there  stated.  The  court  further 
said:  '^  We  think  this  positive  statement  of  the  specifications 
must  be  taken  as  true  and  binding  upon  the  Government,  and  that 
upon  it  rather  than  upon  the  claimants  must  fall  the  loss  result- 
ing from  such  mistaken  representations.  We  think  it  would  be 
going  quite  too  far  to  interpret  the  general  language  of  the  other 
paragraphs  as  requiring  independent  investigation  of  facts  which 
the  specifications  furnished  by  the  Government  as  a  basis  of  the 
contract  left  in  no  doubt.  If  the  Government  wished  to  leave  ihe 
matter  open  to  the  independent  investigation  of  the  claimants  it 
might  easily  have  omitted  the  specification  as  to  the  character 
of  the  filling  back  of  the  dam.  In  its  positive  assertion  of  the 
nature  of  this  much  of  the  work  it  made  a  representation  upon 
,  which  the  claimants  had  a  right  to  rely  without  an  investigation 
to  prove  its  falsity."  We  think  this  language  applies  with  great 
force  to  the  facts  in  this  case.  It  works  no  hardship  upon  the 
State,  but  simply  holds  the  State  to  its  word  which,  in  all  fair- 
ness, it  ought  to  be  willing  to  stand  by. 

The  language  of  Judge  Earl,  in  Danolds  v.  State  of  Xew  York, 
89  N.  Y.  44,  may  well  be  quoted  as  sustaining  our  decision  here. 
He  said :  "  The  sovereign  can  contract  and  has  very  many  occa- 
sions to  do  so;  it  can  build  canals  and  public  buildings,  and 
engage  in  public  works,  and  in  carrying  forward  its  projects  it 
makes  use  of  the  instrumentalities  which  individuals  use  for  the 
same  purposes.  It  must  be  governed  by  the  same  rules  of  common 
honesty  and  justice  which  bind  individuals.  It  is  for  its  interest 
that  its  contracts  should  be  binding  upon  all  the  parties  thereto. 
If  it  can  at  pleasure  violate  or  abandon  its  contracts,  in  the 
absence  of  any  stipulation  authorizing  it  to  do  so,  there  will  be 
such  uncertainty  and  risk  attending  all  its  contracts  that  it  will 
go  into  the  market  for  work  and  materials  at  a  great  disadvantago. 
As  was  well  said  by  Judge  Allen,  in  People  v.  Stephens  (71 
iSr.  Y.  549)  :    '  There  is  not  one  law  for  the  sovereign  and  another 
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for  the  subject;  but,  when  the  sovereign  engages  in  business  and 
the  conduct  of  business  enterprises,  and  contracts  with  indi- 
viduals, *  *  *  whenever  the  contract,  in  any  form,  comes 
before  the  courts,  the  rights  and  obligations  of  the  contracting 
parties  must  be  adjusted  upon  the  same  principles  as  if  both  con- 
tracting parties  were  private  persons.  Both  stand  upon  equality 
before  the  law,  and  the  sovereign  is  merged  in  the  dealer,,  con- 
tractor and  suitor.'  " 


Webb  and  Cunningham,  JJ.,  concur. 
Ordered  {icoordingly. 


James  Axdersox,  Claimant,  v.  The  State  of  IS^ew  York 

JSTo.  2653-A 

(State  of  New  York,  Court  of  Claims,  May,  1918) 

Contracts  —  provisioiis  of  —  breach  of  —  highways  —  damages. 

A  contract  for  the  construction  of  a  macadam  highway  provided  that 
each  of  the  two  courses  should  he  built  of  crushed  stone  known  as 
"  run  of  the  crusher."  When  the  contractor  began  the  laying  of  the 
stone  he  was  stopped  by  the  State  engineer  in  charge  of  the  work  and 
was  ordered  and  directed  not  to  use  "  run  of  the  crusher  "  stone  merely, 
but  to  grade  it  in  separate  bins  according  to  size,  and  to  place  in  the 
bottom  course  three-inch  stone,  to  be  filled  with  dustless  screenings  and 
rolled.  The  contractor,  after  calling  the  attention  of  the  engineer  to  the 
specifications  of  the  contract,  protested  against  these  and  other  direc- 
tions of  said  engineer,  which  were  given  pursuant  to  instructiona 
received  by  him  from  the  then  State  Commission  of  Highways,  and 
against  complying  with  them.  Upon  the  refusal  of-  the  engineer  to 
permit  the  work  to  be  done  except  pursuant  to  such  directions,  the 
contractor  completed  the  work  at  a  very  great  increase  of  expense  to 
him.  Upon  the  hearing  of  a  claim  for  damages  for  a  breach  of  the 
contract  due  to  the  action  of  the  State's  representatives  in  compelling 
claimant  to  grade  and  apply  the  stone  in  a  manner  not  within  the 
obligation  of  the  contract,  heldy  that  the  provision  of  chapter  30,  Laws 
of  1909,  section  130,  that  "All  contingencies  arising  during  the  prosecu- 
tion of  the  work  shall  be  provided  for  to  the  satisfaction  of  the  commis- 
sion and  as  may  be  agreed  upon  in  the  original  or  supplemental  con- 

4' 
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tract  executed  by  the  commission,"  could  not  defeat  a  recovery  for  the 
loss  inflicted  on  claimant  by  following  the  directions  of  the  engineer  in 
relation  to  the  crushed  stone. 

The  Court  held  that  the  State  misapprehended  the  nature  of  the 
claim  as  to  the  items  above  referred  to,  and  the  theory  upon  which 
it  was  predicated.  The  claimant  did  not  sue  for  compensation  for 
extra  or  additional  work  or  materials.  If  he  did,  the  statutory 
provision  quoted  above  would  be  a  bar.  On  the  contrary,  the  claim- 
ant sued  for  breach  of  the  original  contract,  due  to  the  action  of 
the  State  in  compelling  the  claimant  to  grade  and  apply  the  stone  in 
a  manner  not  within  the  obligation  of  the  contract. 

The  general  rule  is  that  where  the  State's  representative,  without 
collusion  and  against  the  contractor's  opposition,  requires  the  latter 
to  do  something  o^  covered  hy  his  contract,  and  the  question  whether 
the  thing  required  is  embraced  within  the  contract  is  fairly  debatable 
and  its  determination  surrounded  by  doubt,  the  contractor  may  comply 
with  the  demand  under  protest  and  subsequently  recover  damages,  even 
if  it  turns  out  that  he  was  right  and  that  the  thing  was  not  covered 
by  his  contract,  and,  on  the  other  hand,  if  the  thing  required  is  clearly 
beyond  the  limits  of  the  contract,  the  contractor  may  not  even  under 
protest  do  it  and  subsequently  recover  damages. 

Where  during  the  course  of  the  work  the  claimant  performed  various 
other  services  and  furnished  other  material  incident  to  the  construction 
of  the  road,  not  provided  for  or  contemplated  by  the  contract  plans  or 
specifications,  and  it  does  not  appear  that  they  were  performed  or 
furnished  over  claimant's  opposition  and  after  his  protest,  nor  that  they 
were  not  performed  or  furnished  willingly  or  by  agreement  between 
claimant  and  the  State,  there  can  be  no  recovery  therefor  on  the  theory 
of  a  breach  of  the  original  contract,  as  by  compliance  with  the  orders 
and  directions,  if  any  were  given,  claimant  had  waived  hia  rights  in 
that  connection. 

« 

Claim  for  damages  under  a  contract  for  the  improvement  of 
the  highway  known  as  the  Boonville  Town  Line-McKeever  State 
Highway,  Division  No.  3,  Highway  No.  5248,  in  the  counties  of 

Oneida  and  Herkimer. 

• 

Parsons  &  McOlung,  for  claimant. 

H.  P.  Nevins,  Deputy  Attorney-General,  for  State  of  New 
York. 

Cunxingham,  J. —  On  June  13,  1912,  the  claimant  and  the 
State  of  New  York  entered  into  a  contract  for  the  improvement 
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of  the  highway,  known  as  the  Boonville  Town  Line-McKeever 
State  Highway,  Division  No.  3,  Highway  No.  5248,  in  the 
counties  of  Oneida  and  Herkimer,  according  to  the  plans  and 
specifications  made  a  part  of  the  contract. 

The  highway  to  be  improved  was  about  eighteen  miles  in 
length,  and  the  lump  sum  price  was  $254,193.73.  There  were 
agreed  unit  prices,  also,  for  the  various  items  of  work  and  material 
involved,  as  is  usual  in  such  cases. 

The  contract  was  made  under  the  provisions  of  chapter  30  of 
the  Laws  of  1909,  and  chapter  646  of  the  Laws  of  1911,  and  the 
acts  amendatory  thereof  and  supplemental  thereto.  The  claim- 
ant completed  the  contract  and  performed  all  the  work  to  the 
satisfaction  of  the  State,  and  was  paid  the  sum  of  $248,414.60. 

The  contract,  plans  and  specifications  provided  for  the  con- 
struction of  a  two-course  macadam  highway,  each  course  to  be 
built  of  crushed  stone,  known  as  ^'  run  of  the  crudier." 

The  claimant  began  work  in  July,  1912,  and  continued  until 
about  September  1,  1912,  when  he  began  the  laying  of  stone  pur- 
suant to  the  contract.  Thereupon  he  was  halted  by  the  State 
engineers  in  charge  of  the  work,  and  was  ordered  and  directed 
not  to  use  "  run  of  the  crusher ''  stone  merely,  but  to  grade  it  in 
separate  bins,  or  pockets,  according  to  size,  and  to  place  in  the 
bottom  course  three-inch  stone,  to  be  filled  with  dustless  screen- 
ings and  rolled.  The  provision  of  the  specifications  for  said 
course  reads:  "A  layer  of  broken  stone  consisting  of  the  run  of 
the  cnisher  from  dust  to  approximately  three  inch  stone."  He  also 
was  ordered  to  construct  the  top  course  of  two-inch  stone  and  one- 
inch  stone,  only.  The  specification  for  said  course  reads :  "  The 
run  of  the  crusher  from  screenings  to  and  including  two  inch 
stone."  He  further  was  ordered  to  place  upon  the  top  of  the  two 
courses  so  constructed  a  coat  of  bituminous  asphalt,  upon  which 
should  be  placed  one-inch  stone,  and  upon  the  top  of  the  one-inch 
stone  should  be  placed  a  second  coat  of  asphalt,  upon  which  should 
be  spread  a  wearing  course  of  dustless  screenings.  All  these  direc- 
tions of  the  engineer  were  given  pursuant  to  instructions  received 
by  the  latter  from  the  then  State  Commission  of  Highways. 

The  claimant  called  the  attention  of  the  engineer  to  the  pro- 
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visions  of  the  specifications,  and  protested  against  these  directions 
and  against  complying  with  them.  The  engineer  replied,  in 
substance:  "  This  is  the  way  we  have  got  to  have  it;  this  is  tlae 
way  it  must  be  done/'  and  refused  to  permit  the  work  to  be  done, 
except  pursuant  to  these  directions,  whereupon  the  claimant  com- 
plied, and  completed  the  work  as  directed. 

This  resulted  in  a  very  great  increase  in  expense  to  the  claim- 
ant. It  compelled  him  to  furnish  40,906  cubic  yards  additional 
of  stone,  of  the  value  of  one  dollar  and  seventy  cents  per  cubic 
yard,  which  was  the  unit  price  fixed  by  the  contract  for  crushed 
stone. 

During  the  course  of  the  work  the  claimant  performed  various 
other  serv'ices,  and  furnished  certain  other  materials,  incident  to 
the  construction  of  the  road,  not  provided  for,  or  contemplated, 
by  the  contract,  plans  or  specifications.  It  does  not  appear  that 
they  were  performed  or  furnished  under  any  contention  by  the 
State  that  the  contract,  plans  or  specifications  required  them,  or 
that  the  claimant  was  compelled  by  any  representative  of  the 
State  to  perform  or  furnish  them,  over  his  opposition  or  protest. 
Rather,  the  inference  from  the  testimony  is  that  these  items  in 
the  nature  of  extra  or  additional  work  were  performed  by  the 
contractor  willingly,  and  by  arrangement,  or  agreement  with  the 
State.  Certainly,  it  appears  from  the  evidence  that  these  items 
were  clearly  and  palpably  outside  of  any  provisions  of  the  con- 
tract, plans  or  specifications.  They  consisted  of  earth  and  rock 
excavation,  iron  and  steel,  sub-base  construction,  relaying  drain 
pipe,  and  pipe  railing,  and  they  aggregate  in  amount  $8,720.72. 

None  of  the  items  for  which  thii^  claim  is  made  is  comprised 
within  the  terms  of  the  original,  or  of  a  supplemental,  contract 
executed  by  the  commission.  The  State  contests  the  claim  on 
this  ground,  and  in  substantiation  of  its  defense  calls  our  atten- 
tion to  chapter  30,  Laws  of  1900.  section  130,  which  provides, 
"  State  and  county  highways  shall  be  constnicted  or  improved  by 
contract.  Upon  the  completion  nnd  final  adoption  or  npproval,  as 
provided  by  law,  of  the  plnns,  specifications  and  estimate  for  the 
construction  or  improvement  of  a  State  or  county  highway,  con- 
tracts therefor  shall  be  exrculf^d  as  provided  borein.     *    *    *     9. 
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Contingencies.  All  contingencies  arising  during  the  prosecntion 
of  the  work  shall  be  provided  for  to  the  satisfaction  of  the  com- 
mission and  as  may  be  agreed  upon  in  the  original  or  by  a  sup- 
plemental contract  executed  by  the  commission." 

This  provision  will  not  defeat  recovery  by  the  claimant  for  the 
loss  inflicted  upon  him  by  the  directions  of  the  engineer,  in  rela- 
tion to  the  crushed  stone,  and  the  claimant's  compliance  with  them. 
The  State  misapprehends  the  nature  of  the  claim  in  this  respect, 
and  the  theory  upon  which  it  is  predicated.  The  claimant  does 
not  sue  for  compensation  for  extra  or  additional  work  or  materials. 
If  he  did,  w^e  agree  that  the  statute  would  bar  recovery,  in  the 
absence  of  a  provision  in  the  original,  or  in  a  supplemental  con- 
tract, executed  by  the  commission,  pursuant  to  which  the  same 
was  done,  or  furnished.  This  item  of  the  claim  is  for  damages 
for  breach  of  the  original  contract,  due  to  the  action  of  the  State's 
representatives  in  compelling  the  claimant  to  grade  and  apply  the 
stone  in  a  manner  not  within  the  obligation  of  the  contract.  This 
action  bv  the  State  was  conceded  on  the  trial. 

In  the  case  of  Gearty  v.  Mayor,  171  X.  Y.  61,  a  contractor 
was  ordered  by  the  city's  engineer  to  take  up  and  relay  pavement, 
alleged  to  have  been  improperly  constructed  under  the  specifi- 
cations. The  contractor  objected  vigorously,  but  complied  with 
the  order,  at  substantial  expense  to  himself.  The  complaint  alleged 
these  facts,  among  other  things,  and  further,  that  the  action  of 
the  engineer  was  unlawful  and  in  breach  of  the  contract.  The 
complaint  was  dismissed  at  the  close  of  the  claimant's  case.  The 
Court  of  Appeals  reversed  the  judgment  and  ordered  a  new 
trial,  saying  in  its  opinion :  "  It  is  very  dear  that  the  plaintiff 
could  have  stopped  work  as  ordered  by  the  engineer  of  construc- 
tion and  stood  upon  his  contention  that  the  work  had  been  prop- 
erly done,  brought  his  action  to  recover  for  labor  and  materials 
performed  and  furnished  under  the  contract  and  claimed  hie 
prospective  profits.  (Smith  v.  Wetmore,  167  'N,  Y.  234;  Eoehm 
V.  Horst,  178  U.  S.  1.) 

"  The  important  question  is  whether  a  second  remedy  is  open  to 
the  contractor,  such  as  is  invoked  in  this  case.  The  plaintiff  did 
not  choose  to  put  himself  in  the  attitude  of  refusing  to  obey  the 
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directions  of  the  eommissioners,  thereby  assuming  the  position 
of  a  defaulter  under  a  contract  with  the  city,  but  preferred  to 
perform  it  as  best  he  could,  accepting  under  the  final  certificate 
such  amount  as  the  city  admitted  to  be  due  him,  subject  to 
reservation  of  his  rights  under  oral  protests  and  the  written 
release  under  seal,  to  which  reference  has  already  been  made.  *  *  * 

"  It  is  insisted  on  behalf  of  the  city  that  the  plaintiff,  by  obey- 
ing the  orders  of  the  engineer  of  construction,  requiring  him  to 
take  up  and  relay  the  alleged  improper  work,  without  making 
any  claim  for  extra  compensation  at  the  time  the  changes  were 
ordered  or  made  or  without  making  a  new  contract,  has  waived 
any  claim,  if  he  was  entitled  to  any,  to  extra  compensation. 

"This  proposition  assumes,  erroneously,  that  the  plaintiff  is 
seeking  to  recover  extra  compensation  under  the  contract.  This 
action  is  to  recover  damages  for  breach  of  the  contract.  It  is 
true  that  the  plaintiff  made  no  claim  for  extra  compensation  as 
he  contemplated  the  b^st  performance  of  the  contract  within  his 
power  and  then  an  action  for  damages.  The  facts  already  stated 
do  not  sustain  the  contention  that  the  plaintiff  has  waived  the 
claim  that  he  now  makes. 

"As  we  have  seen,  by  oral  protests  and  by  the  written  release, 
the  plaintiff  carefully  reserved  his  rights.'' 

In  the  Gearty  case,  the  question  involved  was  one  of  waiver, 
but  the  reasoning  and  the  conclusion  are  applicable  equally  here. 
The  court  held  that  the  action  was  for  breach  of  contract,  and 
that  there  was  no  waiver,  but  that  the  plaintiff  was  entitled  to 
elect  his  remedy,  and  had  done  so. 

It  is  clear  from  the  phraseology  of  the  claim,  and  the  attitude 
and  evidence  of  the  claimant  at  the  trial,  that  this  claim,  like- 
wise, is  for  breach  of  the  original  contract,  and  is  identical  in 
nature  with  that  in  Gearty  v.  City  of  Xew  York.  If  it  is  for 
breach  of  original  contract,  then,  of  course,  no  supplemental  con- 
tract is  necessary,  because  the  original  contract,  executed  by  the 
commission,  is  the  basis  of  the  claim. 

The  Gearty  case  is  the  leading  case  in  our  State,  on  this  sub- 
ject. It  grew  out  of  the  determination  of  the  courts  to  obviate 
the  palpable  injustice  of  requiring  a  contractor  to  decide,  at  his 
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peril,  every  close  and  debatable  contention  over  the  construction 
of  his  contract,  or  the  plans  and  specifications  accompanying  it. 
Were  it  not  for  this  attitude  of  the  courts,  the  contractor,  in 
every  instance,  would  be  obliged  to  submit  to  the  construction 
of  the  contract  insisted  upon  by  the  engineer,  to  his  loss,  and, 
by  compliance,  waive  all  his  rights  in  that  connection,  or,  other- 
wise, refuse  compliance,  and  face  liability  as  a  defaulter  under 
the  contract,  if  his  own  construction  of  its  requirements  finally 
proved  erroneous.  The  principle  enunciated  in  the  Gearty  case 
has  been  modified  and  more  clearly  stated  and  applied  in  sub- 
sequent decisions,  particularly  in  the  case  of  Borough  Const.  Co. 
v.  City  of  New  York,  200  K  Y.  149,  in  which  the  court  delineated 
the  rule,  as  we  now  may  regard  it  to  be  established,  as  follows: 
"  These  considerations  seem  to  suggest  the  general  rule  that  where 
the  municipal  representative,  without  collusion  and  against  the 
contractor's  opposition,  requires  the  latter  to  do  something  as 
covered  by  his  contract,  and  the  question  whether  the  thing 
required  is  embraced  within  the  contract  is  fairly  debatable  and 
its  determination  surrounded  by  doubt,  the  contractor  may  comply 
with  the  demand  under  protest  and  subsequently  recover  damages 
even  if  it  tums  out  that  he  was  right  and  that  the  thing  was  not 
covered  by  his  contract,  and,  on  the  other  hand,  if  the  thing 
required  is  clearly  beyond  the  limits  of  the  contract,  the  contractor 
may  not  even  under  protest  do  it  and  subsequently  recover  damages. 
While  this  rule  is  only  a  general  one  and  may  not  be  determinative 
of  every  conceivable  case,  it  seems  to  furnish  a  test  by  which  to 
decide  phases  of  the  question  which  will  ordinarily  present  them- 
selves, and  it  may  both  be  illustrated  by  and  applied  to  the  facts 
established  in  this  case." 

The  principle  which  we  have  in  mind  has  been  applied  in  many 
other  cases,  to  a  few  of  which  reference  may  be  made.  Dwj'er 
v.  City  of  New  York,  77  App.  Div.  224,  230 ;  Beckwith  v.  City 
of  New  York,  148  id.  658;  Ryan  v.  City  of  New  York,  159  id. 
105. 

We  conclude  that  the  items  of  the  claim,  in  reference  to  the 
stone,  in  the  sum  of  $69,540.20',  fall  within  the  limitations  of  the 
principle,  as  defined  in  the  case  of  Borough  Const.  Co.  v.  City 
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of  New  York,  supra.  The  orders  and  directionfi  as  to  the  stone 
were  not  a  proper  application  of  the  specifications,  and  were  not 
imposed  on  the  claimant  properly,  by  the  provisions  of  his  con- 
tract. How  "  run  of  the  the  crusher  "  stone  should  be  applied, 
under  these  specifications,  and  under  the  evidence  in  this  case, 
was  fairly  debatable,  and  surrounded  by  doubt,  although  we 
find  the  claimant's  construction  of  the  contract  to  have  been 
correct.  He  protested  vigorously  against  the  directions  of  the 
State,  and  complied  reluctantly.  The  State,  by  the  orders  of  its 
engineer,  at  the  behest  of  the  Highway  Commission,  broke  the 
original  contract  with  the  claimant,  and  this  action  is  for  dam- 
ages for  that  breach.  He  did  not  waive  his  rights  in  the  premises, 
by  compliance  with  the  demands  made  upon  him,  and  is  entitled 
to  recover  in  this  court  his  damages,  which,  under  the  authorities 
to  which  we  have  referred,  are  measured  by  the  value  of  the 
additional  work  and  material.  It  was  fixed  by  the  contract  at 
$1.70  per  cubic  yard  of  stone.  He  is  entitled  to  recover  therefor 
the  sum  of  $69,540.20,  without  interest,  the  amount  of  this  item, 
in  quantity  and  value,  being  unliquidated  and  undetermined, 
until  the  trial. 

The  forgoing  discussion  demonstrates  that  the  various  other 
items  of  this  claim,  aggregating  the  sum  of  $8,720.72,  do  not 
constitute  any  basis  for  recovery.  If  we  consider  them  as  extra 
work  or  materials  for  which  recovery  is  sought  as  such  then  it  is 
barred  by  the  provision  of  the  Highway  Law^,  to  which  we  have 
referred,  because  none  of  these  items  was  provided  for,  or  agreed 
upon,  in  the  original,  or  in  any  supplemental,  contract  executed 
by  the  commission.  If  the  claimants  theory  as  to  these  items 
is  the  same  as  to  the  stone  item,  for  which  we  have  decreed 
recover}'',  and  we  believe  it  to  be,  then  he  has  waived  his  rights,  in 
this  connection,  by  compliance  with  the  orders  and  directions, 
if  any  were  given  to  him  in  that  respect.  In  other  words,  these 
items  do  not  come  within  the  principle  defined  in  the  Borough 
Construction  Company  ca.^e,  supra.  It  does  not  appear  that  they 
were  performed,  or  furnished,  over  the  claimant's  opposition,  and 
after  his  protest.  On  the  contrary,  it  does  not  appear  that  they 
were  not  performed  or  furnished,  willingly,   or  by  agreement 
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between  the  claimant  and  the  State.  Certainly,  it  is  not  evident 
that  they  were  performed  or  furnished  under  any  debatable  or 
doubtful  provisions  of  the  contract,  concerning  which  the  parties 
differed.    For  these  items,  it  is  obvious  there  can  be  no  recovery. 

The  foregoing  discussion  relates  to  the  legal  principles  involved 
in  this  claim.  In  morals  and  common  honesty,  there  can  be  no 
doubt  whatever  of  the  absolute  right  of  the  claimant  to  recovery 
for  evciy  item  of  his  claim.  The  State  was  in  the  position,  at  the 
trial,  of  admitting  this  and  of  apologizing  for  the  '*  wrong " 
which  it  was  seeking  to  impose  on  the  claimant.  It  was  frankly 
admitted  that  the  claimant  had  performed  or  furnished  all  of 
the  items,  for  which  he  claims,  pursuant  to  the  demands  of  the 
State,  and  that  his  claim  was  reasonable  and  honest  in  quantity 
and  amount.  It  seems,  however,  that  between  the  time  when  the 
demands  were  made  upon  and  complied  with  by  the  claimant, 
and  the  time  for  payment,  there  was  a  change  in  the  personnel  of 
the  highway  commission,  and  the  new  commissioner  refused  to 
assume  responsibility  for  what  had  preceded  his  regime,  to  the 
extent  of  executing  a  supplemental  agreement,  for  any  of  the 
items  of  this  claim,  or  to  take  any  of  the  necessary  steps  to  com- 
pensate the  claimant  for  the  work  and  materials,  of  which  the 
State  unquestionably  has  had  the  benefit.  The  claimant  was  told 
that  he  would  "  have  to  go  to  the  Court  of  Claims."  Scant  com- 
fort in  that  admonition,  if  the  contention  advanced  by  the  State 
on  the  arrival  of  the  claimant  in  this  forum  were  to  prevail. 
Here  he  was  met  at  the  threshold  by  the  State's  representative, 
vigorously  contesting  his  claim,  on  the  statutory  ground  to  which 
we  hav«  referred.  Fortunately,  the  law  permits  recovery  by  the 
claimant  for  the  major  portion  of  this  just  claim,  and  somewhere 
in  the  mechanism  of  the  State  there  ought  to  be  power  and  func- 
tion to  compensate  him  for  the  oth'cr  items,  for  which  we  find  it 
impossible,  because  of  this  statutory  provision,  of  which  the 
State  unblushingly  takes  advantage. 

Ackerson,  P.  J.,  concurs. 
Judgment  accordingly. 
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Jesse  F.  Paddleford  and  Fuller  P.  King,  Claimants,  v.  The 

State  of  New  York 

No.  240t)-A 

(State  of  New  York,  Court  of  Claims,  May,  1918) 

Highway  Law,  §§   2(5),  135 (8),  130(9) — construction  of  —  contracts  —  high- 
ways —  bridges. 

Where,  during  the  progress  of  the  work  done  under  a  contract  for 
the  improvement  of  a  county  highway,  a  steel  bridge  thereon  was  found 
to  be  defective  and  in  such  condition  that  it  probably  wajs  insufficient 
to  carry  the  traffic  after  the  improvement  was  made,  and,  after  an 
arrangement  had  been  made  with  the  proper  authorities  for  the  con- 
struction of  a  concrete  bridge  having  a  span  of  fifty-six  feet  to  replace 
the  defective  bridge,  claimants  were  directed  by  the  resident  engineer 
to  perform  the  work,  no  part  of  which  was  provided  for  in  the  original 
contract,  there  can  be  no  recovery  in  the  absence  of  a  supplemental 
contract  executed  by  the  State  Highway  Commission,  pursuant  to  sec- 
tion 130(9)  of  the  Highway  Law.  Not  only  did  the  Commission  omit 
to  execute  a  supplemental  contract  for  the  items  of  work  involved  in 
the  construction  of  the  bridge,  but  the  Commissioner  expressly  refused 
to  do  so,  and  signed  the  supplemental  contract  tendered  for  his  signature 
only  after  the  excision  of  these  items  therefrom. 

The  last  clause  of  subdivision  9  of  section  130  of  the  Highway  Law, 
providing  that  "  such  supplemental  contract  shall  not  be  binding  unless 
it  be  approved  by  the  commission  in  case  of  a  state  highway  and  in 
case  of  a  county  highway,  by  the  chairman  of  the  board  of  super- 
visors and  the  district  or  county  superintendent,"  does  not  mean  that 
in  case  of  county  highways  the  execution  and  approval  of  supplemental 
contracts  by  the  chairman  of  the  board  of  supervisors  and  the  district 
or  county  superintendent  is  sufficient  The  first  paragraph  of  section 
130  indicates  the  scope  of  all  the  subdivisions  of  the  section.  They 
apply  to  both  State  and  county  highways,  and  the  provision  quoted 
above,  and  upon  which  the  claimants  rely,  simply  imposes  an  additional 
requirement,  to  wit:  that  a  supplemental  contract  in  case  of  a  county 
highicay  must  also  be  approved  by  the  chairman  of  the  board  of  super- 
visors and  the  district  or  county  superintendent. 

Section  2(5)  of  the  Highway  Law  excluding  from  the  definition  of  a 
"  highway "  all  bridges  having  a  greater  span  than  five  feet,  the  con- 
struction of  the  concrete  bridge  in  question  was  beyond  the  power  and 
authority  of  the  State  Highway  Commission  to  order  or  to  obligate  the 
State  tlierefor. 
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•Section  125(8)  of  the  Highway  Law,  which  provides  that  the  division 
engineer  "may  provide  for  such  other  work  as  may  be  required  to  com- 
plete the  construction  or  improvement  in  a  proper  manner/'  confers  no 
authority  on  him  to  obligate  the  State  without  restraint  or  otherwise 
for  the  construction  of  bridges.  The  context  shows  that  this  authority 
is  confined,  as  the  statute  specifically  says,  "  in  respect  to  such  high- 
ways/' 

Claim  for  damages  under  a  contract  with  the  State  through 
th«  State  Commissioner  of  Highways  for  the  improvement  of 
county  highway  No.  705  in  the  county  of  Chenango. 

H.  C.  &  V.  D.  Stratton,  for  claimants. 

Henry  P.  Nevins,  Deputy  Attorney-General,  for  State  of  Xew 
York. 

Cunningham,  J. —  On  the  11th  day  of  June,  1912,  the  claim- 
ants made  a  contract  with  the  State,  through  the  State  Commis- 
sion of  Highways,  for  the  improvement  of  county  highway  No. 
705  in  the  county  of  Chenango.  The  claimants  began  the  con- 
stniction  of  the  road  promptly.  Later,  a  steel  bridge  on  said 
highway  was  found  to  be  defective  and  in  such  condition  that 
probably  it  was  insufficient  to  carry  the  traffic  after  the  improve- 
ment of  the  highway.  The  State's  division  engineer  directed  the 
resident  engineer  to  arrange  with  the  town  of  Sherburne  for 
the  coiistiiiction  of  a  concrete  bridge,  to  replace  the  steel  bridge, 
and  abutments,  the  town  to  build  the  top,  or  "  slab,"  and  the 
State  the  remainder,  that  is,  the  abutments,  pier  and  wing  walls. 
This  arrangement  was  made.  The  resident  engineer,  pursuant  to 
instructions  from  the  division  engineer,  prepared  the  plans  and 
specifications  for  the  work,  and  the  claimants  were  directed  by  the 
resident  engineer  to  perform  the  work  pursuant  thereto,  which 
they  did.  The  bridge  is  of  two  spans  and  is  fifty-six  feet  long 
and  twenty-two  feet  wide,  and  the  abutments  are  twenty-two  feel 
long,  eleven  feet  high,  and  an  average  of  four  and  one-half  feet 
thick.  The  pier  in  the  center  of  the  bridge  is  twenty-four  feet  long, 
eleven  feet  high  and  about  four  and  one-half  feet  thick.  The  four 
walls  are  twelve  and  one-half  feet  long  and  an  average  of  ten  feet 
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high  and  four  feet  thick.  A  supplemental  agreement  in  writing, 
which  included  among  other  matters  the  items  of  the  State's 
alleged  share  of  the  work,  was  prepared  and  executed  by  the  claim- 
ants, by  the  division  engineer,  the  county  superintendent  of  high- 
ways, and  the  chairman  of  the  county  board  of  supervisors,  but  it 
never  was  executed  by  the  State  Commissioner  of  Highways.  On 
the  contrary,  he  refused  to  execute  it,  because  these  items  of  w^ork 
were  included.  On  April  9,  1914,  he  executed  a  supplemental 
agreement  for  all  the  items  of  work  and  materials  included  in 
the  previous  agreement  submitted  to  him,  except  the  items  relat- 
ing to  the  bridge.  The  claimants  fully  performed  the  contract 
for  the  construction  of  the  highway,  final  estimate  for  the  work 
was  approved,  and  all  sums  due  the  claimants  paid,  but  pay- 
n^ent  for  the  items  of  work  involved  in  the  constniction  of  the 
bridge  was  refused.     These  items  total  the  sum  of  $1,802.57. 

The  State  contests  the  claim  on  two  grounds: 

First.  That  the  items  for  which  claim  is  made  were  not  in- 
cluded within  the  original  contract  of  June  11,  1912,  and  were 
not  provided  for  by  any  supplemental  agreement  in  w^riting, 
executed  by  the  commission,  and  therefore  constitute  no  claim 
against  the  State. 

Second.  That  the  said  items  were  unauthorized  by  law,  because 
the  bridge  was  of  a  span  exceeding  five  feet. 

This  inquiry  involves  no  doubt  concerning  the  good  faith  of 
the  claimants.  It  is  not  denied  that  the  work  was  done  properly, 
and  that  the  amounts  claimed  are  reasonable,  and  that  the  claim- 
ants  have  not  been  paid.  Naturally,  the  facts  tend  to  create  some 
sympathy  for  the  claimants,  in  their  predicament,  but  the  court 
has  no  other  recourse  than  to  determine  the  rights  of  the  parties, 
in  consonance  with  the  law  applicable  thereto. 

The  Highway  Law  reads,  "All  contingencies  arising  during 
the  prosecution  of  the  work  shall  be  provided  for  to  the  satisfac- 
tion of  the  commission  and  as  may  be  agreed  upon  in  the  original 
or  by  a  supplemental  co^itract  executed  by  the  co^nmission/' 
Laws  of  1909,  chap.  30,  §  130,  subd.  9.  There  is  a  suggestion 
in  the  brief  of  the  claimants'  counsel  that  this  work  was  done 
under  the  original  contract,  because  the  latter  contained  provisions 
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for  the  alteration  of  the  plans  and  specifications,  and  for  changes 
in  quantities  and  because  this  work  was  of  the  same  character  as 
that  covered  by  one  of  the  unit  prices  in  the  original  contract. 
There  is  no  merit  to  this  contention.  These  provisions  in  the 
original  contract  refer  to  work  fairly  within  the  purview  of  the 
latter,  although,  perhaps,  differing  in  detail,  measurements  or 
quantity  from  that  originally  contemplated.  The  original  con- 
tract, plans  and  specifications  contained  no  provision  for  the  con- 
struction of  any  bridge,  i^o  bridge  was  then  contemplated  by  the 
parties.  The  claimants'  proof  shows,  and  their  brief  says,  that 
this  work  was  done  pursuant  to  the  arrangement  made  subse- 
quent to  the  execution  of  the  contract,  to  which  we  have  referred, 
and  for  which  plans  and  specifications  were  made  long  afterward. 

The  provisions  of  the  contract,  which  are  quoted  by  the  claim- 
ants, are  contained  in  the  "  information  for  bidders,"  proposal 
and  specifications.  The  entire  contract  is  not  before  us.  Exhibit 
No.  3  has  been  referred  to  as  the  contract,  but  it  is  incomplete, 
consisting  only  of  the  information  for  bidders,  proposal  and 
specifications,  but  it  does  not  include  the  contract  itself.  We  are 
unable  to  determine  whether  there  are  any  other  provisions, 
modifying  or  defining  those  quoted  by  the  claimants.  Many  of 
the  forms  of  State  highway  contracts  in  use  contemporaneously 
with  the  one  at  issue  contain  an  express  provision,  as  follows: 
*'  It  is  further  agreed  that  any  increase  of  quantities,  or  extra 
work  performed,  or  materials  furnished,  shall  be  covered  by  a 
supplemental  contract,  as  provided  in  chapter  30,  Laws  of  1909, 
and  amendments  thereto."  We  are  not  informed  whether  this 
contract  contained  any  such  provision.  If  it  did,  it  would  merely 
confirm  the  result  at  which  we  arrive.  In  the  absence  of  proof, 
we  have  not  assumed  that  it  contained  this  clause. 

It  is  patent,  therefore,  that  the  work  for  which  claim  is  made 
was  not  provided  for  in  the  original  contract.  The  statute 
requires  that  it  shall  have  been  provided  for  by  a  supplemental 
contract,  executed  by  the  commission,  if  recovery  is  to  be  had. 
The  claimants  are  not  able  to  produce  such  a  supplemental  con- 
tract, as  authority  for  the  performance  of  the  work,  and  as  a 
basis  for  their  claim.      E'ot  only  did  the  commission  omit  to 
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execute  a  supplemental  contract  for  this  work,  but  the  commis- 
sioner expressly  refused  to  do  so,  and  signed  the  supplemental 
contract  tendered  for  his  signature,  only  after  the  excision  of  these 
items  therefrom. 

The  claimants  rely  on  the  last  clause  of  subdivision  9  of  sec- 
tion 130  of  the  Highway  Law,  which  reads  as  follows:  "  Such 
supplemental  contract  shall  not  be  binding  unless  it  be  approved 
by  the  commission  in  case  of  a  State  highway  and  in  case  of  a 
county  highway,  by  the  chairman  of  the  board  of  supervisors 
and  the  district  or  county  superintendent."  They  construe  this 
to  mean,  substantially,  that  supplemental  contracts,  when 
necessary,  require,  in  the  case  of  a  county  highway,  execution 
and  approval  by  the  chaii-man  of  the  board  of  supervisors, 
and  the  district  or  county  superintendent  only.  This  is  not  the 
meaning  of  the  statute.  The  1st  paragraph  of  section  130*  of 
the  Highway  Law  indicates  the  scope  of  all  the  subdivisions  of 
the  section.  They  apply  to  both  State  and  county  highways,  and 
the  excerpt  from  subdivision  9  of  section  130,  which  we  quoted 
first,  supra,  applies  to  both  State  and  county  highways.  There 
is  no  distinction  between  them,  in  the  requirement  that  all  work 
must  be  provided  for  in  the  original  or  by  a  supplemental  con- 
tract executed  by  the  commission.  The  last  sentence  of  the  sub- 
division, upon  which  the  claimants  rely,  imposes  an  additional 
requirement,  to  wit :  that  a  supplemental  contract  in  the  case  of 
a  county  hi-ghway  must  also  be  approved  by  the  chairman  of 
the  board  of  supervisors  and  the  district  or  county  superin- 
tendent. 

The  absence  of  a  supplemental  contract,  executed  by  the  State 
highway  commission,  as  a  basis  for  recovery,  is  fatal  to  the  claim. 
Stanton  v.  State,  ante,  p.  81. 

The  second  objection  raised  by  the  State  is  equally  conclusive 
against  the  claimant^;.  This  bridge  has  a  span  of  fifty-six  feet. 
The  statute  says,  "A  highway,  within  the  provisions  of  this 
chapter  shall  be  deemed  to  include  necessary  culverts,  sluices, 
drains,  ditches,  water\vays,  embankments,  retaining  walls  and  all 
bridges  having  a  span  of  fii'e  feet  or  lesfi/^  Laws  of  1909, 
chap.  30,  §  2,  subd.  5.     It  is  in  accord  with  an  elementary  rule 
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of  construction,  that  the  specific  mention  of  all  bridges  having 
a  span  of  five  feet  or  less  excludes  from  the  definition  of  a  "  high- 
way," all  bridges  of  greater  span.  The  statute,  therefore, 
excludes  the  bridge  involved  here  from  the  term  "highway," 
wherever  it  is  used  in  the  statute.  The  claimants  have  failed  to 
point  to  any  provision  of  law  authorizing  the  State  commission 
of  highways,  or  any  of  its  ofiicials,  to  obligate  the  State  for  the 
erection  of  bridges,  as  such,  or  for  any  work,  except  the  construo- 
tion  of  ^"  highways."  The  entire  chapter  of  the  statute  to  which 
we  have  referred  relates  solely  to  "  highways,"  as  defined  by  it. 
The  statute  confers  no  authority  for  the  construction  of  bridges. 
Not  only  is  this  so,  in  a  general  way,  but  the  statute  defines, 
specifically,  the  powers  and  authority  of  the  commission,  and 
they  do  not  include  the  authority  to  construct  bridges,  or  to 
obligate  the  State  therefor.     Laws  of  1909,  chap.  30,  §  15. 

But  the  claimants  contend  that  they  have  discovered  that  such 
statutory  authority  is  vested  in  the  division  engineer.  They 
quote  subdivision  8  of  section  125,  chapter  30,  Laws  of  1909, 
which  reads  as  follows :  "  He  may  provide  for  such  other  work 
as  may  be  required  to  complete  the  construction  or  improvement 
in  a  proper  manner."  This  quotation  is  made  out  of  its  context. 
Section  125,  and  the  subdivision  thereof  referred  to,  relates  to 
"maps,  plans,  specifications  and  estimates."  Such  is  the  title. 
It  treats  of  the  powers  of  the  division  engineer,  in  connection  with 
these  details,  and  defines  what  he  shall  do  in  that  connection,  and 
in  the  preparation  of  the  maps,  plans,  specifications  and  esti- 
mates, as  the  statute  specifically  says,  "  in  respect  to  such  high- 
ways." It  is  in  this  connection,  and  in  this  sense,  that  subdivi- 
sion 8,  upon  which  the  claimants  rely,  must  be  read.  It  confers 
no  authority  on  the*  division  engineer  to  do  anything  except  "  in 
respect  to  such  highways,"  and  certainly  no  authority  to  obligate 
the  State,  without  restraint,  or  otherwise,  for  the  construction 
of  bridges.  It  is  irrelevant  that  the  highway  commission,  or  its 
officials  prior  to  this  controversy,  constructed  bridges,  and 
expended  the  State's  money,  in  violation  of  the  statute.  This  is 
not  a  case  for  construction  of  a  doubtful  or  vague  provision  of 
statute.    The  statute  is  clear,  and  the  limitations  upon  the  power 
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of  the  department  coucemed  are  unquestionable.  The  statute 
eannot  be  nullified  by  the  conduct  of  ofiicials  who  hold  their  only 
authority  by  virtue  of  its  provisions.  The  claim  must  be  dis- 
missed. 

Ackerson,  P.  J.,  concurs. 

Claim  dismissed. 


George  F.  Johxsox,  Claimant,  v.  State  of  ISTew  York 

Xo.  9643 

(State  of  New  York,  Court  of  Claims,  July,  1918) 

Auctioneers  —  duties  of,  in  conducting  sale  of  State  lands  at  public  auction  — 
title  —  evidence  —  contracts  —  deeds. 

Pursuant  to  a  resolution  of  the  commissioners  of  the  land  oflSce,  the 
State  Engineer  and  Surveyor,  by  an  auctioneer,  conducted  a  sale  at  public 
auction  of  certain  State  lands,  at  which  the  auctioneer  publicly  read 
both  the  notice  of  sale  subscribed  by  the  State  Engineer  and  Surveyor, 
stating  that  pursuant  to  said  resolution  and  by  virtue  of  the  power 
vested  in  him  by  law,  he  would  "  offer  for  sale  *  *  *  all  the  title 
of  the  State  of  New  York  in  the  premises  described,"  etc.,  and  the  terms 
of  sale,  which  provided  that  "  The  premises  described  in  the  annexed 
advertisement  of  sale "  will  be  sold  under  the  direction  of  the  State 
Engineer  and  Surveyor  upon  the  terms  therein  stated,  and  among  the 
said  terms  it  was  provided  "the  purchaser  thereof  will  receive  a  quit- 
claim patent  conveying  all  the  title  of  the  State  of  New  York  in  the 
premises  purchased  by  him."  At  the  time  of  the  sale  the  purchaser 
had  complete  knowledge  of  the  existence  of  certain  outstanding  unpaid 
taxes  and  assessments,  his  attorney,  who  accompanied  him,  having  a 
complete  statement  thereof.  At  the  closing  of  the  title  said  taxes  and 
assessments  were  still  liens  on  the  premises,  and  the  State  Engineer  and 
Survevor  refused  to  make  a  convevance  of  the  premises  free  and  clear 
from  said  taxes  and  assessments.  Thereupon,  the  purchaser  paid  the 
balance  of  the  purchase  price  under  protest,  and  received  from  the  State 
a  quit-claim  patent.  Subsequently  the  purchaser,  having  paid  said  taxes 
and  assessments,  presented  a  claim  for  the  amount  thereof,  with  interest, 
and  at  the  licaring  testified  that  the  auctioneer,  in  answer  to  several 
inquiries  if  the  premises  were  being  sold  free  and  clear,  replied,  "  Yes, 
free  and  clear,  and  for  cash."     The  auctioneer  emphatically  denied  such 
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testimony,  and  testified  that  he  publicly  read  the  terms  of  sale,  and 
stated  the  property  was  being  sold  in  accordance  with  the  description 
and  the  terms  of  the  sale  as  read,  and  nothing  outside  of  that.  Held, 
upon  a  dismissal  of  the  claim,  that  claimant  had  failed  to  establish  by 
a  preponderance  of  evidence  that  the  auctioneer  stated  that  the  premises 
were  to  be  sold  free  and  clear  from  any  incumbrances,  and  this  without 
a  finding  that  any  witness  had  testified  with  intentional  inaccuracy. 

Assuming  that  the  auctioneer  made  the  statements  testified  to  by  claim- 
ant, and  that  he  was  authorized  to  make  them,  they  were  merged  in  the 
written  contract  of  sale,  which  could  not  be  altered,  varied  or  changed 
by  parol  evidence. 

The  State  did  not  contract  to  convey  "  the  premises  "  or  "  the  land  " 
at  all.  It  covenanted  to  convey  to  the  claimant  merely  "  all  the  title  " 
it  held  in  the  tract  described.  It  has  fulfilled  that  obligation  completely, 
even  though  its  quit-claim  patent  did  not  convey  the  premises  to  the 
claimant  free  and  clear  from  the  taxes  and  assessments. 

Claim  for  reimbursement  of  the  amount  paid  for  taxes  and 
assessments  upon  State  lands  purchased  at  public  sale. 

Ferriss  &  Storck,  for  claimant 

George  L.  Meade,  Deputy  Attorney-General,  for  the  State  of 
New  York. 

CuNxixGiiAM,  J. —  On  June  25,  1905,  and  for  some  time  prior 
to  that  date,  the  State  of  Xew  York  was  seized  of  certain  unappro- 
priated State  lands  in  the  borough  of  The  Bronx,  city  and  county 
of  IStew  York  On  that  date,  the  commissioners  of  the  land  office 
adopted  a  resolution  providing: 

"  The  State  Engineer  and  Surveyor  is  hereby  authorized  to 
sell  the  above  described  land  at  not  less  than  the  foregoing 
price,  *  *  * 

"  Further  Resolved,  That  the  State  Engineer  and  Surveyor 
be  and  hereby  is  directed  to  sell  said  lands  at  a  sale  to  be  held 
in  the  City  of  New  York  upon  some  day  in  September,  1905,  in 
parcels  containing  one  or  more  lots;  and  he  is  authorized  to 
receive  a  cash  deposit  of  10  per  cent,  at  the  time  of  the  sale  of 
each  parcel  or  lot  and  to  give  a  receipt  therefor;  the  remainder 
of  the  purchase  price  to  be  paid  within  sixty  days;  the  purchaser 
to  receive' a  quit-claim  patent  upon  the  production  of  the  Treas- 
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urer's  receipt  in  full  of  payment  and  the  certificate  of  sale  of  the 
State  Engineer  and  Surveyor  of  said  lands." 

Pursuant  to  this  resolution,  the  State  Engineer  and  Surveyor, 
by  James  L.  Wells,  Esq.,  an  auctioneer,  now  State  Treasurer,  con- 
ducted the  sale  at  public  auction  at  the  New  York  Real  Estate 
Salesroom,  in  the  city  of  New  York.  Mr.  Wells  publicly  read  the 
notice  of  sale,  and  the  terms  of  the  sale.  The  claimant  was  the 
highest  bidder  at  the  sale.  His  bid  was  $4,675,  and  he  paid 
down  $467.50.  The  claimant  and  the  State  Engineer  and  Sur- 
veyor executed  the  contract  attached  to  the  terms  of  the  sale.  By 
the  provisions  of  the  contract,  the  terms  of  sale  were  made  part 
of  it.  The  notice  of  sale  subscribed  by  the  State  Engineer  and 
Surveyor  stated  that,  pursuant  to  the  aforesaid  resolutions,  and 
by  virtue  of  the  power  vested  in  him  by  law,  he  would  "  offer  for 
sale  *  *  *  all  the  title  of  the  State  of  New  York  in  the  prem- 
ises described,"  etc.  The  terms  of  sale  provided  that  "  the 
premises  described  in  the  annexed  advertisement  of  sale,"  would 
be  sold  under  the  direction  of  the  State  Engineer  and  Surveyor, 
upon  the  terms  therein  stated,  and  among  the  terms  it  was  pro- 
vided, "  the  purchaser  thereof  will  receive  a  quit-claim  patent  con- 
veying all  the  title  of  the  State  of  New  York  in  the  premises  pur- 
chased by  him."  On  September  26,  1905,  at  the  time  of  the  sale, 
the  premises  were  subject  to  taxes  for  the  year  1900,  and  various 
assessments  for  local  improvements,  for  the  years  1901  to  1903. 
Title  was  closed  by  the  claimant  with  the  State  Engineer  and 
Surveyor  on  November  27,  1905,  at  which  time  these  taxes  and 
assessments  were  still  liens  on  the  premises.  The  claimant  notified 
the  State  Engineer  and  Surveyor  of  these  liens  at  that  time,  and 
demanded  that  that  officer  convey  the  premises  to  him  free  and 
clear  from  them,  which  the  latter  refused  to  do.  Thereupon,  the 
claimant  paid  the  balance  of  the  purchase  prie^,  in  the  sum  of 
$4,207.50,  under  protest,  and  received  from  the  State  a  quit- 
claim patent  to  the  parcel  of  land  which  we  have  mentioned. 
Subsequently,  and  on  February  27,  1909,  the  claimant  paid  the 
said  taxes  and  assessments,  which  then  aggregated,  with  interest, 
the  sum  of  $2,308.  This  claim  was  filed  to  recover  the  amount 
so  paid  with  interest.     The  claimant  had  complete  knowledge  of 
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the  existence  of  these  outstanding  unpaid  taxes  and  assessments 
at  the  time  of  the  sale. 

The  claimant,  his  attorneys  and  one  other  witness  testified  in 
substance  that  at  the  sale  several  inquiries  were  made  of  Mr. 
Wells  if  the  premises  were  being  sold  free  and  clear,  and  that  he 
replied,  "  Yes,  free  and  clear,  and  for  cash."  This  was  denied 
emphatically  by  Mr.  Wells,  who  testified  that  he  read  publicly  the 
terms  of  sale  and  stated  that  the  property  was  being  sold  in  accord- 
ance with  the  description,  and  the  terms  of  the  sale  as  read,  and 
nothing  outside  of  that.  Albert  M.  Jeroe,  the  clerk  of  Mr.  Wells, 
who  was  also  clerk  at  the  sale,  testified,  with  equal  positiveness, 
to  the  same  effect.  Merritt  Peckham,  Jr.,  land  clerk  in  the  State 
Engineer's  office,  who  was  present,  did  not  testify  positively  that 
Mr.  Wells  did  not  make  the  statement  alleged  by  the  claimant, 
but  that  his  best  recollection  was  that  he  did  not.  We  conclude 
that  the  claimant  has  failed  to  establish  by  a  preponderance  of  the 
evidence  that  Mr.  Wells  stated  that  the  premises  were  to  be  sold 
free  and  clear  of  liens  or  incumbrances.  In  reaching  this  con- 
clusion, it  is  unnecessary  to  find  that  any  witness  has  testified  with 
intentional  inaccuracy.  The  sale  took  place  in  1905.  The  lapse 
of  time  inevitably  must  have  affected  the  recollection  of  the 
witnesses,  particularly  as  their  interests  were  involved.  Further- 
more, at  the  time  of  the  sale,  other  auctions,  with  all  the  con- 
fusion and  distraction  incident  to  them,  were  being  held  in  the 
same  room,  and  within  a  few  feet  of  the  rostrum  of  Mr.  Wells. 
These  easily  may  have  led  to  a  misunderstanding  of  alleged 
statements  made  in  c>onnection  with  this  sale.  Two  circumstances 
are  most  important  in  this  connection.  In  the  first  place,  Mr. 
Wells,  at  the  time  of  the  trial,  had  been  for  twenty-seven  years 
president  of  the  Auctioneers  Association  of  the  City  of  New  York, 
and  an  auctioneer  of  wide  and  varied  experience  in  conducting  both 
judicial  and  voluntary  sales.  It  is  almost  inconceivable  that  he 
could  unwittingly  have  interposed  representations  or  conditions 
of  his  own ;  and,  if  he  did  not  do  it  through  ignorance  or  inadvert- 
ence, what  motive  or  purpose  could  he  possibly  have?  Secondly^ 
the  claimant  was  accompanied  by  his  attorney,  who  had  with  him 
a  complete  statement  of  the  unpaid  taxes  and  assessments.     This 


IK'  Kew  York  State  Colrt  of  Claims 

Johnson  v.  State  of  New  York 


attorney  signed  the  sale  contract.  His  specialty  is  real  estate  law, 
in  which  he  had  had  many  years  experience.  If  the  allied 
representations  were  made  by  Mr.  Wells,  why  were  they  not  incor- 
porated, at  the  instance  of  the  claimant,  or  his  attorney,  in  the 
sale  contract,  which  contains  no  reference  to  them  ?  "What  possi- 
ble reason  <;ould  there  be  for  the  omission  on  the  part  of  the 
claimant  to  insist  on  the  inclusion  of  such  covenants  in  the  con- 
tract? If  the  auctioneer  had  legal  authority'  to  add  to  the  con- 
ditions of  the  sale,  as  alleged,  he  had  authority  to  include  those 
added  agreements  and  conditions  in  the  contract  of  sale. 

It  is  extremely  doubtful  that  the  auctioneer  had  any  legal 
authority  to  make  oral  representations  outside  of  the  notice  of 
sale  and  terms  of  sale.,  No  statutory  authority  is  conferred  upon 
him.  The  statute  provides  that  the  terms  of  sale  shall  be  fixed 
by  the  Commissioners  of  the  Land  Office  and  by  the  State  Engi- 
neer, which  was  done  by  means  of  the  notice  and  terms  read. 
It  seems  to  us  that  he  had  no  authority  to  add  oral  conditions. 

But  quite  aside  from  the  foregoing  considerations,  and  assum- 
ing that  the  alleged  statements  were  made  by  the  auctioneer,  and 
that  there  was  authority  in  him  to  make  them,  they  were  merged 
in  the  written  contract  of  sale,  and  parol  evidence  is  inadmissible 
to  vary,  alter  or  change  the  written  contract.  Our  courts  have 
laid  down  this  rule :  "  Where  parties  have  entered  into  a  con- 
tract or  agreement  which  has  been  reduced  to  a  writing,  it  is  a 
general  rule  that  in  the  absence  of  fraud  or  mistaJce  if  the  writing 
is  complete  on  its  face  and  unambiguous,  parol  evidence  is  not 
admissible  to  contradict,  varv%  alter,  add  to  or  detract  from  the 
terms  of  the  instrument.'^  Ency.  Ev.  822;  Uihlein  v.  Matthews, 
172  X.  Y.  154,  and  cases  cited. 

The  claimant  is  obliged  to  admit  this  well-estfiblished  limita- 
tion, but  argues  that  the  sale  contract  is  ambiguous,  because  the 
provisi(m  in  it,  and  in  the  notice  of  sale  and  terms  of  sale,  which 
form  part  of  it,  providing  for  the  sale  of  "  all  the  title  of  the  State 
of  Xew  York,"  is  inconsistent  with,  and  in  derogation  of,  the 
statute  regulating  the  sale,  and  the  resolution  of  the  Commis- 
sioners of  the  Land  Office  to  which  reference  has  been  made. 
We  will  discuss  later  that  alleged  inconsistency  and  contradiction, 
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but  at  this  point  it  is  sufficient  to  point  out  that,  assuming  it  to 
exist,  it  does  not  constitute  an  ambiguity  permitting  parol  evi- 
dence in  explanation.  As  is  held  in  a  ease  cited  by  the  claimant, 
*^An  ambiguity,  in  order  to  authorize  parol  evidence,  must  relate 
to  a  subject  treated  of  in  the  paper  and  must  arise  out  of  words 
used  in  treating  that  .subject."  Trustees  of  Southampton  v. 
Jessup,  173  X.  Y.  84,  89,  90.  There  is  nothing  ambiguous 
about  the  phrase  '^  all  the  title  of  the  State  of  l^ew  York.''  The 
claimant,  in  his  brief,  himself  contends  that  it  has  a  very  exact 
and  definite  meaning.  Parol  evidence,  to  alter  or  change  it,  is 
of  no  avail. 

But  the  claimant  contends  further,  with  much  force  and  some 
plausibility,  that  there  was  an  implied  condition  and  covenant 
in  the  terms  and  agreement  of  sale,  that  the  premises  were  to  be 
conveyed  to  the  claimant  free  and  clear  of  incumbrances.  Two 
cases  are  called  to  our  attention  in  substantiation  of  this  conten- 
tion.    All  italics  below  are  ours. 

Burwell  v.  Jackson,  9  X.  Y.  535,  decided  in  1854,  has  been 
said  to  show  "such  perfection  of  learning  and  reasoning  as  to 
make  it  a  landmark  in  the  law."  In  that  case,  the  vendors 
agreed  that  they  would  "  execute  or  cause  to  be  made  and  executed 
unto  the  said  party  of  the  second  part  *  *  *  a  good  and 
sufficient  deed  of  conveyance  of  a  certain  lot  of  lamd/'  etc.  The 
title  of  the  vendors  was  extinguished  before  the  time  for  convey- 
ance, by  sale  under  mortgage,  which  latter  was  on  the  record 
at  the  time  of  the  making  of  the  contract.  The  court  held  "  that 
a  purchaser  is  never  bound  to  accept  a  defective  title,  unless  he 
expressly  stipulates  to  take  such  title  knowing  its  defects/'  and 
"  there  is  in  every  executory  contract  for  the  sale  of  lands,  what- 
ever may  be  the  language  in  which  the  agreement  is  couched,  an 
implied  undertaking  to  make  a  good  title,  unless  such  an  obliga- 
tion is  expressly  excluded  by  the  terms  of  the  agreement."  It 
was  held,  also,  that  this  implied  warranty  ceases  upon  the  con- 
summation of  the  contract  of  sale  by  the  execution  of  the  deed, 
because  then  the  law  throws  upon  the  purchaser  the  responsibility 
of  caring  for  his  own  protection  by  suitable  express  covenants  in 
the  deed. 
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In  Wallach  v.  Kiverside  Bank,  206  N.  Y.  434,  the  defendant 
agreed  to  convey  to  the  claimant  ^' all  the  premises  known  as 
Nos.  165  and  167  East  108th  street  in  the  city  of  New  York," 
and  upon  payment,  etc.,  ^'  to  deliver  to  the  plaintiff  a  quit-claim 
deed  of  said  premises"  On  the  day  for  closing  title,  defendant 
tendered  plaintiff  a  quit-claim  deed,  describing  the  premises, 
and  demanded  performance  of  the  plaintiff.  The  plaintiff 
refused,  because  the  wife  of  an  essential  grantor  in  the  defend- 
ant's chain  of  title  did  not  join  in  the  deed.  The  plaintiff  sued 
to  recover  the  sum  paid  down  and  certain  expenses  incurred  by 
him.  The  court  sustained  a  recovery  by  the  plaintiff,  and  held 
"TAe  covenami  was  to  convey  a  certain  parcel  of  land,  not  to  con- 
vey all  the  rightj  title  mid  interest  of  the  defendant  in  that  land. 
A  contract  to  sell  land  implies  ownership  and  power  to  give  good 
title  on  the  law  day.  The  plaintiff  did  not  agree  to  accept  a 
defective  title.  He  agreed  to  buy,  all  the  premises,  described  by 
clear  and  unmistakable  boundaries,  and  by  implication  of  law 
this  means  in  an  executory  contract  a  good  title  to  the  whole 
thereof,  free  and  clear  from  incumbrancer.  *  *  *  When  a 
vendor  agrees  to  sell  a  piece  of  land  the  law  imputes  to  him  a 
covenant  that  he  will  convey  a  marketable  title  unless  the  vendee 
stipulates  to  accept  something  else.  *  *  *  Even  if  the  con- 
veyance is  to  be  made  without  warranties,  still  the  land  itself  is 
to  be  conveyed,  and  as  the  grantor  can  convey  only  that  which  he 
has,  unless  he  has  title  to  the  land  he  cannot  convey  the  land." 
The  court  held  further,  that  the  agreement  to  accept  a  quit-claim 
deed  as  a  means  of  transfer  was  not  a  waiver  of  the  defect,  as  a 
quit-claim  deed  is  as  effective  as  any  to  convey  all  the  title  the 
grantor  has. 

On  these  two  decisions,  the  claimant  has  built  an  elaborate  and 
ingenious  argument  to  sustain  the  theory  that  the  sale  of  "  all 
the  title  of  the  State  of  New  York,"  should  be  construed  to  mean 
*'  all  the  title  of  the  State  of  New  York  in  the  premises,  free  and 
clear  fro-m  all  liens  and  incumhrances/^  Briefly,  his  position  is 
that  a  sale  of  "  all  the  title  "  of  the  vendor  is  a  covenant  of  dual 
obligation,  to  wit,  to  convey 

(a)   All  the  title  of  the  vendor; 
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(b)  The  premises  themselves,  subject  only  to  defects  in  the 
title.  And,  it  is  argued,  liens  and  incumbrances,  such  as  these 
taxes  and  assessments  are,  do  not  affect  the  tithj  but  go  to  diminish 
the  value  of  the  land. 

We  recognize  the  soundness,  as  well  as  the  authority,  of  the 
two  cases  which  have  been  cited  by  the  claimant.  Had  the  State 
agreed  to  convey  *'  all  the  premises  "  described,  as  in  the  case  of 
Wallach  v.  Riverside  Bank,  or  to  give  "  a  good  and  sufficient  deed 
of  conveyance  of  a  certain  lot  of  land,"  describing  it,  as  in  the 
case  of  Burwell  v.  Jackson,  we  would  have  no  difficulty  in  render- 
ing an  award  to  the  claimant.  As  was  said  in  the  former  case, 
"  The  land  itself  is  to  be  conveyed,  and  as  the  grantor  can  convey 
only  that  which  he  has,  unless  he  has  title  to  the  land  he  cannot 
convey  the  land.  If  his  title  is  subject  to  a  right  which  may  take 
away  part  of  the  land,  he  cannot  in  the  full  legal  sense,  convey 
the  land,  for  there  is  an  outstanding  interest  which  his  deed  does 
not  touch."  A  contract  to  convey  "  all  the  premises,"  or  ^*  all 
the  land,"  implies  the  covenant  to  convey  in  such  manner  that  all 
the  attributes  necessary  to  complete  ownership,  perfect,  free,  clear 
and  unincumbered,  of  the  thing  conveyed,  shall  follow,  and 
embraces  the  broadest  obligation.  But  the  State  contracted  to 
do  something  diflFerent  from  the  foregoing.  It  did  not  agree  to 
convey  the  *'  premises "  or  the  "  land "  at  all.  It  covenanted 
to  convey  to  the  claimant  merely  ''  all  the  title  "  it  held  in  the 
tract  described.  It  has  fulfilled  that  obligation  completely.  It 
has  conveyed  to  the  claimant  "  all  the  title  of  the  State  of  New 
York  "  in  those  premises.  In  this  instance,  the  agreement  of  the 
State  was  not  the  broad,  all-embracing  obligation  of  the  precedents 
cited,  but  was  the  extremely  narrow  and  restricted  obligation  indi- 
cated by  the  language  of  the  contract.  There  is  no  authority  for 
the  claimant's  contention  that  the  State's  agreement  obligated  it 
in  the  dual  manner  we  have  mentioned.  His  analysis,  unsup- 
ported by  authority,  seems  merely  arbitrary. 

The  claimant  concedes  that,  had  the  language  of  the  contract 
been  "  all  the  right,  title  and  interest  of  the  State  of  New  York," 
there  could  be  no  recovery  here.  He  contends  that  this  phrase 
is  much  narrower  and  more  restricted  than  the  phrase  "  all  the 
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title,"  alone,  and  that  a  covenant  to  convey  in  the  latter  phra.-:e- 
ology  imposes  a  wider  and  larger  obligation  upon  the  vendor 
than  the  former,  and  implies  a  covenant  of  freedom  from  incum- 
brances. In  other  words,  his  argument  amounts  to  this:  That 
a  grant  of  ^^  all  the  title ''  of  a  vendor  conveys  more  than  one  in 
the  words  ^^  all  the  right,  title  and  interest "  of  the  vendor. 
Exactly  the  contrary  is  true.  The  former  conveys  but  the  iiile 
of  the  vendor  onlv.  The  latter  convevs  all  his  title,  and  a/.so  all  his 
right  and  interest  in  the  land,  whatever  they  may  be.  They  may 
be  entirely  different  in  nature  from  the  title  to  the  land.  If  it 
be  conceded  that  a  covenant  to  convey  all  the  right,  title  and 
interest  of  the  vendor  in  certain  premises  does  not  imply  a  cove- 
nant that  the  same  shall  be 'free  from  liens  and  incumbrances, 
surelv  a  covenant  to  convev  merelv  all  the  title  of  the  vendor  in 
the  premises  will  not  do  so. 

In  view  of  the  foregoing  conclusions  at  which  we  have  arrived, 
it  is  unnece-sary  to  discuss  w^hether  the  alleged  implied  covenant 
of  freedom  from  liens,  etc.,  survived  delivei*v  of  the  deed.     There 

7  7  «.' 

is,  too,  some  contention  that  the  State  Engineer  had  no  authority 
to  incorporate  the  words  "  all  the  title  "  in  the  notice  and  terms 
of  sale,  and  that  the  statute  Jind  the  resolution  of  the  commis- 
sioners required  the  sale  of  the  premises  without  such  limitntion. 
We  do  not  agree  with  that  view  of  the  law  or  the  functions  of  tlii' 
State  Engineer.  In  any  event,  it  would  avail  claimant  nothing 
here.  If  the  State  Engineer  violated  his  statutory  duty,  or  if 
the  sale  was  illegally  conducted,  certain  remedies  may  perhaps 
have  been  open  to  the  claimant,  or  to  a  taxpayer,  but  surely  the 
claimant  cannot  complete  the  sale  which  he  contends  was  illegally 
and  improperly  conducted,  because  it  purported  to  convey  merely 
"  all  the  title  "  of  the  State,  retain  the  property,  and  demand  the 
right  to  the  thing  he  alleges  should  have  been  advertised,  sold 
and  contracted  to  be  c(mveved,  "but  which  was,  in  fact,  neither 
advertised,  s()l<l  nor  contracted  to  be  conveyed. 

All  the  objections  made  at  the  trial  to  the  admission  of  testi- 
mony, rulings  on  which  were  reserved,  are  ovemiled,  and  the 
motion  made  bv  the  State,  at  the  conclusion  of  the  trial,  for  the 
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dismissal  of  the  claim,  is  hereby  granted,  with  exceptions  to  the 
party  adversely  affected  respectively^  as  to  each. 

For  the  reasons  we  have  set  forth,  the  claim  is  dismissed. 

Although  the  court  is  constrained  to  differ  from  the  conclusion 
urged  by  the  claimant's  counsel,  we  feel  bound  to  acknowledge 
the  sedulous  care  and  marked  erudition  which  characterize  the 
briefs  submitted  by  them.  They  are  such  as  only  lawyers  of 
marked  seholar^^hip  in  the  law  of  real  estate  could  formulate. 

Ackerson,  P.  J.,  concurs. 
Claim  dismissed.* 


Fred  J.  IJToakes  and  Maud  Xoakes,  His  Wife,  Claimants,  v. 

State  of  New  York 

Claim  No.  1439^ 

(State  of  New  York,  Court  of  Claims,  July,  1918) 

Damages  —  measure  of  —  diversion  of  all  waters  of  a  stream  for  barge  canal 
construction  —  water  and  watercourses  —  when  claim  not  barred  by  lapse 
of  time. 

Claimants,  the  owners  of  a  dairy  farm,  entered  into  possession  of  a 
neighboring  pasture  lot  under  a  contract  of  purchase,  and  thereafter 
conducted  both  parcels  in  conjunction  as  a  dairy  farm.  A  small  natural 
stream  which  afforded  water  for  the  use  of  the  farm  and  the  cattle 
thereon  had  always  flowed  from  a  point  southerly  of  both  tracts,  in  a 
northerly  direction,  through  the  pasture  lot,  over  the  premises  of  other 
owners  and  across  the  original  dairy  farm.  Several  years  before  the 
contract  to  purchase  the  pasture  lot  the  State  duly  appropriated  certain 
lands  intersecting  said  stream  from  the  then  owner  of  the  pasture  lot 
and,  excavating  through  the  appropriated  premises,  dredged  a  channel 
for  the  barge  canal,  thereby  cutting  off  and  diverting  all  the  waters 
of  said  stream  which  rose  or  flowed  from  the  territory  southerly  of  the 
barge  canal  channel.  This  diversion  has  continued  to  the  present  time. 
That  part  of  the  water  of  the  stream  which  rises  or  flows  across  claim- 
ants' premises  from  the  territory  northerly  of  the  barge  canal  has  been 


•Judgment  unanimously  alfirmed  with  coats  in  188  App.  Div.  33.  The 
opinion  of  the  Appellate  Division  by  Cochrane,  J.,  is  reported  herein  at 
page  276. 
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unaffected  by  the  State,  but  its  acts  and  the  resultant  diversion  have 
diminished  the  quantity  of  water  flowing  in  the  stream  over  claimants' 
premises  during  periods  of  the  year  other  than  those  of  drought.  Notice 
of  intention  to  file  a  claim  for  damages  therefor  was  filed  May  ^,  1916, 
and  the  claim  itself,  though  reciting  that  it  was  filed  pursuant  to  chapter 
640  of  the  Laws  of  1915,  was  in  fact  filed  on  May  13,  1916,  which  was 
a  short  time  after  chapter  420  of  the  Laws  of  1916  (amending  chapter 
640  of  the  Laws  of  1915)  became  effective.  The  claim  was  considered  by 
the  Court,  for  the  purposes  of  its  decision,  as  having  been  filed  under 
the  1916  statute. 

The  Court  held  that  the  claim  did  not  come  within  the  purview  either 
of  chapter  640  of  the  Laws  of  1915  or  of  chapter  420  of  the  Laws  of  1916. 
It. was  not  the  intention  of  the  Legislature  to  extend  the  privileges  of 
this  statute  to  all  claims  for  damages,  nor  to  claims  for  damages  on 
account  of  the  appropriation  or  use  of  property,  not  of  the  claimant, 
but  which  might,  nevertheless,  have  damaged  premises  of  the  claimant. 
Nor  was  it  intended  to  include  claims  for  damages  with  which  the 
appropriation  or  use  of  lands,  etc.,  by  the  State  is  merely  incidental, 
or  remotely  concerned  or  connected.  To  come  within  the  remedial  pro- 
visions of  this  statute,  the  damage  to  the  claimant  must  be  the  proxi- 
mate, physical  and  direct  result  of  the  appropriation  or  use  by  the  State 
of  land,  etc.,  of  the  claimant.  If  he  had  no  interest  at  the  time  in  the 
land,  etc.,  so  appropriated,  or  so  actually  used  by  the  State,  this  statute 
does  not  apply  to  his  claim.  The  State  did  not  appropriate  or  use  any 
property  of  the  claimants,  nor  were  the  claimants  damaged  on  account 
of  such  appropriation  or  use.  They  were  damaged  as  the  result  of  use 
by  the  State  of  its  own  property,  and  of  a  use  confined  to  its  own  prop- 
erty. The  Legislature  did'  not  intend  to  abolish  the  safeguards  provided 
by  section  264  of  the  Code  of  Civil  Procedure  with  respect  to  the  necessity 
of  filing  a  notice,  of  intention,  as  to  claims  arising  from  the  use  by  the 
State  of  its  own  premises,  even  though  such  use  may  have  damaged  the 
claimants  or  their  property. 

Irrespective  of  the  statutes  of  1915  and  1916,  the  claim  was  not 
barred  entirely  by  lapse  of  time,  the  diversion  being  continuous,  and  a 
recovery  may  be  had  for  the  damages  which  accrued  during  the  period  of 
six  months  prior  to  the  filing  of  the  notice  of  intention,  during  which 
time  claimants  have  been  the  equitable  owners  and  entitled  to  sole  pos- 
session under  the  contract  of  purchase. 

The  fact  that  claimants  have  mistakenly  sought  to  recover  for  alleged 
permanent  diminution  in  the  value  of  the  premises  does  not,  affect  the 
nature  of  the  claim,  as  the  Court  will  apply  the  proper  measure  of  dam- 
ages to  the  facts  alleged  and  proved. 

Claim  for  damages  for  cutting  of  and  diverting  all  the  waters 
of  a  stream  which  arose  or  flowed  from  the  territory  southerly  of 
the  Barge  canal  channel,  in  the  town  of  Verona,  Oneida  county. 
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Ward  J.  Cagwin,  for  claimants. 

John  H.  Clogston,  Deputy  Attorney-General,  for  State  of  New 
York. 

Cunningham,  J. —  In  the  year  1904,  the  claimants  became  the 
owners  of  a  thirty-two-acre  tract  of  land  in  the  town  of  Verona, 
Oneida  county,  in  this  State,  known  in  this  case  as  the  "  old 
homestead"  lot.  On  or  about  August  7,  1912,  they  entered 
into  a  land  contract  with  the  fee  owner  of  a  neighboring  parcel 
of  thirty-nine  acres,  known  as  the  "  pasture  lot,"  for  the  purchase 
of  the  latter,  and  they  then  entered  into  possession  under  said 
contract,  which  has  been  in  force  at  all  times  thereafter.  From 
1904  to  August  7,  1912,  they  had  conducted  the  first  parcel  as 
a  dairy  farm,  and  from  the  latter  date  to  the  present  have  con- 
ducted both  tracts  in  conjunction  as  such.  A  small  natural 
stream  of  water  had  always  flowed  from  a  point  southerly  of  said 
tracts,  in  a  northerly  direction,  through  the  said  pasture  lot,  over 
the  premises  of  other  owners  and  thence  across  the  old  homestead 
lot.  It  afforded  water  for  the  use  of  the  farm  and  the  cattle 
maintained  on  it,  and  was  of  some  value  for  that  purpose. 

In  1910  the  State  duly  appropriated  certain  lands  intersecting 
said  stream  from  the  then  owner  of  the  pasture  lot,  and  in  that 
year  excavated  through  the  appropriated  premises  and  dredged 
a  channel  for  the  Barge  canal,  thereby  cutting  off  and  diverting 
all  the  waters  of  the  stream  which  arose  or  flowed  from  the 
territory  southerly  of  the  Barge  canal  channel.  This  diversion 
has  continued  to  the  present.  Part  of  the  water  of  the  stream 
arises  or  flows  across  the  claimants'  premises  from  the  territory 
northerly  of  the  Barge  canal.  This  part  of  the  water  has  been 
unaffected  by  the  State.  The  State's  acts  and  the  resulting 
diversion  have  diminished  the  quantity  of  water  flowing  in  the 
stream  over  the  claimants'  premises  during  periods  of  the  year 
other  than  those  of  drought.  In  such  periods,  the  acts  of  the 
State  have  not  affected  the  flow  of  water  in  the  stream,  but  at 
times  of  more  plentiful  supply  of  water  the  State's  conduct  has 
diminished  the  quantity  then  flowing. 
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The  notice  of  intention  was  filed  on  the  9th  day  of  May,  1916, 
and  the  claim  itself  was  filed  on  May  13,  1916.  The  claim 
recites  that  it  is  filed  pui*suant  to  chapter  640  of  the  Laws  of 
1915,  a  so-called  *'  enabling  act,''  extending  the  time  to  file  claims, 
etc.,  in  certain  cases.  It  was  filed  a  short  time  after  chapter  420 
of  the  Laws  of  1916  became  effective. 

This  claim  does  not  come  within  the  purview  of  the  statute 
either  before  or  after  amendment.  The  claim  will  be  considered 
as  filed  under  the  statute  after  amendment.  The  act  relates  to 
claims  for  ''  compensation  or  damages  for  or  on  account  of  the 
appropriation  by  the  State  of  any  lands,  structures,  waters,  fran- 
chises and  rights,  easements  or  other  property."  It  is  clear  to 
us  that  the  lands,  structures,  waters,  franchises  and  rights,  ease- 
ments or  other  property  mentioned,  refers  to  lands,  etc.,  of  the 
claimant.  It  was  not  the  intention  of  the  Legislature  to  extend 
the  privileges  of  the  statute  to  all  claims  for  damages,  nor  to 
claims  for  damages  on  account  of  the  appropriation  or  use  of 
property,  not  of  the  claimant,  but  which  might,  nevertheless,  have 
damaged  premises  of  the  claima/nt,  Xor  was  it  intended  to 
include  claims  for  damages  with  which  the  appropriation  or  use 
of  lands,  etc.,  by  the  State  is  merely  incidental,  or  remotely  con- 
cerned or  connected.  To  come  within  the  remedial  provisions  of 
this  statute,  the  damage  to  the  claimant  must  be  the  proximate, 
physical  and  direct  result  of  the  appropriation  or  use  by  the 
State  of  land,  etc.,  of  the  claimant.  If  he  had  no  interest  at  the 
time  in  the  land,  etc.,  so  appropriated,  or  so  actually  used  by  the 
State,  this  statute  does  not  apply  to  his  claim.  This  damage 
was  not  caused  by  the  appropriation  or  use  of  any  lands  in  which 
the  claimants  had  an  interest  at  the  time.  The  excavation  and 
dredging  of  the  channel  of  the  canal  was  effected  by  the  State 
on  its  own  premises  —  land  which  it  had  appropriated  previous 
to  any  construction  work  whatever.  The  State  did  not  appro- 
priate or  use  any  property  of  the  chimants,  nor  were  the  claim- 
ants damaged  on  account  of  such  appropriation  or  use.  They 
were  damaged  as  the  result  of  iise  by  the  State  of  its  own  prop- 
erty, and  of  a  use  confined  to  its  own  property.  It  is  clear  to 
us  that  the  Legislature  did  not  intend  to  abolish  the  safeguards 
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provided  by  section  264  of  the  Code  of  Civil  Procedure,  as  to 
claims  arising  from  the  use  by  the  State  of  its  own  premises, 
which  use  may  have  damaged  the  claimants,  or  their  property. 
To  accomplish  sndi  a  result  would  require  a  more  clear  and  cer- 
tain expression  of  intention  by  the  Legislature,  in  its  enactment 
of  a  change  so  important  and  inclusive  in  character. 

Irrespective  of  these  statutes,  this  claim  is  not  barred  entirely 
by  lapse  of  time.  The  diversion  was  continuous,  and  so  was  the 
damage  resultant  from  it,  and  recover}^  may  lie  had  for  the 
damages  which  accrued  during  the  period  of  six  months  prior  to 
the  filing  of  th-e  notice  of  intention.  Collins  v.  State,  103  Misc. 
Rep.  217  (reported  herein  at  pMge  78),  and  cases  cited. 

No  permanent  damage  to  the  premises  has  been  established. 
There  has  been  a  continuous  lessened  utility  of  the  premises 
affected,  for  which  the  State  is  liable  so  long  as  it  continues  and 
perseveres  in  the  di\'ersion.  Collins  v.  State,  supra,  and  cases 
cited. 

It  is  no  answer  to  the  claim  for  damage  in  the  use  of  the  pasture 
lot,  that  th-e  State  has  compensated  the  prior  owner  of  the  entire 
pasture  lot  for  that  part  thereof  actually  appropriated,  and 
through  which  the  canal  is  constructed.  The  appropriation  made 
the  State  the  owner  of  the  part  appropriated.  The  remainder 
of  the  pi*emises  was  not  affected  by  the  mere  appropriation,  but 
by  the  construction  work  and  diversion  which  followed,  and  the 
omission  to  permit  the  continuation  of  the  flow  of  the  stream, 
by  a  culvert  or  other  means.  It  does  not  appear  that  the  prior 
owner  was  ever  compensated  in  any  way  for  the  interruption 
of  the  flow  of  the  stream,  or  in  any  other  manner,  except  for  the 
appropriation  of  the  land  through  which  the  canal  passes.  Nor 
is  it  material  that  the  constniction  which  diverted  the  water  was 
effected  before  the  claimants  obtained  their  contract  to  purchase 
the  pasture  lot.  The  diversion  for  w^hich  we  will  permit  recovery 
is  for  the  six  months  prior  to  the  filing  of  the  notice  of  intention, 
during  which  time  tlie  claimants  have  been  the  equitable  owners 
an<i  entitled  to  sole  pos^>ession  under  the  contract.  The  diversion 
is  an  injury  to  their  right  of  possession  of  the  uninterrupted  flow 
of  the  natural  stream  during  that  period. 
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The  fact  that  the  claimants  have  mistaken  their  measure  of 
damage  and  sought  recovery  for  alleged  permanent  diminution 
in  the  value  of  the  premises  does  not  affect  the  nature  of  the 
claim.  The  court  will  apply  the  proper  measure  of  damages  to 
the  facts  alleged  and  proved.  The  evidence  is  not  very  satisfactory 
in  this  respect,  but  there  is  sufficient  before  the  court,  as  to  pump- 
ing costs  and  other  facts,  to  enable  us  to  reach  a  conclusion  as  to 
the  damage  suffered  during  the  six  months'  period  involved.  That 
damage  amounted  to  twenty  dollars,  for  which  an  award  will  be 
made. 

All  the  motions  made  by  the  State  at  the  close  of  the  claimants' 
case,  and  at  the  close  of  the  testimony,  are  denied,  with  an  excep- 
tion to  the  State. 

Ackerson,  P.  J.,  concurs. 

Ordered  accordingly. 


G.  Mahcus  Beougham,  as  Administrator  of  the  Goods,  Chattels 
and  Credits  which  were  of  John  H.  Brougham,  Deceased, 
Claimant,  v.  State  of  New  Yoek 

Claim  No.  2591-A 

(State  of  New  York,  Court  of  Claims,  July,  1918) 

Negligence  —  of  State  proximate  cause  of  death  of  decedent  —  damages  — 
canals. 

The  duty  of  the  State  to  furnish  a  lock  tender  on  one  of  its  canals  a 
reasonably  safe  place  in  which  to  work  may  not  be  delegated. 

A  man  seventy-nine  years  of  age,  without  previous  experience  as  a  lock 
tender,  entered  the  employ  of  the  State  in  that  capacity  at  junction  lock 
No.  14  of  the  Champlain  canal  at  Fort  Edward,  N.  Y.,  and  on  the  night 
of  the  sixth  day  of  his  service,  while  opening  the  westerly  gate  and  push- 
ing the  gate  beam  over  the  stairway,  across  the  top  of  which,  for  passage, 
were  planks  laid  loosely  side  by  side,  he  fell  to  the  bottom  of  the  stair- 
way, sustaining  injuries  which  resulted  in  his  death  within  a  month. 
Upon  the  hearing  of  a  claim  for  damages  it  appeared  that  the  distance 
from  the  top  of  the  stairway  to  the  inside  of  the  plank  horizontally  was 
six  feet,  and  from  the  plank  to  the  bottom  of  the  stairway  vertically  was 
also  six  feet,  and  except  for  the  planks  the  stairway  top  was  entirely  open. 
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It  further  appeared  that  at  the  time  of  the  accident  a  lamp  post  stood 
near  the  stairway  and  planks,  but  the  State's  employees  had  omitted  to 
furnish  any  lamp  for  it.  Held,  that  the  negligence  of  the  State  was  the 
proximate  cause  of  the  death  of  decedent  and  the  claim  is  allowed  at 
$500. 

Though  the  lock  was  designed  for  the  installation  of  a  power 
system  of  operation,  the  State  should  have  required  the  stairway  to  be 
closed  so  long  as  manual  operation  of  the  gates  was  continued,  or  should 
have  provided  a  proper  and  protected  passageway  across  it. 

The  burden  was  upon  the  State  to  establish  that  the  deceased  was 
guilty  of  contributory  negligence.  Code  Civ.  Pro.  §  841*b.  His  mere 
fall,  under  the  circumstances  described,  was  not  enough  to  raise  the 
inference  that  any  carelessness  on  his  part  contributed  to  it. 

It  is  not  enough  that  he  knew  of  the  existence  of  defects  in  the  place 
of  his  work  to  charge  him  with  an  assumption  of  the  risks  involved, 
but  the  risks  themselves  must  have  been  obvious  under  all  the  circum- 
stances. From  a  consideration  of  the  evidence,  the  Court  held  that  it 
did  not  affirmatively  appear  that  the  risks  involved  were  obvious  and 
apparent  under  the  circumstances  to  the  deceajsed,  and  therefore  that 
they  were  assumed  by  him.  The  brevity  of  the  decedent's  emplo3^ent 
and  experience  was  a  potent  factor  in  leading  the  Court  to  this  con- 
clusion. 

Claim  for  damages  for  negligence  for  the  death  of  John  H. 
Brougham,  a  lock  tender  at  Junction  Lock  No.  14  of  the  Cham- 
plain  canal  at  Fort  Edward,  N.  Y. 

Edgar  Hull  (Benjamin  P.  Wheat,  of  counsel),  for  claimant. 

Henry  P.  Xevins,  Deputy  Attorney-General,  for  State  of  New 
York. 

Cunningham,  J. —  John  II.  Brougham,  the  decedent,  was  a 
lock  tender  at  Junction  Lock  No.  14,  of  the  Champlain  canal, 
at  Fort  Edward,  N.  Y.  His  duty  was  to  operate  the  gates,  when 
necessary  for  the  passage  of  boats.  His  hours  of  employment  were 
from  three  o'clock  p.  m.  to  eleven  o'clock  p.  m..  each  dav.  He 
entered  the  State's  employ  May  1,  1915,  having  had  no  prior 
experience  as  lock  tender.  He  was  seventy-nine  years  old,  and 
all  his  children  were  of  full  age.  He  contributed  no  valuable 
aid  to  any  of  them,  except  that  one  unmarried  daughter  lived 
at  home  with  him,  and  another  unmarried  daughter  also  made 
her  home  with  him,  although  temporarily  absent  at  the  time  of 
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his  death.  Both  daughters  did  the  household  work,  and  cared  for 
the  decedent's  welfare  and  comfort.  Prior  to  his  employment  by 
the  State,  Brougham  was  a  nursery  agent,  and,  when  employed, 
contributed  about  fifty  dollars  a  month  to  the  household.  As 
lock  tender  he  received  forty-fivt^  dollars  per  month  during  the 
navigation  season.  He  had  no  other  income  except  from  a  garden, 
an  acre  and  a  half  in  area,  which  he  cared  for.  His  health  was 
excellent. 

The  lock  had  lower  and  upper  sets  of  gates.  The  lock  walls 
were  of  concrete,  and  just  outside  of  the  westerly  side  of  the  lower 
end  of  the  lock  was  a  concrete  stairway  from  the  upper  structure 
to  the  side  of  the  canal  below  the  lower  gates.  The  stairway,  at 
the  time  with  which  we  ai*e  concerned,  was  not  necessary  for  the 
operation  of  the  lock.  The  lock  was  designed  for  the  installation 
of  a  power  system  of  operation.  The  only  method  in  use  at  that 
time  for  operating  the  gates  was  for  the  lock  tender  to  push  the 
beam  gate  end,  extending  out  over  the  wall,  in  toward  the  wall, 
and  conversely  to  close  them  —  all  by  hand.  To  open  the  lower 
westerly  gate  the  lock  tender  was  obliged  to  push  the  long  beam 
end  of  this  gate  easterly  to  a  point  over  the  westerly  lock  wall, 
and,  in  doing  it,  to  walk  across  and  over  the  open  top  of  the  stair- 
way. The  only  means  afforded  for  passing  across  the  top  of 
said  stairway  was  throe  nine-inch  planks,  laid  loosely  side  by 
side  over  the  stairway  top.  There  was  no  railing  or  protection 
on  either  side.  The  distance  from  the  top  of  the  stairway  to  the 
inside  edge  of  the  plank,  horizontally,  was  six  feet,  and  from 
the  plank  to  the  bottom  of  the  stair\vay,  vertically,  was  also  six 
feet.     Except  for  the  planks  the  stairway  top  was  entirely  open- 

A  lamp  post  stood  near  the  stairway  and  planks,  but  at  this 
time  the  State's  employees  had  omitted  to  furnish  any  lamp  for 
it.  On  the  night  of  May  6,  1915,  while  the  decedent  was  opening 
the  westerly  gate,  and  in  that  operation  was  pushing  the  gate 
beam  over  the  stairway  toward  the  westerlv  lock  wall,  and  in  so 
doing  w^as  crossing  the  planks  over  the  stairway,  he  fell  from  the 
planks  to  the  bottom  of  the  stairway  with  great  violence,  which 
resulted  in  his  death  on  June  4,  1915. 
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The  State  contends,  in  defense,  that  it  has  not  been  negligent, 
that  the  decedent's  death  was  not  the  proximate  rejult  of  any 
negligence  of  the  State,  that  the  decedent  was  guilty  of  contribu- 
tory negligence,  and  that  he  assumed  the  risk  of  the  conditions 
which  prevailed  and  of  the  injuries  which  came  to  him. 

It  was  the  duty  of  the  State,  as  master,  to  furnish  to  the 
decedent  a  reasonably  safe  place  in  which  to  work.  This  is  one 
of  the  duties  which  the  employer  cannot  delegate.  The  common 
law,  so  grudging  in  its  protection  to  employees,  and  so  con- 
servative in  its  imposition  of  duties  upon  employers,  so  decrees. 
It  is  idle  to  urge  that  the  State,  which  maintained  this  needlessly 
open  and  unguarded  stairway  and  these  unrailed  loose  planks 
over  which  the  lock  tender  was  obliged  to  pass,  pushing  ahead 
of  him  the  beam  end  of  a  ponderous  gate,  used  reasonable  diligence 
and  care  to  provide  a  safe  place  for  him  to  work.  On  the  con- 
trary, it  was  essentially  dangerous,  particularly  for  an  employee 
seventy-nine  years  of  age.  The  State  should  have  required  the 
stairway  to  be  closed,  so  long  as  manual  operation  of  the  gates 
was  continued,  or  it  should  have  provided  a  proper  and  protected 
passageway  across  it.  It  was  not  safe  at  any  lime,  but  the  State 
omitted  the  reasonable  duty  to  provide  a  proper  light  at  night 
for  it.  The  tragic  result  reasonably  was  to  have  been  apprehended. 
The  State  was  negligent,  and  its  negligence  was  the  proximate 
cause  of  Brougham's  death. 

The  decedent  was  free  from  contributory  negligence.  The 
burden  is  upon  the  State  to  establish  that  he  was  guilty  of  care- 
lessness. Code  Civ.  Pro.  §  841b.  It  has  not  made  any  proof 
whatever  that  the  decedent  had  any  power,  authority,  duty  or 
opportunity  to  remedy  the  unsafe  conditions  existing.  Xo  one 
witnessed  Brougham's  fall.  The  circumstances  do  not  show 
affirmatively  that  it  was  due  to  any  careles  ness  on  his  part.  His 
fall  well  might  have  been  expected  to  occur  in  such  a  place  and 
circumstances  while  in  the  exercise  of  all  reasonable  care.  His 
mere  fall,  under  the  conditions  described,  is  not  enough  to  raise 
the  inference  that  any  carelessness  on  his  part  contributed  to  it 

It  is  urged  that  the  decedent  arsumed  the  risks  of  the  danger 
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involved  in  the  defective  and  negligent  conditions  here  described. 
This  claim  is  not  brought  under  the  Employers'  Liability  Act, 
but  at  common  law.  Consequently  the  statute,  which  has  altered 
the  principles  applicable  to  "  assumption  of  risk  "  by  an  employee, 
has  no  application  to  this  claim.  Kearney  v.  Hanlien,  149  App. 
Div.  524.  It  may  be  said  generally  that  at  common  law  a  servant 
assumes  all  the  risks  incident  to  his  employment,  after  the  master 
has  discharged  his  duty  of  reasonable  care  to  prevent  thorn,  and 
such  other  risks  as  are  open  and  obvious  to  the  servant.  Eastland 
V.  Clarke,  165  N.  Y.  420,  and  cases  cited.  The  inquiry  here  is 
whether  the  risks  were  of  that  obvious,  open  and  apparent  char- 
acter which  he  must  be  held  to  have  assumed  by  entering  upon 
and  continuing  in  the  employment.  It  is  not  enough  that 
Brougham  Ipiew  of  the  existence  of  defects  in  the  place  of  his 
work  to  charge  him  with  an  assumption  of  risks  involved,  but  the 
risks  themselves  must  have  been  obvious  under  all  the  circum- 
stances. Windover  v.  Troy  City  R.  Co.,  4  App.  Div.  202. 
Although  the  decedent  lived  in  the  vicinity  of  the  lock  it  does  not 
appear  that,  prior  to  May  1,  1915,  he  ever  ob:erved  or  had  knowl- 
edge of  the  planks  and  open  stairway,  or  of  the  conditions  of  the 
gate  operation.  Before  that  time  he  was  not  concerned  with  these 
conditions,  and  we  cannot  assume  that  he  had  any  knowledge 
whatever  of  them,  in  the  absence  of  proof  to  that  effect.  He  had 
been  in  the  State's  employ  five  days  prior  to  the  day  of  his  injury. 
It  does  not  appear  affirmatively  that  during  the  hours  of  his 
employment  in  that  period  he  had  operated  this  gate,  particularly 
at  night,  or  that  he  knew  that  the  planks  were  loosely  laid,  and, 
therefore,  readily  movable,  or  the  amount  of  effort  necessary  to 
move  the  gate,  or  that  he  was  familiar  personally  with  the  risks 
attendant  on  the  conditions  which  obtained.  We  cannot  assume 
these  facts.  It  does  not  appear,  therefore,  that  the  risks  involved 
in  the  defective  place  were  obvious  or  apparent  under  the  circum- 
stances, and  therefore,  that  thev  were  assumed  bv  the  decedent. 
The  brevity  of  the  decedent's  employment  and  experience  h  a 
potent  factor  in  leading  us  to  this  conclusion.  Boyle  v.  Degnon- 
McLean  Construction  Co.,  47  App.  Div.  311. 
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It  is  clear  that  the  conditions  which  j)revail  here  must  limit  the 
award  to  a  moderate  sum.  Brougham's  age,  meagre  earning 
capacity  and  family  circumstances  nmst  modify  the  recovery. 
The  award  will  be  $500. 

At  the  trial  the  State  moved  for  the  dismissal  of  the  claim. 
Decision  w^as  re  erved.  The  motions  are  denied,  with  an  exception 
to  the  State  to  this  ruling. 

Ackerson,  P.  J.,  concurs. 

Ordered  accordingly. 


Daniel  Bastian,  Claimant,  t\  State  of  Xew  York 

Claim  Xo.  14605 

(State  of  New  York,  Court  of  Claims,  July,  1918) 

Damages — ^to  crops  by  flood  —  when  claim  for,  dismissed  —  trespass  —  juris- 
diction—  Laws  i9i5,.chap.  640,  amended  by  Laws  1916,  chap.  420. 

The  statute  (Laws  of  1915,  chap.  640,  as  amended  by  chapter  420, 
Laws  of  1916),  conferring  jurisdiction  upon  the  Court  of  Claims  of  any 
claim  theretofore  accrued  and  filed  as  required  by  said  statute  "  for 
compensation  or  damages  for  or  on  account  of  the  appropriation  or  use 
by  the  State  of  any  lands  *  *  *  or  other  property,"  was  not 
intended  to  include  claims  for  damages  with  which  the  appropriation 
or  use  of  lands,  etc.,  by  the  State  is  merely  incidental,  or  remotely  con- 
cerned or  connected;  to  come  within  the  remedial  provisions  of  the  stat- 
ute the  damage  to  the  claimant  must  be  the  proximate,  physical  and 
direct  result  of  the  appropriation  or  use  by  the  State  of  land,  etc.,  of 
the  claimant. 

Where  the  owner  of  a  farm,  through  which  passed  the  proposed  route 
of  the  barge  canal,  has  been  paid  an  award  for  the  permanent  appropria- 
tion of  a  portion  of  said  farm,  and  where,  as  a  result  of  the  use  by  the 
State  of  its  own  property  and  confined  thereto,  water  was  caused  to 
flood  certain  of  the  land  remaining  to  the  owner  of  said  farm,  a  clciim 
for  damages  to  crops  by  one  working  the  farm  on  equal  one-half  shares 
must  be  dismisstHi. 

The  unauthorized  a<?ts  of  the  employees  of  the  State  which  resulted 
in  such  damage,  and  for  which  there  was  no  statutory  provision  for 
compensation,  were  but  the  trespasses  of  the  individuals  who  committed 
them,  and  the  State  is  not  responsible  therefor. 
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Claim  for  damages  to  crops  by  one  working  farm  on  shares. 

Heiby  W.  lingerer,  for  claimant. 

Harry  W.  Ehle,  Deputy  Attorney-General,  for  State  of  Xew 
York. 

CuNNixGiLA^M,  J. —  In  each  of  the  years  1909  and  1910,  this 
claimant  was  working,  upon  equal  one-half  shares  of  the  crops, 
a  farm  through  which  passed  the  proposed  route  of  the  Barge 
canal.  The  owner  of  the  farm,  which  is  situate  in  the  town  of 
Galen,  Wayne  county,  in  this  State,  was  William  Creager,  who, 
prior  to  the  filing  of  this  claim,  filed  a  claim  in  this  court  for 
the  permanent  appropriation  of  a  portion  of  the  farm,  and  received 
an  award  of  $4,000,  in  full  settlement  of  his  claim.  The  award 
was  paid  before  this  claim  was  filed.  This  claimant  was  not  a 
party  to  that  proceeding,  nor  was  any  notice  of  the  appropriation 
served  upon  him.  The  claimant  has  filed  no  notice  of  intention 
herein,  and  this  claim  was  filed  on  the  2d  day  of  September,  1916. 
It  alleges  that  it  is  filed  pursuant  to  the  provisions  of  chapter  420 
of  the  Laws  of  1916.  In  April,  1909,  the  State's  resident  engi- 
neer, accompanied  by  the  contractor  who  was  to  build  a  bridge 
in  connection  with  the  Barge  canal  improvement  on  or  near  the 
farm,  called  on  Creager  and  stated  that  the  State  was  about  to 
appropriate  a  part  of  the  farm,  and  that  proceedings  to  that  end 
would  be  soon  instituted.  He  requested  permission  to  begin  work 
before  the  proceedings  were  begun.  Creager  was  told  that  they 
would  occupy  about  two  acres,  and  would  not  damage  any  of  the 
crops  on  the  rest  of  the  land.  Creager  consented.  This  claimant 
was  not  consulted,  and  did  not  consent  to  any  of  the  acts  herein 
referred  to.  The  appropriation  by  the  State  of  about  forty-five 
acres  of  the  farm  was  made  on  July  17,  1909.  On  or  about 
May  24,  1909,  and  between  that  date  and  July  17,  1909,  a  number 
of  men,  whose  identity  is  not  certain,  but  whom  we  find  from  the 
proof  to  be  employees  of  the  State,  or  operating  under  its  orders, 
began  work  on  the  farm,  as  a  result  of  which  much  of  the  crop:;  in 
which  this  claimant  was  interested  was  destroyed  and  he  was 
damaged  in  various  ways:      (a)    They  invaded,  excavated  and 
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trampled  on  the  corn  crop,  and  destroyed  much  of  it;  (b)  they 
dumped  and  deposited  earth  in  a  ditch  on  the  farm,  and  adjacent 
to  the  com  field,  so.  that  the  water  of  the  ditch  backed  up  and 
flooded  a  large  part  of  the  com  crop.  By  both  acts  of  the  State 
aforesaid  six  acres  of  the  com  crop  were  destroyed;  (c)  they  cut 
trees  on  the  farm  and  dragged  them  over  the  field  containing  the 
growing  oat  crop  and  destroyed  five  acres  of  it;  (d)  by  the  clog- 
ging of  the  ditch  mentioned  three  acres  of  growing  hay  were 
flooded  and  ruined;  (e)  in  October,  1910,  they  built  an  embank- 
ment on  that  part  of  the  premises,  which  the  State  had  then 
appropriated,  in  such  a  manner  as  to  completely  cut  off  the  ditch, 
causing  the  water  to  flood  three  acres  of  the  land  remaining  to 
Creager,  which  the  claimant  had  seeded  to  hay. 

Several  interesting  and  somewhat  intricate  questions  of  law 
confront  us,  but  our  disposition  of  two  of  them  being,  determina- 
tive of  the  claim  it  is  unnecessary  to  comment  upon  the  others, 
as  they  cannot  affect  the  result. 

The  claim  presents  two  alleged  causes  of  action,  one  alleged 
to  have  accrued  in  1909  and  the  other  in  1910.  If  the  cause  of 
action  alleged  to  have  accrued  in  1910  is  not  within  the  provisions 
of  chapter  420  of  the  Laws  of  1916  it  is  obvious  that  there  can 
be  no  recovery  upon  it.  The  part  of  that  statute  with  which  we 
are  concerned  reads  thus: 

"  §  1.  The  court  of  claims  shall  have  jurisdiction  of  *  *  * 
any  claim  *  *  *  heretofore  accrued,  which  shall  be  filed 
within  one  year  after  this  act  takes  effect,  for  compensation  or 
damages  for  or  on  account  of  the  appropriation  or  use  by  the  state 
of  any  lands,  structures,  waters,  franchises,  rights,  easements  or 
other  property  *  *  *  notwithstanding  the  lapse  of  time  since 
the  accrual  of  the  claim  *  *  *.  The  filing  of  such  claim 
shall  also  be  in  lieu  and  stead  of  any  notice  of  intention  to  so 
file.     *     *     *." 

This  statute  amended  chapter  640  of  the  Lawi  of  1915,  to  rend 
as  above.  Chapter  640  of  the  Laws  of  1915  related  solely  to 
claims  for  compensation  or  damages,  for  or  on  account  of  the 
appropriation   of   lands,   etc.       The   amendment,    among   other 
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changes,  brought  within  the  effect  of  the  statute,  also,  claims  for 
or  on  account  of  the  use  by  the  state  of  lands,  etc.  The  word 
"use"  in  this  statute  should  have  its  ordinary  meaning.  It  is 
defined  in  Webster's  Dictionary  (Rev.  Unab.  1913  ed.)  as  follows: 
"  The  act  of  employing  anything,  or  of  applying  it  to  one's  service ; 
the  state  of  being  used,  employed  or  applied.''  We  are  agreed 
that  the  statute  applies,  not  merely  to  claims  for  appropriation, 
but  to  claims  for  or  on  account  of  the  use  by  the  State  of  lands, 
etc.,  in  certain  cases.  But  to  quote  from  a  case  recently  decided 
by  us :  "  It  is  cl«ar  to  us  that  the  lands,  structures,  waters,  fran- 
chises and  rights,  easements  or  other  property  mentioned,  refers 
to  lands,  etc.,  of  the  claimant.  If  was  not  the  intention  of  the 
legislature  to  extend  the  privileges  of  the  statute  to  all  claims  for 
damages,  nor  to  claims  for  damages  on  account  of  the  appropria- 
tion or  use  of  property,  not  of  the  claimant,  but  which  might, 
nevertheless,  have  damaged  premises  of  the  claimant.  Nor  was 
it  intended  to  include  claims  for  damages  with  which  the  appro- 
priation or  use  of  lands,  etc.,  by  the  state  is  merely  incidental, 
or  remotelv  concerned  or  connected.  To  come  within  the  remedial 
provisions  of  this  statute,  the  damage  to  the  claimant  must  be  the 
proximate,  physical  and  direct  result  of  the  appropriation  or  use 
by  the  state  of  land,  etc.,  of  the  claimant.  If  he  had  no  interest 
at  the  time  in  the  landj  etc.,  so  appropriated,  or  so  actually  used 
by  the  state,  this  statute  does  not  apply  to  his  claim.  This  damage 
was  not  caused  by  the  appropriation  or  u^e  of  any  lands  in  which 
the  claimants  had  an  interest  at  the  time.  The  excavation  and 
dredging  of  the  channel  of  the  canal  was  effected  by  the  state  on 
its  own  premises  —  land  which  it  had  appropriated  previous  to 
any  construction  work  whatever.  The  state  did  not  appropriate 
or  use  any  propoi-ty  of  the  claimant}^,  nor  were  the  claimants 
damaged  on  account  of  such  appropriation  or  use.  They  were 
damaged  as  the  remit  of  use  by  the  state  of  its  own  property, 
and  of  a  use  confined  to  its  own  property.  It  is  clear  to  us  that 
the  legislature  did  not  intend  to  abolish  the  safeguards  provided 
by  section  264  of  the  Code  of  Civil  Procodure,  as  to  claims  arising 
from  the  use  by  the  state  of  its  own  premises,  which  u^e  mav  have 
damaged  the  claimants  or  their  property.      To  accomplish  such 
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a  result  would  require  a  more  clear  and  certain  expression  of  inten^ 
tion  by  the  legislature,  in  its  enactment  of  a  change  so  important 
and  inclusive  in  character."  Noakes  v.  State,  104-  Misc.  Rep.  279 
(reported  herein  at  page  121). 

It  is,  then,  clear  that  the  cause  of  action  for  the  alleged  damage 
of  1910  is  not  within  the  provisions  of  the  statute  and  that  the 
court  is  without  jurisdiction  as  to  it. 

We  have  been  requested  by  the  claimant  to  find  that  all  the  acts 
complained  of  and  alleged  to  have  occurred  in  1909  and  1910 
were  trespasses  against  the  claimant.  If  that  be  the  case  as  to 
the  cause  of  action  in  1910,  it  will  afford,  under  the  discussion 
which  will  follow,  an  additional  reason  for  the  dismissal  of  that 
alleged  cause  of  action.  The  acts  perpetrated  in  1909,  and  con- 
stituting the  other  alleged  cause  of  action  of  the  claim,  unques- 
tionably were  trespasses,  if  they  were  wrongs  at  all.  The  proof 
was  not  clear  and  certain  that  the  men  who  perpetrated  these 
injuries  to  the  crops  were  employees  of  the  State.  If  they  were 
not,  or  if  they  did  not  act  under  the  direction  of  the  State's  oflScers, 
of  course,  the  State  would  not  be  liable  for  their  conduct.  It  is 
fairly  inferable  from  all  the  testimony,  however,  that  they  were 
acting  pursuant  to  the  orders  of  the  resident  engineer,  and  we 
have  found  them  to  be  such  employees,  for  the  purposes  of  this 
case.  For  the  use  of  property  by  the  State,  or  its  employees,  with 
the  consent  of  the  owners,  by  arrangement  and  agreement  with  the 
latter,  to  pay  for  such  use,  recovery  may  be  had  in  this  court  for 
use  and  occupation.  Remington  v.  State  of  New  York,  116  App. 
Div.  522.  But,  ^s  noted,  the  acts  complained  of  were  trespasses. 
T^he  State  is  not  liable  for  a  trespass  committed  by  its  employees, 
ostensibly  in  its  behalf,  without,  statutory  authority,  and  without 
appropriate  statutory  provision  for  just  compensation  therefor. 
Litchfield  v.  Bond,  186  N.  T.  66;  Remington  v.  State  of  New 
York,  supra.  The  Barge  Canal  Act,  chapter  147  of  the  Laws  of 
1903,  contains  no  provision  authorirfng  such  acts  by  the  employees 
of  the  State,  nnd  provides  no  means,  or  plan,  of  compensation 
for  them.  That  act  afford'^  but  one  method  for  the  taking  of 
private  property,  and  that  is  contained  in  section  4.  These  acts 
were  not  effected  pursuant  to  that  section,  nor  did  th^  purport 
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to  be.  There  was  no  authority  in  any  employee  of  the  State  to 
perpetrate  them,  and  no  statutory  provision  for  compensation  for 
them.  They  amounted  to  the  taking  of  private  property  of  the 
claimant.  Under  the  authorities  we  have  mentioned  they  were 
but  the  trespasses  of  the  individuals  who  committed  them,  and  for 
them  the  State  is  not  respon?ible.  Therefore,  there  can  be  no 
recovery  for  the  alleged  cause  of  action  of  1909. 

The  motion  made  by  the  State,  at  the  close  of  the  testimony, 
for  the  dismissal  of  the  claim  is,  in  all  respects,  granted,  with  an 
exception  to  the  claimant. 

Ackerson,  P.  J.,  concurs. 

Claim  dismissed. 


General  Construction  Company,  Vincent  Aderente,  Acme 
Road  Machinery  Company,  and  First  ^National  Bank  of 
Albany,  N.  Y.,  Claimants,  v.  State  of  New  York 

Claim  'No,  2031-A 

(State  of  Xew  York,  Court  of  Claims,  July,  1918) 

Contracts  —  substantial  perfonnance  —  when  claimant  entitled  to  recover  — 
assignments  —  highways  —  Laws  igog,  chap.  30. 

A  contract  for  the  improvomcnt  of  a  State  highway  having  heen  made 
with  the  Commissioner  of  Highways  as  authorized  by  chapter  30  of  the 
Laws  of  1909,  the  contractor  made  an  assignment  of  all  sums  due  or  to 
grow  due  thereimder  to  claimajit,  with  power  to  collect  and  sue  for  them 
in  its  name.  All  work  done  under  the  contract  was  done  by  claimant 
and  various  later  assignments  of  funds  due  or  to  accrue  under  the  con- 
tract were  made  by  the  contractor  to  claimant  and  others.  Upon  the 
completion  of  the  work,  the  engineer  in  charge  having  reported  the  road 
for  acceptance  to  his  superior,  he,  the  division  engineer  and  the  county 
engineer  examined  the  road  for  final  inspection,  and  as  a  result  presented 
a  list  of  items  of  work  to  be  done  bv  the  contractor.  Several  months 
later  another  inspection  was  made,  as  a  result  of  which  the  contractor 
was  directed  by  tlie  engineer  in  charge  to  complete  certain  other  items 
of  work  as  a  condition  to  acceptance  and  to  do  certain  work  not  necessi- 
tated by  any  fault  of  the  contract(u-  but  due  to  an  error  in  the  original 
plan.  Upon  the  hearing  of  a  claim  to  recover  the  amount  alleged  to  be 
due,  held,  that  claimant,  having  substantially  performed  the  contract,  is 
entitled  to  recover,  except  as  to  certain  items  stated  in  the  opinion. 
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Claim  for  compensation  for  work  done  under  contract. 

John  C.  Wait,  for  claimants  General  Construction  Company, 
Vincent  Aderente,  and  Acme  Road  Machinery  Company. 

Tracey,  Cooper  &  Townsend  (E.  J.  Savage,  of  counsel),  for 
First  National  Bank  of  Albany,  N.  T. 

Henry  P.  K"evins,  Deputy  Attorney-General,  for  State  of  New 
York. 

Cunningham,  J. —  On  March  20,  1911,  the  claimant.  General 
Construction  Company,  entered  into  a  contract  with  the  Commis- 
sioner of  Highways,  under  chapter  30  of  the  Laws  of  1909,  as 
amended,  for  the  improvement  of  the  HoUowville-Craryville 
County  Highway  No.  763  in  Columbia  county.  On  April  13, 
1911,  the  General  Construction  Company  duly  assigned  to  the 
claimant  Vincent  Aderente  all  sums  due  or  to  become  due  to  it 
under  the  contract,  empowering  Aderente  to  collect  them,  and  to 
sue  in  its  name.  Subsequently  Aderente  entered  upon  perform- 
ance of  the  contract  and  all  the  work  done  under  it  has  been  done 
by  him.  Various  later  assignments  of  funds  due  or  to  accrue 
under  the  contract  were  made  by  the  General  Construction  Com- 
pany, by  Aderente,  its  attorney,  to  the  claimant  First  National 
Bank  of  Albany,  N.  T.,  and  to  the  claimant  Acme  Road  Machinery 
Company  of  Frankfort,  N.  T. 

The  original  contract  provided  for  the  construction  of  a  bitumi- 
nous macadam  road  of  two  courses  of  broken  stone,  each  three 
inches  thick  in  place.  On  April  29,  1912,  after  two  miles  of 
the  road  had  been  completed  according  to  these  specifications,  a 
supplemental  contract  was  entered  into  between  the  contractor 
and  the  State,  changing  the  specifications  and  type  of  road,  by 
providing  for  the  construction  of  a  six-inch  sub-base  of  larger 
and  heavier  stone,  in  lieu  of  the  lower  three-inch  course  of  broken 
stone  originally  provided. 

In  early  August,  1913,  the  engineer  in  charge,  one  Biggi, 
reported  the  road  for  acceptance  to  his  superior.  A  few  days 
later,  on  August  11,  1913,  the  division  engineer  and  the  county 
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engineer,  superiors  of  Biggi,  accompanied  by  the  latter,  examined 
the  road  for  final  inspection,  and  as  a  result  presented  a  list 
of  eleven  items  of  work  to  be  done  by  the  contractor  before 
acceptance.  Subsequently,  on  November  8,  1913,  the  county 
engineer,  the  division  engineer  and  representatives  of  the  con- 
tractor again  inspected  the  road,  and  as  a  result  of  this  inspec- 
tion the  contractor  was  directed  by  the  engineers  to  complete 
sixty-nine  other  items  of  work  as  a  condition  to  acceptance.  At 
the  same  time  the  engineers  directed  the  contractor  to  increase 
the  slope  of  an  embankment  at  the  Harlem  railroad  crossing, 
from  a  slope  of  one  on  one  to  a  slope  of  one  and  one-half  on 
one,  and  for  that  purpose  to  excavate  the  necessary  earth  from 
borrow  pits  and  place  it  in  the  embankment.  The  last  item 
of  work  was  not  necessitated  by  any  fault  of  the  contractor, 
or  by  any  failure  of  the  latter  to  erect  the  first  embankment 
properly,  but  was  due  to  an  error  in  the  original  plans.  The 
engineers  promised  that  the  contractor  would  be  paid  out  of 
the  funds  available  for  the  construction  of  the  road,  in  order 
to  obviate  payment  from  the  maintenance  fund  available  to  the 
department,  and  the  depletion  of  the  latter  fund.  All  the  items 
of  work  which  the  engineers  directed  the  contractor  to  perform 
were  completed  by  December  18,  1913.  Subsequently,  on  Janu- 
ary 28,  1914,  under  a  special  agreement,  the  contractor  did 
further  work  on  the  road,  at  the  instance  of  the  commission 
of  highways,  amounting  to  $6,980.22.  This  work  was  completed 
and  included  in  estimate  No.  17,  on  March  20,  1914,  and  at 
that  time  the  contractor  was  paid  on  account  thereof,  $5,964.59, 
leaving  a  balance  for  this  work  of  $1,015.63.  During  the  pro- 
gress of  highway  construction,  the  contractor,  by  direction  of  the 
engineer  in  charge,  decreased  the  grade  of  the  crown  of  a  hill 
three  feet  lower  than  shown  on  the  plans  forming  a  part  of  the 
contract,  which  excavation  amounted  to  1,121  cubic  yards  of 
rock  and  fifty-seven  cubic  yards  of  earth.  Elsewhere,  in  the 
course  of  the  construction,  the  engineer  in  charge  changed  the 
line  of  the  road  laterally  from  that  shown  on  the  plans,  and  aa 
a  result  the  contractor  was  obliged  to  excavate  in  hard  material, 
which  was  not  actually  rock,  but  which  was  more  difficult  to 
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excavate  than  rock,  and  which  was  composed  in  large  part  of 
cmenicd  gravel.  The  last  estimate  made  by  the  commission 
(f  highways  was  on  March  20,  1914,  and  purported  to  include 
:ho  work  done  to  that  date.  At  or  about  that  time  a  payment 
was  made  on  account  to  the  contractor,  the  State  retaining  as 
tho  ten  j)er  cent  provided  by  the  contract  to  be  retained  until 
final  acceptance  the  £um  of  $1,015.63,  remaining  unpaid  on  the 
work  done  pursuant  to  the  special  agreement  of  January  28, 
1914,  and  the  sum  of  $10,151.31  on  the  work  included  in  the 
original  and  first  supplemental  contracts,  a  total  of  $11,166.94, 
none  of  which  has  been  paid. 

On  or  about  June  5,  1914,  final  acceptance  not  having  been 
had,  the  then  commissioner  of  highways,  John  N.  Carlisle,  sent 
'wo  engineers  from  the  office  of  h's  department  to  examine  the 
lord  to  determine  if  it  had  been  properly  and  honestly  con- 
structed. These  engineers,  Culver  and  Cox,  made  eleven  excava- 
tions in  the  road  metal,  four  being  in  the  two-mile  portion  con- 
sisting of  two  three-inch  courses  of  broken  stone,  and  the 
remainder  in  the  other  5.14  miles  of  the  road.  Following  is 
tho  re.ult  as  showTi  in  Culver's  report: 


Station 


671  plusGD. 

6y4 

643plu3  75. 
624  o!us50 
5^7  plus  50. 
roi  plus  50. 
473  pi  IS  30. 

45  >  plm  50. 
i8)plu=»00 
'S'dIusOO. 
3  8  pus  30. 


Total 


r 

12'  wide 

W 

6 J'  bottom  5'  shale 
Gravelly  with  considerable 

loam 
7i'  gravelly  clay  or  loam 
6}' 

6' 


Later,  (Commissioner  Carlisle  had  an  interview  with  engineer- 
in-charge  Biggi,  and  the  commissioner  testified,  in  substance, 
that  Biggi  then  admitted  this  rej)ort  to  be  accurate,  and  asked 
to  be  allowed  to  resign,  and  that  Biggi  requested  an  opportunity 
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to  go  to  the  road  and  measure  the  places  mentioned,  and  that 
Carlisle  then  ordered  an  engineer  "  sent  out  there  with  Biggi 
and  show  him  the  report  is  correct." 

Biggi  testified  that  he  denied  the  report  was  correct,  but  told 
Carlisle  that  if  it  was  he  would  be  glad  to  resign,  and  ought 
to  be  prosecuted,  and  that  he  urged  that  another  engineer  or 
engineers  be  sent  out  with  him  to  ascertain  the  truth  as  to  the 
measurements. 

As  a  result  of  their  interview,  and  the  request  made  by  Biggi, 
engineers  Cox,  Simmons  and  Biggi  were  sent  out  from  the 
office  of  the  commission  to  re-examine  the  excavations  made  by 
Culver  and  Cox,  and  to  measure  again  the  thickness  of  the 
courses  composing  the  road  metal.  Cox  and  Simmons  made 
a  report  of  the  measurements  as  follows: 


Station 


671  plua60 

643  plus  75 

624pliis50 

501  plus  50  (edge) 
473  plus  30 

455  plus  50 

417  plus  or  minus. 


Total 
thickness 


SV 

SV 

9  minus 

7 

6* 

8 

8i  (water  in 
hole) 


Top 
course 


Original 
required 
thickness 


Original 

required 

top 


3" 

3  plus 

2} 

2 

3       (former 

meas.) . . . 

2i 

3       (former 

meas.) 


9' 
9' 
9* 
9' 

6' 
9' 


3' 
3' 
3' 
3' 

3' 
3' 


*  Bottom  course  found  crushed  stone  and  gravel  at  this  spot. 

The  following  measurements,  taken  on  the  previous  examina- 
tion, we  did  not  consider  it  neccssarv^  to  check: 


Station 


557  plus  50 . . 
380  plus  00 . . 
357  plus  00.  . 
328  plus  00.. 


Total 
thickness 


0' 
6. 


Top 
course 


31' 
3.. 
3.. 
3.. 


Orii>inal 
required 
thickness 


0. 
6. 
6. 


Orip:inal 

required 

top 


3' 
3 
3 
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Mr.  Biggi  testified  that  these  measurements  were  accurately 
taken,  with  the  greatest  care.  Mr.  Simmons  was  not  sworn  by 
either  side.  Mr.  Cox  testified  that  the  measurements  were  accu- 
rately taken,  but  that  because  of  the  veiy  nature  of  the  material 
to  be  measured,  and  the  conditions  involved,  the  measurements 
were,  to  an  extent,  a  matter  of  agreement  and  average,  and  that 
the  second  measurements  gave  to  Biggi,  as  an  engineer  under 
charges,  the  benefit  of  any  doubt,  and  indicated  that  the  meas- 
urements made  by  Culver  and  himself  were  the  more  accurate. 
It  is  undisputed  that  the  road  had  been  in  use  for  a  period  of 
between  three  months  and  two  years  before  the  measurements 
w€re  taken,  and  Mr.  Biggi  testified,  without  contradiction,  that 
during  that  period  the  erosion  would  decrease  the  thickness 
of  the  top  course  about  one-half  an  inch.  It  is  also  undisputed 
that  the  sub-base  bottom  made  of  large  and  irregular  stone  does 
not  pre^^^ent  a  regular  even  surface,  nor  uniform  thickness,  and 
that  the  tendency  of  the  stone  to  creep  under  the  roller  results 
usually  in  the  top  course  varying  somewhat  in  thickness.  It 
also  appeared  that  the  specifications  provided  that  the  posts  used 
in  the  construction  of  5,570  feet  of  guard  rail  along  said  road 
should  be  dipped  in  asphaltum  before  being  placed,  and  that 
they  should  measure  six  inches  in  diameter.  They  were  not 
dipped,  and  about  one-third  of  them  were  found  to  be  under  six 
inches  in  diameter,  varying  from  four  to  five  and  one-quarter 
inches  in  thickness.  All  the  posts  used  averaged  practically  six 
inches  in  diameter.  It  would  have  cost  the  contractor  about 
seventeen  dollars  and  fifty  cents  to  have  dipped  the  posts  in 
asphaltum.  Biggi  testified  that  ajt  that  time  there  was  much 
difference  of  professional  opinion  as  to  the  desirability  of  dipping 
posts,  and  it  does  not  appear  that  ho  called  the  matter  to  the 
attention  of  the  contractor,  or  required  that  it  should  be  done. 
On  the  contrary,  it  seems  that  Biggi  was  at  fault  for  this  omis- 
sion.  After  the  two  inspections  of  the  road  last  mentioned,  the 
commissioner  of  highways  refused  to  make  further  payment 
in  connection  with  the  work,  and  finally  cancelled  the  contract 
for  alleged  non-performance. 

The  claimants  seek  recovery,  as  follows:     First     For  the 
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retained  percentage  set  forth  in  estimate  Is^o.  17,  of  March  20, 
1914,  in  the  total  sum  of  $11,166.94,  less  a  credit  for  failure  to 
dip  the  posts  in  asphaltura,  in  the  sum  of  $17.50,  a  balance  of 
$11,149.44.  Secoiid.  For  compensation  for  completing  the  ele\'en 
items  of  work  required  on  August  11,  1913,  as  extra  or  addi- 
tional work,  in  the  sum  of  $763.25.  Third.  For  compensation 
for  completing  sixty-nine  items  of  work  required  on  November 
8,  1913,  as  extra  or  additional  work,  in  the  sum  of  $1,517.89. 
Fourth.  For  increasing  the  slope  of  the  embankment  at  the 
Harlem  railroad  crossing  by  excavating  earth  from  borrow  pits, 
and  placing  it  in  an  embankment  at  that  point,  in  'the  sum  of 
$1,560.  Fifth.  For  excavating  1,121  cubic  yards  of  rock  to 
decrease  the  grade  at  the  crown  of  the  hill  above  referred  to,  in 
the  sum  of  $1,513.35,  and  for  excavating  fifty-seven  cubic  yards 
of  earth  at  the  same  place,  for  the  same  purpose,  in  the  sum  of 
$29.64,  a  total  of  $1,542.99.  Sixth.  For  excavation  as  rock 
and  at  the  contract  price  for  rock,  the  hard  material  which 
waa  not  actually  rock,  encountered  as  above  set  forth,  because  of 
the  lateral  change  in  the  line  of  the  road,  in  the  sum  of  $525.15. 

The  State  interposes  several  defenses.  The  first  defense,  if 
well  founded,  would  defeat  any  recovery  at  all  by  the  claimants, 
because  it  would  be  effective  against  the  entire  claim.  It  is  that 
the  contractor  failed  to  perfonn  his  contract  exactly  or  substan- 
tially, in  that  the  guard  rail  posts  did  not  comply  with  the  specifi- 
cations, were  not  dipped  in  asphaltum,  and  the  road  metal  and 
its  courses  were  not  of  the  requisite  thickness.  Secmid,  that  the 
items  of  August  11,  1913,  and  Xovember  8,  1913,  were  not  extra 
or  additional  work,  but  constituted  finishing  up  and  completion 
of  undone  or  imsatisfactorv-  work.  Third,  that  there  can  be  no 
recovery  for  the  items  last  mentioned  in  any  event,  or  for  the 
increase  in  the  slope  of  the  embankment  at  the  Harlem  railroad 
crossing,  or  for  the  excavation  of  the  rock  and  earth  to  decrease 
the  grade  of  the  hill  crest  mentioned,  because  these  matters  were 
not  covered  by  a  supplemental  contract  executed  by  the  com- 
mission, as  provided  by  statute. 

The  principles  of  law  applicable  to  this  controversy  are  simple. 
Their  application  and  the  determination  of  the  issues  of  fact 
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involved  are  somewhat  difficult.  We  have  reached  our  conclusion 
in  this  case  after  careful  consideration  and  much  effort  to  attain 
a  fair  and  sensible  result,  under  the  law  controlling  our  deter- 
mination. 

The  first  defense  urged  by  the  State  is  not  sustained.  A 
claimant  is  not  always  barred  from  recovery  by  failure  exactly 
to  perform  his  contract.  An  omission  may  be  so  trivial  as  to 
be  wholly  disregarded.  Or  it  may  be  substantial,  and  yet  be  of 
such  a  character  and  imder  such  circumstances  as  to  permit  a 
recovery  on  the  principle  of  substantial  performance.  On  the 
other  hand,  it  may  be  such  as  to  defeat  any  recovery  whatever. 
The  principles  applicable  need  not  be  discussed  at  length.  We 
have  considered  them  in  a  recent  case.  Stanton  v.  State,  103 
Misc.  Rep.  221,  and  cases  cited.  This  contract  involved  a  sum 
in  excess  of  one  hundred  thousand  dollars.  The  failure  to  dip 
the  posts  perhaps  might  be  regarded  as  so  trivial  as  utterly  to 
be  disregarded,  particularly  in  view  of  the  circumstances  and 
cause  of  the  omission,  but  claimants  have  shown  it  would  have 
cost  about  seventeen  dollars  and  fifty  cents  to  dip  them.  There 
can  be  no  doubt  that  this  omission  ought  not  to  prevent  recovery 
for  substantial  performance,  on  deducting  the  sum  of  seventeen 
dollars  and  fifty  cents  from  the  contract  price. 

There  is  no  evidenc-e  that  there  was  any  difference  in  price 
between  the  cost  or  value  of  the  posts  furnished  and  those  specified. 
The  deficiency  in  size  was  unnoticed  in  the  inspections  of  August 
11  and  jN'ovember  8,  1913.  All  the  guard  rail  in  place  amounted 
to  but  $1,336.80.  Two-thirds  of  it  were  exactly  as  specified,  or 
better.  The  contract  price  of  all  th^  guard  rail  criticised,  in 
place  complete,  therefore,  was  but  $445.60.'  The  contract 
provides  that  the  posts  shall  be  set  eight  feet  apart,  making  each 
eight-foot  section  of  fence,  including  one  post  to  each  section, 
cost  $1.92,  complete  in  place.  It  is  obvious  that  the  posts  are 
an  excredingly  small  item  in  the  cost,  and  that  the  difference 
in  cost  between  posts  of  the  size  specified  and  those  used,  if  any, 
would  not  exceed  a  few  cents.  In  a  contract  of  this  magnitude, 
this  omission,  and  the  difference  in  cost,  likewise,  are  too  trivial 
to  prevent  recovery  of  the  large  sum  unpaid  the  claimants.    The 
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engineers  made  two  inspections  in  which  the  contractor 
co-operated  and  displayed  no  hesitation  in  meeting  their  wishes. 
They  did  not  object  to  the  posts,  but  pronounced  the  road  satis- 
factory, except  as  to  other  small  items,  which  were  remedied. 
The  posts  were  visible  for  inspection.  That  the  State  raised  no 
objection  until  a  third  inspection  was  made  for  the  purpose  of 
preventing  any  payment  of  the  balance  retained  may  be  con- 
sidered as  indicating  that  the  engineers  regarded  the  variance  in 
diameter  as  trivial. 

We  are  not  unmindful  of  the  alleged  deficiency  in  the  construc- 
tion of  the  road  metal.  We  conclude,  however,  that  the  State  has 
failed  to  establish  that  it  was  defective.  The  road  had  been  sub- 
jected to  severe  traffic  for  many  months.  One  or  more  winters  had 
passed  since  its  construction,  with  the  possible  changes  wrought  by 
frost  and  climate.  The  excavations  into  the  two-course  broken 
stone  section  showed  a  thickness  of  courses  equal  to  or  in  excess 
of  that  specified.  No  design  to  slight  the  work  is  evident  in  this 
portion.  Obviously  it  would  be  more  profitable  to  stint  that 
part  of  the  work,  because  the  small  broken  stone  used  there 
is  the  more  expensive  to  obtain  and  prepare.  We  believe 
the  difference  in  type  of  construction  of  theromaindor  of  the 
road  to  be  responsible  for  all  or  much  of  any  variance  disclosed. 
The  large  stone  in  the  sub-base  bottom  are  uneven  and  present 
an  irregular  surface  for  the  imposition  of  the  top  course.  Some 
irregularity  in  thickness  is  necessarily  a  concomitant  of  such 
work.  We  recognize  the  contractual  requirement  that  the  top 
course  should  be  three  inches,  and  the  bottom  course  six  inches, 
in  thickness,  and  not  merely  average  these  dimensions,  but  it  is 
entirely  probable  that  the  conditions  found  by  Culver  and  Cox, 
and  by  the  latter,  Simmons  and  Biggi,  might  Ix^  found  under  these 
conditions  and  circumstances,  and  after  the  lapse  of  time 
involved  here,  to  like  extent  in  any  road  of  the  same  length, 
built  carefully  and  in  good  faith.  Seven  excavations  and 
measurements  were  made  in  that  portion  of  the  highway, 
exceeding  five  miles  in  length.  The  Culver  report  discloses  the 
road  at  one  of  them  to  exceed  the  specifications.  The  report  of 
Cox  and  Simmons  indicates  variances,  totalling  for  both  courses, 
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from  one-half  inch  to  one  inch,  at  the  other  six  excavations.  We 
regard  these  inspections  as  failing  to  establish  that  the  road  was 
not  adequately  and  properly  constructed,  as  against  the  aflSrmative 
testimony  of  the  claimants'  witnesses.  It  is  not  contended  that 
any  of  the  work  provided  by  the  special  agreement  of  January 
28,  1914,  was  improperly  perfonned.  We  find,  therefore,  that 
the  claimant  is  entitled  to  recover  the  retained  percentages  in  the 
sum  of  $1,015.63  on  the  latter  agreement,  and  $10,151.31  on  the 
original  contract  and  first  supplemental  agreement,  less  $17.50, 
with  interest  from  the  date  of  the  completion  of  the  work  involved 
in  each  contract,  respectively. 

We  accept  Mr.  Biggi's  version  of  his  inteiTiew  with  the  commis- 
sioner. It  is  evident  that  the  hitter's  conclusion  from  Biggi's 
statement  was  erroneous.  If  Biggi  admitted  the  Culver  report 
to  be  correct  and  wanted  to  resign,  why  would  he  request  the 
commissioner  to  send  other  engineers  out  to  the  road  again  with 
him,  to  ascertain  the  truth,  and  if  the  measurements  were  correct, 
and  why  did  the  commissioner,  in  the  face  of  the  admission,  send 
them  ?  And  why,  if  Biggi  wanted  to  resign,  was  his  resignation 
or  removal  not  effected,  for  such  an  admission  was  a  confession 
of  venality  ?  Biggi's  testimony  is  the  more  reasonable  and  logical 
—  when  he  says  he  disputed  the  accuracy  of  the  Culver  report 
and  asked  that  the  other  engineers  be  sent  to  verify  or  disprove 
it,  and  that  they  were  sent  accordingly,  and  that  his  offer  to 
resign  was  conditional  on  its  accuracy  being  established. 

The  claimants  have  failed  to  establish  that  the  items  of  August 
11  and  Noveraber  8,  1913,  were  extra  or  additional  work.  These 
items  properly  were  required  by  the  engineers  to  complete  or 
finish  incomplete  or  defective  work.  Furthermore,  the  items 
hereinbefore  designated  as  Xoa.  2,  3,  4,  5  and  6,  were  not  included 
in  or  provided  by  any  supplemental  contract.  There  can  be  no 
recovery  for  any  work  unless  provided  by  the  original  or  a  supple- 
mental coiltract  executed  by  the  commission.  (Laws  of  1909, 
chap.  30.)  To  allow  any  of  these  items  would  cause  the  quantities 
provided  in  the  original  contract  to  be  exceeded,  and  would  cause 
the  total  cost  of  the  road  to  exceed  the  contract  price,  as  modified 
by  deductions  and  additions  necessitated  by  the  first  supplemental 
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agreement.  The  work  involved  in  items  4,  5  and  6  admittedly 
was  not  done  pursuant  to  the  original  plans  accompanying  and 
made  part  of  the  contract,  but  was  in  alteration  or  variation  of 
theuL  Although  the  contract  contained  items  of  the  same 
general  character  as  those  involved  in  the  claim,  it  is  obvious  that 
the  work  for  which  recovery  is  sought  was  not  performed  pursuant 
to  or  under  the  original  or  any  supplemental  contract,  but  was 
different,  extra  and  additional  work,  not  contemplated  by  or 
included  or  provided  in  the  original  contract.  Thei-efore,  no 
recovery  can  be  permitted  for  these  items.  Stanton  v.  State, 
103  Misc.  Rep.  221 ;  Anderson  v.  State,  id.  388. 

Moreover,  Biggi  testified  that  the  excavation  involved  in  item 
6  was  not  actually  rock,  but  hard  earth.  Earth  excavation, 
within  the  contract,  includes  all  earth,  Avhether  it  be  hard  or 
soft.  The  State  is  not  to  be  credited  if  the  earth  happens  to  be 
soft  and  easy  to  excavate.  Nor  is  the  contractor  to  receive 
compensation  for  it  as  rock,  if  it  happens  to  be  hard  and  difficult 
to  excavate. 

All  the  items  of  the  claim  above  referred  to,  except  the  first, 
therefore,  must  be  rejected. 

Ackerson,  P.  J.,  and  Paris,  J.,  concur. 

Ordered  accordingly. 


Alexander  M.  Stewart  and  Helen  W.  Stewart,  Claimants, 

V.  The  State  of  IsTew  York 

Claim  No.  15132 

(State  of  New  York,  Court  of  Claims,  September,  1918) 

Damages  —  State  liable  for  flooding  claimants'  farm  —  prescriptive  rights  — 
evidence  —  easements. 

In  1912  claimants  went  into  possession  of  a  farm  purchased  by  them 
the  year  before.  The  farm,  consisting  of  about  sixty-five  acres,  was 
bisected  by  Irondequoit  creek,  running  north,  and  by  Waste  Weir  creek, 
an  artificial  channel  leading  from  a  waste  weir  two  miles  west  of  the 
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farm,  through  which  the  surplus  waters  of  the  barge  canal  ran  easterly 
and  joined  Irondequoit  creek  about  in  the  center  of  said  farm.  At  the 
top  of  the  barge  canal,  which  was  constructed  prior  to  1911,  there  is  a 
spillway  100  feet  long,  over  whicli  the  surplus  water  runs  into  the  creek's 
channel,  and  at  the  bottom  of  the  canal  are  three  gates,  each  three  feet 
square,  which  when  open  drain  the  canal  waters  into  the  said  channel, 
which  is  constructed  of  concrete  and  is  an  enlargement  of  the  channel 
theretofore  existing  and  used  in  connection  with  a  waste  weir  in  the 
Erie  canal,  though  of  different  dimensions,  construction  and  location. 
Upon  the  hearing  of  a  claim  for  damages  caused  by  flooding  the  waters 
of  the  barge  canal  across  said  farm  in  1916,  it  appeared  that  at  the  time 
of  the  flooding  in  question  the  waste  weir  gates  were  open  to  one-half 
of  their  capacity,  and  the  water  came  down  the  channel  in  such  volume 
and  velocity  as  to  carry  away  a  road  bridge  crossing  said  creek  near  the 
barge  canal  and  a  bridge  built  by  claimants  just  west  of  the  intersection 
of  the  channel  with  Irondequoit  creek  and  to  overflow  the  banks  of  the 
channel.  At  the  intersection  of  both  creeks  the  volume  of  water  was  so 
great  as  to  submerge  a  considerable  portion  of  the  farm.  In  the  deed 
conveying  the  premises  to  the  claimant  was  contained  the  following 
clause:  "Excepting  and  reserving  the  Grant  given  to  the  State  of  New 
York  for  the  water  flowing  across  said  land."  This  clause  existed 
in  all  of  the  conveyances  of  the  property  made  since  1867,  when  Henry 
Bull  conveyed  the  premises,  with  the  reservation  above  recited,  with  the 
addition  of  the  words:  "by  the  party  of  the  first  part."  No  conveyance 
of  any  kind  to  the  State  of  New  York  for  any  interest  in  these  premises 
has  ever  been  recorded  in  Monroe  county,  nor  could  such  an  instrument 
be  found  elsewhere,  and  no  proofs  were  offered  as  to  the  existence  of 
any  conveyance  to  the  State.  It  was  contended  on  behalf  of  the  State 
that  the  reservation  in  the  claimants'  deed  was  notice  to  the  purcliaser 
that  the  State  had  the  right  to  cause  water  to  flow  across  the  premises, 
and  that  the  claimants,  by  accepting  the  deed  containing  the  reservation, 
were  estopped  from  questioning  the  State's  rights  in  the  premises;  also, 
that  the  State  had  acquired  a  prescriptive  right  to  cross  the  claimants' 
lands  with  its  waters. 

As  regards  the  first  contention,  there  would  seem  to  be  no  conflict  in 
the  authorities  that  a  resei-vation  or  exception  in  favor  of  a  stranger 
to  a  conveyance  is  void  or  inoperative,  conveys  no  title,  and  is  no  evidence 
of  title.  Hombeck  v.  Westbrook,  9  Johns.  73;  Craig  v.  Wells,  11  N.  Y. 
315;  Beardsleo  v.  New  Berlin  L.  &  P.  Co.,  207  id.  34.  If,  then,  the 
State  took  no  right  or  interest  under  the  dee<l  given  to  the  claimants, 
the  exception  above  stated  could  not  be  construed  as  giving  claimants 
notice  that  the  State  had  any  interest  in  the  premises,  in  the  absence  of 
proof  on  that  point.  In  1867,  Bull,  then  owner  of  this  farm,  said  in 
substance  that  he  had  granted  the  State  of  New  York  the  right  of  flow- 
ing water  across  said  land.  His  statement  in  claimant's  deed  did  not 
pass  title  to  the  State,  nor  conclude  claimants  from  questioning  the 
fact,  nor  justify  the  State  in  imposing  flood  waters  on  the  farm. 

The  Court  held  further  that  the  prescriptive  right  to  flow  water  across 
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the  premises  was  an  affirmative  defense  and  had  to  be  proved  and  that 

the  State  had  failed  to  prove  the  facts  necessary  to  create  the  easement 

claimed.      The   right   acquired   by   prescription    can    only   be   measured 

by  the  right  enjoyed.     The  right  is  supposed  to  have  its  origin  in  a 

grant,  and   the  grant  being  lost,  the  user  is  the  only  evidence  of  the 

right  granted,  and  as  the  presumption  of  a  grant  only  exists  where  there 

has  been  an  adverse,  continuous  and  uninterrupted  user,  according  to 

the  nature  of  the  easement  claimed,  for  the  period  of  twenty  years,  the 

prescriptive  right  is  confined  to  the  right  as  exercised  for  that  period 

of  time.    The  party  claiming  a  prescriptive  right  cannot,  within  twenty 

years,  enlarge  the  use,  and  at  the  expiration  of  that  time  claim  not 

only   the   use    originally   enjoyed    but    that   use    as    supplemented    and 

enlarged  within  the  period  of  prescription.     There  must  have  been  a 

continued  exercise  of  the  user  for  the  period  of  twenty  years  without  any 

substantial  change. 

The  right  to  flow  does  not  necessarily  include  the  right  to  flood,  and 

as  a  prescriptive  right  can  only  be  acquired  to  the  extent  which  it  is 

constantly  made  use  of,  and  the  proofs  being  silent  as  to  the  extent  of  the 

use  prior  to  the  construction  of  the  barge  canal,  the  Court  is  unable 

to  justify  the  act  of  the  State  in  flooding  claimants'  farm,  upon  the 

theory  of  a  prescriptive  right. 

Claim  far  damages  arising  from  the  destruction  of  crops, 
road,  bridge  and  farm  premises  caused  by  flooding  the  waters 
of  the  barge  canal  across  claimants'  farm  in  the  eastern  part  of 
Monroe  coimty. 

Wile,  Oviatt  &  Gilman,  for  claimants. 

Glenn  A.  Frank,  Deputy  Attorney-General,  for  State. 

Webb,  J. —  This  claim  was  made  for  damages  arising  from 
the  destruction  of  claimants'  crops,  road,  bridge  and  farm 
premises  caused  by  flooding  the  waters  of  the  Barge  canal  across 
claimants'  f  aim  in  the  eastern  part  of  Monroe  county  in  May  and 
June,  1916. 

Claimants  purchased  the  premises  in  1911,  and  went  into 
possession  in  the  spring  of  1912.  Their  farm  consisted  of  some 
sixty-five  acres  bisected  by  Irondequoit  creek,  running  north,  and 
by  Waste  Weir  creek,  an  artificial  channel,  leading  from  a  waste 
weir  some  two  miles  west  of  claimants'  farm,  through  which  the 
surplus  waters  of  the  barge  canal  ran  easterly  and  joined  Ironde- 
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quoit  creek  right  about  in  the  center  of  claimants'  farm.  The 
barge  canal  and  waste  weir  were  constructed  in  and  prior  to 
1911  by  the  State.  At  the  top  of  the  canal  was  a  spillway  one 
hundred  feet  in  length,  over  which  the  surplus  water  ran  into 
the  creek  channel,  and  at  the  bottom  of  the  canal  were  three 
gates,  each  three  feet  square,  which  when  open  drained  the  canal 
waters  into  the  said  channel. 

The  channel  was  constructed  of  concrete  and  was  an  enlarge- 
ment of  the  channel  theretofore  existing  used  in  connection  with 
a  waste  weir  in  the  Erie  canal,  though  of  different  dimension, 
construction  and  location. 

At  the  time  of  the  flooding  in  question  these  waste  weir  gates 
were  open  to  one-half  of  their  capacity,  and  the  water  came 
down  this  channel  in  such  volume  and  velocity  as  to  carry  away 
a  road  bridge  crossing  the  channel  near  the  barge  canal,  and  a 
bridge  constructed  by  the  claimants  just  west  of  the  intersection 
of  the  channel  with  Irondequoit  creek,  and  to  overflow  the  banks 
of  the  channel.  At  the  intersection  of  the  Waste  Weir  creek  with 
Irondequoit  creek,  the  volume  of  water  was  so  great  as  to  sub- 
merge a  considerable  portion  of  claimants'  farm,  and  for  this 
act  of  the  State  claim  was  made. 

In  the  deed  conveying  the  premises  to  the  claimants  was 
contained  the  following  clause:  "Excepting  and  reserving  the 
Grant  given  to  the  State  of  New  York  for  the  water  flowing 
across  said  land."  And  this  clause  existed  in  all  the  convey- 
ances of  the  property  made  since  1867,  when  Henry  Bull 
conveyed  the  premises,  with  the  reservation  above  recited,  with 
the  addition  of  the  words:  "  by  the  party  of  the  first  part.'' 

N'o  conveyance  of  any  kind  to  the  State  of  New  York  for  any 
interest  in  these  premises  has  ever  been  recorded  in  Monroe 
county,  nor  could  such  an  instrument  be  found  elsewhere,  and 
no  proofs  were  offered  as  to  the  existence  of  any  conveyance  to 
the  State.  It  was  contended  on  behalf  of  the  State  that  the  reser- 
vation in  the  claimants'  deed  was  notice  to  the  purchaser  that 
the  State  had  the  right  to  cause  water  to  flow  across  the  premises, 
and  that  the  claimants  by  accepting  the  deed  containing  the 
reservation  were  estopped  from  questioning  the  State's  rights 
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in  the  premises;  also,  that  the  State  had  acquired  a  prescriptive 
right  to  cross  the  claimants'  lands  with  its  waters. 

As  regards  the  first  contention,  there  would  seem  to  be  no 
conflict  in  the  authorities  that  a  re^servation  or  exception  in  favor 
of  a  stranger  to  a  conveyance  is  void  or  inoperative,  conveys  no 
title,  and  is  no  evidence  of  title.  Hombeck  v.  Westbrook,  9 
Johns.  73;  Craig  v.  Wells,  11  X.  Y.  315;  Beardslee  v.  Xew 
Berlin  L.  &  P.  Co.,  207  id.  34. 

If,  then,  the  State  took  no  right  or  interest  under  the  deed 
given  to  the  claimants,  the  exception  above  stated  could  not  be 
construed  as  giving  claimants  notico  that  the  State  had  any 
interest  in  the  premises,  in  the  absence  of  proof  on  that  point. 
In  18G7,  Bull,  then  owner  of  this  fann,  said  in  substance:  that  he 
had  granted  the  State  of  Xew  York  the  right  of  flowing  water 
across  said  land.  His  statement  in  claimants'  deed  did  not  pass 
title  to  the  State,  nor  conclude  claimants  from  questioning  the 
fact,  nor  justify  the  State  in  imposing  flood  waters  on  the  farm. 

The  State  claimed  a  prescriptive  right  to  flow  water  across 
the  premises.  This  was  an  affirmative  defense  and  had  to  be 
proved.  In  the  Beardslee  case  above  cited,  it  was  held  that  the 
flooding  by  a  stranger  of  his  neighbor's  land  constituted  a  tres- 
pass, unless  the  same  was  justified  by  a  superior  title.  "As 
against  one  in  possession,  an  intruder  must  justify  his  invasion 
by  virtue  of  his  own  title,  not  by  the  weakness  of  the  defendant's 
title."     Pp.  40,  41. 

In  my  judgment  the  State  has  failed  to  prove  the  facts  neces- 
sarv'  to  create  the  easement  claimed.  The  prejsent  barge  canal 
with  its  si)illway  and  waste  weir  gates  was  constnicted  in  and 
immediately  prior  to  the  yccar  1011.  Prior  to  that  time  there 
had  been  waste  weir  gates  in  the  old  Erie  canal,  a  few  hundred 
feet  from  those  now  in  the  barge  canal,  the  water  from  which  gates 
ran  into  Waste  Weir  creek,  but  how  often  those  gates  were  opene<l, 
or  the  volume  of  the  water  that  was  there!) v  turned  into  Waste 
Weir  creek,  did  not  ay>pear.  In  the  case  of  Prentice  v.  Geiger, 
74  N.  Y.  347,  it  was  said:  "  The  right  acquired  by  prescription 
is  commensurate  with  the  ricrht  enioved.  The  extent  of  the 
enjoyment   measures   the   extent    of   the   right.      The   right    is 
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supposed  to  have  had  its  origin  in  a  grant,  and  the  grant  being 
lost,  the  user  is  the  only  evidence  of  the  right  granted,  and  as  the 
presumption  of  a  grant  only  exists  where  there  has  heen  an 
adverse,  continuous  and  uninterrupted  user,  according  to  the 
nature  of  the  easement  claimed,  for  the  period  of  twenty  years, 
the  prescriptive  right  is  confmed  to  the  right  as  exercised  for  that 
period  of  time/'  ' 

The  right  acquired  hy  prescription  can  only  be  measui^  by  the 
right  enjoyed,  and  there  was  no  proof  as  to  the  amount  of  water, 
if  any,  that  flowed  from  the  waste  weir  of  the  Erie  canal  upon 
land  purchased  by  the  claimants.  It  didi  not  appear  that  the 
water  flowed  there  every  year.  The  grant  can  hardly  be  proved 
without  the  use  made  of  it,  and  it  is  difficult  to  understand  how 
a  right  can  be  acquired  by  prescription  without  determining  what 
the  right  itself  was.  What  was  this  prescriptive  right  ?  Was  it 
limited  in  time,  and  as  to  the  flow  of  water  discharged,  or  the 
season  of  the  year  ?  Was  it  made  use  of  at  all  ?  The  barge  canal 
was  much  larger  and  much  deeper  than  the  old  Erie  canal.  Its 
waste  weir  gates  were  27  feet  square.  Its  spillway  was  100  feet 
in  length.  Its  construction  was  completed  one  year  before  the 
claimants  took  possession  of.  their  property.  Is  a  prescriptive 
right  to  flood  this  land  established  by  showing  that  prior  to  1911 
waste  weir  gates  had  existed  in  the  Erie  canal,  without  any 
proof  as  to  the  amount  of  water  thereby  imposed  on  claimants' 
premises?  The  proof  failed  to  show  anything  more  than  the 
existence  of  the  channel,  and  its  connection  with  the  Erie  canal 
waste  weir  gates. 

The  case  of  Prentice  v.  Greiger,  supra,  is  illuminating  upon 
rights  of  easement  acquired  by  prescription,  and  the  principle 
is  there  stated  as  follows :  "  The  party  claiming  a  prescriptive 
right  cannot,  within  the  twenty  years,  enlarge  the  use,  and  at 
the  expiration  of  that  time  claim  not  only  the  use  originally 
enjoyed  but  that  use  as  supplemented  and  enlarged  within  the 
period  of  prescription. 

"  There  must  have  been  a  continued  exercise  of  the  user  for 
the  period  of  twenty  years  without  any  substantial  change/* 

In  my  judgment,  the  State  failed  entirely  to  justify  the  flooding 
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of  the  claimants'  land  by  any  right  acquired  by  prescription. 
That  water  passed  from  the  old  Erie  canal  through  the  waste 
weir  gates  into  the  channel  of  Waste  Weir  creek,  and  so  across 
claimants'  premises,  is  i)robably  true;  such  was  the  method  of 
disposing  of  surplus  waters  in  the  old  Erie  canal,  and  the  same 
plan  was  adopted  in  the  construction  of  the  Barge  canal.  But 
a  prescriptive  right  in  the  State  to  discharge  surplus  waters  from 
the  Erie  canal  at  irregular  periods,  and  in  hypothetical  quantities, 
across  claimants'  lands,  was  no  justification  for  the  turning  of 
such  a  volume  of  water  from  the  barge  canal  into  the  waste  weir 
channel  as  to  carry  away  bridges  crossing  it  and  submerge 
claimants'  farm.  The  right  to  flow  does  not  necessarily  include 
the  right  to  flood,  and  as  a  prescriptive  right  can  only  be  acquired 
to  the  extent  to  which  it  is  constantly  made  use  of,  and  the  proofs 
being  silent  as  to  the  extent  of  the  use  prior  to  the  construction 
of  the  Barge  canal,  the  court  is  unable  to  justify  the  act  of  the 
State  in  flooding  claimants'  farm,  upon  the  theory  of  a  prescrip- 
tive right. 

Ackerson,  P.  J.,  concurs. 
Ordered  accordingly. 


Gertrude  Joirxsox,  as  Administratrix,  etc.,  Claimant,  v.  The 

State  of  Xew  York,  Defendant 

Claim  IS^o.  14672 

(State  of  New  York,  Court  of  Claims,  September,  1918) 

Highways  —  duty  of  State  to  protect  automobile  travel  in  night-time  —  dam- 
ages —  negligence. 

It  is  the  duty  of  the  State  to  protect  the  traveling  public  on  its  patrol 
system  highways  from  dangers  likely  to  arise  from  peculiar  conditions 
surrounding  a  curve  in  a  highway  which  make  it  an  extremely  dangerous 
place  for  automobiles  in  the  night-time. 

The  question  of  the  dangerous  condition  of  any  particular  place  in  a 
highway  must  be  answered  in  view  of  what  may  be  expected  from  an 
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ordinary  driver  under  ordinary  conditions  in  the  use  of  the  highway  at 
that  place. 

Claimant's  intestate,  while  driving  his  automobile  in  the  night-time  at 
from  ten  to  fifteen  miles  an  hour  south  along  a  highway  under  the  State 
patrol  system  which  was  also  a  trunk  highway  leading  into  Pennsylvania 
where  he  had  his  home  and  to  which  he  was  returning,  encountered  a 
heavy  fog,  and  having  passed  through  a  small  hamlet  instead  of  taking 
the  curve  to  the  left  around  a  knoll  known  as  "  dug  hill "  he  proceeded 
straight  ahead  and  his  car,  in  going  over  a  retaining  wall  which  was  just 
beyond  the  outside  curve  of  the  road,  turned  turtle,  fell  on  and  killed 
him.  The  Court  on  inspecting  the  curve  at  "  dug  hill "  found  it  extremely 
dangerous  for  night  driving  when  approaching  from  the  north,  and  the 
evidence  disclosed  that  this  was  not  the  first  fatal  accident  at  said 
curve.  Hcldy  that  it  was  the  duty  of  the  State  to  provide  some  method 
to  protect  the  ordinary  auto  traveler  in  the  night-time,  and  that  claimant 
was  entitled  to  an  award,  as,  had  a  suitable  barrier  been  placed  by  the 
State  at  the  curve,  the  accident  might  not  have  happened. 

That  being  in  the  country  with  no  facilities  for  putting  up  for  the 
night  the  deceased  was  justified  in  proceeding  through  the  fog  on  his 
way  home  and  in  the  circumstances  was  using  proper  care. 

Claim  for  damages  for  negligence  resulting  in  the  death  of 
claimant's  intestate  while  driving  along  a  highway  known  as 
county  highway  No.  28. 

James  O.  Sebring,  for  claimant. 

Henry  P.  Nevins,  Deputy  Attorney-General,  for  State  of 
New  York. 

Per  Curiam.  This  claim  grows  out  of  an  accident  which 
occurred  August  4,  1916,  at  about  one  o'clock  in  the  morning,  in 
the  town  of  Southport,  Chemung  county,  N.  Y.  The  claimants 
intestate,  a  resident  of  the  borough  of  Mansfield,  Penn.,  was 
returning  by  automobile  from  the  city  of  Elmira,  N.  Y.,  to  his 
homo  in  Mansfield.  Deceased  was  sitting  in  the  front  seat  of 
his  own  automobile  and  driving  the  same.  Mr.  Owen  C.  Osborne, 
one  of  his  friends  who  also  lived  in  Mansfield,  occupied  the 
other  front  seat.  Deceased  was  driving  south  along  a  highway 
known  as  county  highway  No.  28,  which  highway  was  under  the 
State  patrol  system,  and  had  passed  through  the  small  hamlet 
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of  Pine  City  when,  for  some  reason,  instead  of  taking  the  curve  to 
the  left  at  "  dug  hill,"  the  machine  proceeded  substantially  straight 
ahead  over  a  stone  retaining  wall  which  was  just  beyond  the 
outside  curve  of  the  road.  The  machine  in  going  over  the  stone 
retaining  wall  turned  turtle,  fell  on  Mr.  Johnson  and  killed  him. 

There  are  two  questions  in  this  case. 

First.  Were  the  conditions  at  the  curve  at  "dug  hill"  such 
as  to  create  so  dangerous  a  place  for  automobile  traffic  as  to  require 
a  guard-rail  or  barrier  ? 

Second.  Was  the  claimant's  intestate,  at  the  time  of  the  acci- 
dent, using  due  care  in  proceeding  along  the  highway  at  the  point 
where  the  accident  occurred  ? 

The  first  question  is  easy  of  answer.  The  court  on  inspecting 
the  curve  at  "  dug  hill "  found  it  extremely  dangerous  for  night 
driving  when  approaching  from  the  north.  The  evidence  in  the 
case  disclosed  that  this  was  not  the  first  fatal  accident  at  that 
curve.  The  peculiar  conditions  surrounding  the  curve  make  it 
nn  extremely  dangerous  place  for  auto  traffic  in  the  night-time. 

When  the  present  highway  was  constructed  it  was  lowered 
where  it  curved  around  a  knoll  known  as  "  dug  hill."  This  left 
a  hill  on  the  east  side  of  the  road  and  a  small  bank  on  the  west 
side.  The  road  to  the  north  of  the  curve  ran  nearlv  north  piid 
south.  At  the  time  of  the  construction  of  the  present  road  a 
blacksmith  shop  was  placed  on  the  westerly  side  of  the  road  at  the 
curve.  The  shop  was  placed  with  its  easterly  face  running  north 
and  south  and  substantially  parallel  with  the  center  line  of  the 
road  approaching  from  the  north,  the  northeasterly  corner  of  the 
shop  being  at  the  edge  of  the  road  and  the  southeasterly  corner 
being  some  distance  away  from  the  road,  as  the  road  at  this  point 
curved  to  the  east  and  away  from  the  front  of  the  shop.  A  stone 
retaining  wall  had  been  built  on  the  outside  of  the  curve  from 
the  southeasterly  comer  of  the  blacksmith  shop  to  the  edge  of  the 
road.  This  wall  ran  substantially  east  and  west.  The  space 
between  this  retaining  wall  and  the  traveled  portion  of  the  higH- 
way  was  filled  with  earth  to  a  level  slightly  above  the  center  of 
the  highway.  This  triangular  space  in  front  of  the  blacksmith 
shop,  being  continually  driven  upon  and  used  by  patrons  of  the 
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blacksmith  shop,  had,  in  the  night-time,  the  same  appearance  as 
the  road  itself.  It  was,  to  all  appearances,  a  part  of  the  road. 
A  large  tree  on  the  outside  of  the  curve  was  in  line  with  the  hill 
on  the  east  side  of  the  road.  The  blacksmith  shop  being  about 
opposite  the  middle  of  the  curve,  and  the  face  of  the  shop  run- 
ning north  and  south  instead  of  running  northwest  and  southeast, 
naturally  led  a  driver  into  believing  the  highway  ran  on  past  the 
front  of  the  shop  in  a  southerly  direction.  The  large  tree  on  the 
left,  being  on  the  outside  (right  side)  of  the  curve  and  in  line 
with  the  hill  on  the  east  (left  side)  of  the  road,  naturally  led  a 
driver  to  believe  that  the  road  went  on  beyond  the  tree  and  did 
not  turn  in  between  the  tree  and  the  hill.  The  dirt  approach  to 
the  blacksmith  shop,  being  of  the  same  appearance  as  the  road 
itself,  naturally  led  a  driver  to  believe  that  the  road  continueS 
straight  south  past  the  front  of  the  shop.  These  conditions  were 
especially  misleading  at  night.  In  the  night-time  with  the  ordi- 
nary auto  lamps  shining  ahead,  creating  a  sort  of  tunnel  of  light 
and  leaving  the  space  outside  that  tunnel  in  darkness,  and  that 
tunnel  showing  a  clear  fairway  forward  between  the  tree  and  the 
blacksmith  shop  over  what  appeared  to  be  the  roadway  itself,  and 
not  disclosing  the  turn  to  the  left  until  the  machine  was  alreadv 
into  or  past  the  turn,  a  combination  of  conditions  obtained  which 
might  easily  cause  serious  accidents. 

The  first  question  must  be  kept  entirely  separate  from  the 
second  one.  It  is  the  State's  duty  to  protect  the  traveling  public 
on  its  patrol  system  highways  from  dangers  of  this  character. 
Autos  are  now  common  means  of  transportation.  This  is  a  trunk 
highway  leading  into  Pennsylvania.  Autoists  have  the  legal  right 
to  use  this  highway  at  night  as  well  as  in  the  daytime,  and  the 
question  of  the  dangerous  condition  of  any  particular  place  in  a 
highway  must  be  answered,  not  in  view  of  what  some  accident 
may  have  disclosed  with  respect  to  the  conduct  or  negligence  of 
the  driver  of  the  car  which  met  with  the  accident,  but  in  view 
of  what  might  be  expected  from  an  ordinary  driver  under  ordinary 
conditions  in  the  use  of  the  highway  at  that  place. 

It  may  be  that  the  part  of  the  retaining  wall  where  the  auto  ran 
over  it  is  outside  the  actual  legal  edge  of  the  highway,  but  the 
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wall  is  so  close  to  the  edge  that,  as  far  as  autoists  are  concerned, 
for  all  practical  intents  and  purposes,  it  might  as  well  have  been 
on  the  very  edge  itself. 

Several  methods  might  have  been  used  to  have  properly  pro- 
tected this  curve.  Three  could  be  mentioned  readily.  A  suitable 
fence  could  have  been  erected  along  the  legal  edge  of  the  highway 
on  the  outside  of  the  turn,  and  a  gate  provided  in  the  fence  for 
the  use  of  the  patrons  of  the  blacksmith  shop.  Such  a  fence, 
painted  white,  would  be  a  notice  and  a  barrier  in  the  night-time. 
Of  course,  it  would  have  been  more  inconvenient  to  the  patrons 
of  the  blacksmith  shop  to  have  such  a  fence  and  gate  instead  of 
an  open  space  along  the  roadside,  but  convenience  is  purchased 
at  too  dear  a  price  when  a  barrier,  which  should  be  at  the  legal 
edge  of  the  road,  in  view  of  the  nearness  of  the  retaining  wall, 
is  not  provided.  Clearly,  the  duty  of  the  town  authorities  when 
the  road  was  first  constructed,  and  the  duty  of  the  State  authorities 
when  they  assumed  control  under  the  State  patrol  system,  was 
to  place  this  fence  along  the  edge  of  the  highway  at  this  curve, 
or,  if  it  was  determined  for  convenience  sake  to  do  away  with  the 
fence  at  the  legal  edge  of  the  highway,  the  duty  immediately 
devolved  upon  those  doing  away  with  that  fence  to  provide  a 
similar  fence  or  barrier  from  the  southeasterly  comer  of  the 
blacksmith  shop  along  the  top  of  the  retaining  wall  to  the  big  tree 
at  the  edge  of  the  road.  Another  method,  as  above  mentioned, 
would  be  to  erect  a  suitable  barrier  from  the  large  tree  on  the 
outside  of  the  curve  to  the  comer  of  the  blacksmith  shop  and  paint 
this  barrier  white.  A  third  method  would  be  to  move  the  black- 
smith shop  a  short  distance  easterly  and  about  opposite  the 
middle  of  the  curve  and  turn  it  so  that  it  faced  northeasterly. 
In  this  latter  case  an  autoist  coming  from  the  north  in  the  night- 
time would  see  in  the  rays  of  his  headlight  the  blacksmith  shop 
squarely  in  his  path  and  he  would  know  a  turn  was  there.  Any 
one  of  these  three  methods  would  have  been  inexpensive  and  any 

one  of  the  three  would  have  already  saved  several  lives. 

t/ 

The  conditions  at  "  dug  hill "  curve  are  such  that  some  method 
should  be  provided  to  protect  the  ordinary  auto  traveler  in  the 
night-time.    The  State  roads  of  New  York  State  are  used  all  sum- 
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mer  long  by  travelers  from  all  portions  of  the  country.  They  are 
not  familiar  with  the  dangerous  curves.  They  are  usually  travel- 
ing with  their  families.  They  are  entitled  to  be  warned  and  pro- 
tected against  dangerous  cui'ves  in  highways.  In  almost  every 
town  in  the  State  there  are  certain  curves  which  are  well  known 
to  be  extremely  dangerous  for  autoists.  Many  accidents,  some 
of  them  fatal,  have  happened  at  these  curves.  The  public  author- 
ities. State,  county  and  town,  charged  with  the  care  of  highways, 
should  protect  the  traveling  public  at  such  places  by  the  erection 
of  suitable  barriers  and  signs.  Such  public  authorities  must  take 
into  account  the  present  automobile  use  of  highways  as  well  as 
the  past  horse  and  wagon  use. 

The  question  as  to  whether  or  not  the  claimant's  intestate  was 
using  proper  care  at  the  time  and  place  of  the  accident  is  a  much 
more  difficult  one  to  answer.  It  may  be  fairly  found  from  the 
evidence  that  there  was  a  dense  fog  at  the  time  of  and  shortly 
before  the  accident ;  that  Mr.  Osborne,  who  was  riding  with  Mr. 
Johnson,  had  stated  to  Mr.  Johnson  at  a  distance  of  from  1,000 
to  1,500  feet  northerly  of  this  curve,  "  I  am  going  to  lie  back  and 
shut  my  eyes;  don't  forget  that  bad  curve  ahead;",  that  at  the 
time  Mr.  Osborne  closed  his  eyes  the  auto  was  going  at  the  rate 
of  about  ten  to  fifteen  miles  an  hour  —  running  very  slowly 
because  of  the  dense  fog;  that  not  more  than  ten  or  fifteen  feet 
of  the  highway  ahead  of  the  car  could  be  seen  through  the  fog; 
that  Mr.  Johnson  was  found  dead  with  the  steering  wheel  still 
gripped  in  his  hands. 

Mr.  Johnson  is  not  here  to  be  crossrcxamined,  and  we  can  only 
determine  what  occurred  by  deduction.  The  evidence  shows  that 
the  car,  proceeding  southerly,  passed  almost  in  a  straight  line  in 
the  same  direction  on  over  the  retaining  wall.  This  would  indi- 
cate, if  he  was  awake  and  driving  with  reasonable  care,  that  he 
did  not  know  he  was  oif  the  highway  until  substantially  the 
instant  the  car  pitched  over  the  retaining  wall.  There  is  no 
evidence  that  he  was  not  driving  with  reasonable  care  and  there 
is  evidence  that  he  was  driving  with  such  care  just  before  the 
accident.  The  auto  was  found  up -ide  down,  pointed  back  toward 
Elmira,  at  a  point  from  twelve  to  fourteen  feet  from  the  foot  of 
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the  retaining  wall.  The  retaining  wall  was  about  five  feet  high 
at  that  point.  The  auto  being  so  close  to  the  wall,  being  upside 
down  and  pointing  toward  Elmira  indicates  that  the  auto  was 
not  going  rapidly  at  the  time  of  the  accident  and  that  the  deceased 
had  not  attempted  to  make  any  turn  to  the  left  on  or  past  the 
curve.  Apparently  the  auto  did  not  roll  down  the  bank  sidewise 
or  quartering,  but  passed  directly  over,  the  bank  head  on  and 
turned  a  half  somersault  directly  forward.  All  these  facts  indi- 
cate that  Mr.  Johnson  was  in  the  place  of  danger  without  warning 
and  without  an  opportunity  to  help  himself  until  too  late.  From 
such  facts  as  the  evidence  establishes  it  cannot  be  found  that 
Mr.  Johnson  was  driving  carelessly  or  rapidly  but,  on  the  con- 
trary, the  few  facts  we  have  rather  indicate  that  he  was  driving 
with  a  proper  degree  of  care  in  view  of  the  fog  and  the  dangerous 
curve  ahead. 

Mr.  Osborne  states  that  he  remembers  nothing  from  the  time 
he  closed  his  eyei  until  he  regained  consciousness  under  the  car, 
some  little  time  after  the  accident. 

Immediately  the  question  arises,  What  is  the  duty  of  the  driver 
of  an  auto  under  the  circumstances  mentioned  ?  The  driver  was 
on  hia  way  home.  He  encountered  this  heavy  fog.  Did  he  have 
the  right  to  proceed  on  his  way  through  the  fog,  or  did  he  owe  a 
duty  to  himself  to  pull  out  to  the  side  of  the  road  and  wait  for 
the  fog  to  lift  or  to  stop  and  find  lodging  for  the  night,  or  to  pro- 
ceed ahead  with  the  caution  commensurate  with  progress  under 
those  conditions?  Being  in  the  country,  with  no  facilities  for 
putting  up  for  the  night,  we  think  Mr.  Johnson  was  justified  in 
proceeding  through  the  fog  on  his  way  home.  The  sole  question 
now  remains,  Was  he  using  the  degree  of  care  which  he  ought  to 
have  used  while  proceeding  on  this  highway  through  the  fog  at 
this  place  ? 

We  do  not  wish  to  be  understood  as  holding  that  the  State 
assumes  any  insurance  liability  to  protect  traveler"^  on  the  high- 
way when  such  travelers  attempt  to  j)rocepd  through  a  fog.  But 
it  seems  plainly  apparent  that  if  a  traveler  does  nin  into  a  fog 
in  a  valley,  as  this  traveler  did,  and  attempts  to  travel  through 
the  fog  in  that  valley  on  his  way  to  his  home,  he  must  of  course 
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assume  certain  risks  if  he  chooses  to  proceed.  But  those  risks 
should  he  only  those  which  remain  after  the  State  has  taken  the 
precautions  necessary  to  protect  a  traveler  who  is  using  the  road 
under  ordinary  conditions  in  the  night-time,  exclusive  of  such  fog 
conditions.  It  was  not  incumbent  upon  the  State  to  protect  this 
traveler  from  ordinary  risks  which  he  assumed  by  traveling 
through  the  thick  fog,  nor  is  that  the  holding  in  this  case.  But 
the  State  having  failed  to  provide  a  fence  or  barrier  at  this  dan- 
gerous curve,  where  failure  was  negligence  with  respect  to  a 
traveler  traveling  in  the  night-time,  even  in  the  absence  of  fog,  it 
was  the  absence  of  such  barrier  that  permitted  this  traveler  to 
drive  off  the  embankment  which  at  the  point  he  left  the  highway 
was  close  to  the  edge  of  and  within  a  very  few  feet  of  the  legal 
edge  of  the  highway.  Had  a  suitable  barrier  been  placed  at 
"  dug  hill "  curve  it  would  have  prevented  this  traveler  going  over 
the  retaining  wall,  even  though  he  had  been  traveling  in  a  dense 
fog  in  the  night-time,  as  he  was. 

The  deceased  was  thirty-six  years  of  age.  His  wife  was  thirty- 
three  years  of  age.  They  had  two  children,  Lewellyn  and  Lester, 
aged  thirteen  and  fifteen  years,  respectively.  He  conducted  a 
barber  shop  in  Mansfield,  Penn.  His  expectancy  was  13.987 
years.  The  funeral  expenses  were  $90,  The  damage  to  the 
auto  was  $300. 

An  award  has  been  made  herein  in  the  sum  of  $8,390. 

Ordered  accordingly.* 


*  Judgment  affirmed,  with  costs,  all  concurring  except  H.  T.  Kellogg,  J., 
dissenting  without  opinion.  186  App.  Div.  389.  The  opinion  of  the  Appellate 
Division  by  Lyon,  J.,  is  reported  in  this  volume  at  page  261. 
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Gp:orge  a.  Welcome,  Jr.,  Claimant,  v.  State  of  Xew  York 

Claim  Xo.  13845 

(Court  of  Claims,  State  of  Xew  York,  November,  1918) 

Negligence  —  what  not  contribntory  —  State  negligent  in  the  c£ire  and  main- 
tenance of  bridge. 

A  bridge  over  the  Erie  canal  on  the  road  between  Rotterdam  Junction 
and  Schenectady  collapsed  when  a  motor  bus  passed  over  it,  injuring  the 
driver  and  passengers.  On  the  trial  of  a  previous  claim  by  a  passenger 
named  Beeman  (claim  No.  2530-A)  the  Court  of  Claims  held  that  the 
collapse  of  the  bridge  and  the  consequent  injury  to  the  claimant  were 
due  to  the  negligence  of  the  State  in  the  care,  maintenance  and  repair 
of  the  bridge  and  that  claimant  was  not  guilty  of  contributory  negli- 
gence. A  judgment  in  claimant's  favor  was  unanimously  affirmed  by  the 
Appellate  Division  without  opinion.   Beeman  v.  State,  179  App.  Div.  96. 

The  present  action  is  by  the  owner  and  driver  of  the  bus  and  this  is  the 
only  distinction  between  this  claim  and  the  Beeman  claim.  Ueldf  that 
the  decision  in  the  Beeman  claim  is  binding  upon  the  Court  in  the 
present  claim,  and  an  awtird  is  accordingly  made  in  favor  of  the  claimant. 

Claim  for  damages  to  motor  bus  by  collapse  of  bridge  over 
Erie  canal. 

Del.  B.  Salmon,  for  claimant. 

Glenn  A.  Frank,  Deputy  Attorney-General,  for  State  of  Xew 
York. 

CrNXTNGiiAM,  J. —  The  salient  facts  in  this  case  were  lucidly 
narrated  by  Judge  Fonnoll,  in  the  opinion  of  this  court  written 
by  him,  in  the  claim  of  Beeman  v.  State  of  Xew  York,  Xo. 
2530-A,  16  Court  of  Claims  Reports,  153.  This  claim  is  made 
by  the  claimant  as  owner  of  the  motor  bus,  in  which  the  other 
claimant,  Malvina  Beeman,  was  a  passenger,  when  bridge  Xo. 
66  over  the  Erie  canal,  on  the  road  between  Rotterdam  Junction 
and  Schenectady  in  this  State,  collapsed  mider  the  bus,  resulting 
in  injury  to  the  latter  and  to  the  passengers.     The  claim  at  bar 
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is  defended  on  the  ground  of  the  claimant  Welcome's  alleged 
contributory  negligence,  and  on  the  ground  that  he  is  not  the 
real  party  in  interest,  or  the  sole  party  in  interest  in  this  claim. 
In  the  Beeman  case  this  court  made  a  substantial  award  to 
the  claimant.  We  held  that  the  collapse  of  the  bridge  and  the 
consequent  injury  to  her  were  due  solely  to  the  negligence  of 
the  State  in  the  care,  maintenance,  and  repair  of  the  bridge, 
and  that  she  was  guilty  of  no  contributory  negligence.  Our 
award  was  unanimously  affirmed  by  the  Appellate  Division  with- 
out opinion.  Beeman  v.  State,  179  App.  Div.  964.  We  think 
the  determination  in  the  Beeman  case  is  conclusive  here.  No 
substantial  differentiation  can  be  made  between  the  two  claims. 
It  is  true  that  this  claimant,  Welcome,  was  the  driver  of  the 
bus  and  had  crossed  this  bridge  eight  times  a  day  for  about 
two  years  prior  to  the  accident,  during  which  time  a  notice  was 
at  one,  or  both  approaches  to  the  bridge,  reading  "  Notice.  Loads 
weighing  over  two  tons  and  a  half  must  not  cross  this  bridge. 
By  order  of  Superintendent  of  Public  Works."  No  proof  is 
before  us  of  the  accurate  weight  of  the  bus  and  passengers,  but 
there  is  no  doubt  from  the  evidence  that  it  very  substantially 
exceeded  two  and  one-half  tons  in  weight,  and  that  this  was 
obvious  to  anv  obt^rver.  The  claimant  testified  that  he  never 
observed  the  notices  referred  to,  or  either  of  them.  The  only 
distinction  between  this  case  and  the  Beeman  case  is  that  this 
claimant  was  the  owner  and  driver  of  the  bus  instead  of  a  pas- 
senger. It  is  argued  that  he  must  be  held  notwithstanding  his 
denial,  to  have  observed  and  to  have  been  aware  of  the  notices, 
and  that  to  have  driven  over  the  bridge  under  such  circum- 
stances "was  negligence.  However,  there  is  no  real  difference 
in  this  respect  from  the  Beeman  case.  The  claimant  Beeman 
likewise  had  passed  over  the  bridge  in  this  bus  several  times 
each  week  for  two  years  or  more.  If  it  can  be  urged  that  the 
driver  ought  to  have  seen  and  observed  the  notices,  it  can  be 
argued  with  equal  force  that  the  passenger,  Beeman,  had  oppor- 
tunities to  do  so,  equal  or  superior  to  the  driver,  whose  atten- 
tion and  care  necessarily  were  occupied  to  a  considerable  extent 
in  the  direct  operation  and  manipulation  of  his  car.     If  both 
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of  them,  notwithstanding  their  denials,  were  aware  of  the  notices, 
everything  else  being  equal,  it  was  no  more  n^ligent  for  one 
to  cross  the  bridge  than  the  other.  Therefore,  the  determination 
in  the  Beeman  case  is  binding  on  us  here. 

We  find  that  the  claimant  is  the  sole  and  real  party  in  inter- 
est. It  is  true  that  the  relations  of  himself  and  his  father  to  the 
bus  business  were  somewhat  unusual.  In  connection  with  other 
testimony  this  might  be  deemed  important.  Standing  alone  this 
fact  cannot  prevail  over  the  uncontradicted  and  positive  testi- 
mony of  the  claimant  and  his  father,  that  the  former,  at  the 
time  of  the  injury  to  the  bus,  was  sole  owner  of  it. 

The  claimant  was  damaged  in  at  least  $2,000,  the  amount 
of  his  claim,  and  an  award  in  that  sum  is  made. 

Ackerson,  P.  J.,  concurs. 

Award  accordingly. 


TirE  People's  Gas  and  Electric  Company  of  Oswego,  New 
York,  Claimant,  v.  The  State  of  New  York,  Defendant 

Claim  Nos.  507-A,  1832-A,  14438 

(State  of  New  York,  Court  of  Claims,  December,  1918) 

Damages  —  who  entitled  to  recover  for  rental  value  —  provisions  of  Barfe 
canal  contract  that  water  power  should  not  be  interfered  with  —  evidence. 

In  1S23  the  State  incorporated  the  Oswego  Canal  Company  and  author- 
ized it  to  build  an  hydraulic  canal  along  the  easterly  bank  of  the  Oswego 
river,  and  near  the  city  of  Oswego.  Thereafter,  pursuant  to  statute,  the 
State  between  the  years  1826  and  1828  took  over  and  completed  the 
hydraulic  canal  for  the  purpose  of  a  navigation  canal  as  well  as  an 
hydraulic  canal,  and  made  it  a  part  of  the  Oswego  canal.  In  1854,  the 
State  built  at  this  point  a  navigation  canal  separate  and  apart  from  the 
hydraulic  canal  and  on  the  westerly  side  thereof. 

The  claimant's  electric  light  plant  was  located  on  the  strip  of  land 
between  the  navigation  canal  and  the  Oswego  river  and  was  operated 
mainly  by  water  power.  The  water  was  brought  from  the  hydraulic 
canal  under  the  said  navigation  canal  by  means  of  two  conduits  six  feet 


Eighteenth  Annual  Eepoet,  1918  163 

People's  Gas  and  Electric  Co.  v.  State  of  New  York 


square,  ending  at  the  west  face  of  the  west  wall  of  the  navigation  canal 
and  discharging  there  into  claimant's  f  orebay  which  was  built  up  against 
the  west  face  of  the  west  wall  of  the  navigation  canal,  and  from  which 
forebay  claimant  drew  the  water  directly  on  to  its  water  wheels.  The 
claimant  in  ihe  year  1910  was  interrupted  in  the  operation  of  its  plant 
by  having  its  water  power  shut  off  by  the  operations  of  the  Barge  canal 
contractor  in  connection  with  the  enlargement  of  the  canal  at  this  point. 
The  contract  provided  that  claimant's  water  power  should  not  be  inter- 
rupted, but  when  the  contractor  reached  this  point  in  his  work,  the 
claimant  was  notified  on  August  16,  1910,  by  the  department  of  public 
works  of  the  State  that  the  conduits  above  mentioned  were  about  to  be 
destroyed  and  that  new  conduits  would  be  furnished  claimant  some 
distance  south  of  these  old  conduits  but  discharging  upon  or  opposite 
claimant's  property  and  suggesting  tliat  if  claimant  desired  to  avail  itself 
of  these  new  conduits,  it  submit  plans  for  the  extension  of  its  forebay 
in  such  a  manner  as  to  utilize,  the  water  from  said  new  conduits.  The 
westerly  wall  of  the  canal  was  moved  seven  feet  to  the  west,  thereby 
rendering  claimant's  forebay  absolutely  useless  and  cutting  off  all  access 
by  claimant  to  the  hydraulic  canal.  The  new  conduits  to  which  the 
department  of  public  works  referred  in  its  letter  of  August  16,  1910, 
were  not  completed  until  about  November  25,  1912,  and  were  about  ninety 
feet  south  of  the  position  of  the  old  conduits.  No  notice  of  any  formal 
appropriation  of  any  of  claimrant's  property  was  at  any  time  served  upon 
the  claimant. 

Owing  to  this  alleged  encroachment  or  infringement  upon  claimant's 
property  and  rights,  the  claimant  filed  this  claim  to  recover  two  things: 
first,  the  usable  value  of  its  property  from  August  22,  1910,  to  August 
22,  1916;  second,  the  cost  of  repairing  its  property  to  the  condition  in 
which  it  was  prior  to  the  interference  by  the  State  on  August  22,  1910. 
The  State's  reply  to  the  first  contention  was  that  the  claimant's  forebay 
was  built  within  the  blue  line  and  upon  State  property  and  that  there- 
fore the  State  had  a  right  to  remove  said  forebay;  and,  secondly,  that  it 
also  had  a  right  to  remove  the  conduits  as  it  was  necessary  to  remove 
them  for  BsCrge  canal  construction. 

The  Court  held  that  notwithstanding  the  fact  that  the  land  on  which 
claimant's  forebay  was  constructed  appears  to  be  within  the  blue  line 
as  laid  down  in  the  Holmes  Hutchinson  map  of  1834,  yet  in  fact  the 
State  never  appropriated  and  went  into  possession  of  such  land;  that  the 
claimant  and  its  predecessors  from  the  earliest  times  in  the  history  of 
the  canal  have  not  only  actually  been  in  possession  of  this  land  under 
a  title  of  the  land  to  the  very  margin  of  the  canal,  but  they  have  also 
continuously  been  in  the  actual  use  and  occupation  of  that  land  without 
any  question  by  the  State,  and  the  State  in  the  building  of  these 
conduits  and  in  other  ways  has  recognized  this  title  of  the  claimant  and 
its  predecessors. 

With  respect  to  the  State's  second  contention,  the  Court  held  that 
inasmuch  as  claimant's  forebay  was  situated  on  its  own  property,  the 
State,  when  it  destroyed  it,  became  a  trespasser  and  must  respond  to 
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the  claimant  in  such  damages  as  will  enable  claimant  to  build  a  new 
forebay  as  good  and  efficient  as  the  one  destroyed  by  the  State.  The 
Court  held,  however,  that  it  was  the  duty  of  claimant  to  connect  up  its 
forebay  with  the  ends  of  the  new  culverts  within  a  reasonable  time  after 
they  had  been  constructed,  so  as  to  reduce  its  damages  and  that  such 
reasonable  time  under  the  evidence  of  this  case  would  be  a  period  of  six 
months  after  November  25,  1912,  or  until  the  25th  day  of  May,  1913, 
and  that,  therefore,  the  claimant  was  entitled  to  recover  from  me  Slate 
the  rental  value  of  its  property  from  the  22d  day  of  August,  1910,  until 
the  25th  day  of  May,  1913. 

The  claimant  is  not  entitled  to  interest  on  that  portion  of  the  award 
which  is  to  reimburse  claimant  to  reconstruct  his  forebay  for  the  reason 
that  it  has  not  expended  that  money,  but  under  the  authority  of  Lakeside 
Paper  Co.  v.  State,  46  App.  Div.  112,  oo  id.  208,  and  Wilson  v.  City  of 
Troy,  135  N.  Y.  96,  the  claimant  is  entitled  to  interest  on  such  portions 
of  the  demand  for  the  rental  value  of  claimant's  property  as  the  court 
has  awarded  to  the  claimant  from  the  date  of  filing  of  the  respective 
claims. 

Claik  for  damages  because  of  an  alleged  infringement  of 
property  rights  occasioned  by  Barge  canal  construction  work. 

George  N.  Burt  (Charles  A.  Collins,  Harry  C  Mizen,  of 
counsel),  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Edward  J.  Mone,  Deputy 
Attorney-General),  for  State. 

AcKEBSON,  P.  J. —  Prior  .to  the  Barge  canal  construction 
authorized  by  chapter  147  of  the  Laws  of  1903,  there  existed  on 
the  easterly  bank  of  the  Oswego  river  in  the  city  of  Oswego  the 
hydraulic  canal  of  the  Oswego  Canal  Company,  and  adjoining  it 
on  the  west  the  State  navigation  canal,  and  between  the  State 
navigation  canal  and  the  Oswego  river  a  strip  of  land  on  which 
were  located  various  factories  ;in(l  industries.  On  tliis  strip  of 
land  was  situated  an  electric  lighting  plant  know^n  as  the  Citizens 
Lighting  plant  which  was  operated  by  tliis  claimant  in  manu- 
facturing electricity  used  inainly,  if  not  entirely,  for  electric 
lighting.  This  plant  was  operated  mainly  by  water  power.  The 
water  was  brought  from  the  hydraulic  canal  under  the  State 
navigation  canal  by  means  of  two  conduits  six  feet  square,  ending 
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at  the  west  face  of  the  west  wall  of  the  navigation  canal  and  dis- 
charging there  into  claimant's  forebay  which  was  built  up  against 
the  west  face. of  the  west  wall  of  the  navigation  canal,  and  from 
which  forebay  claimant  drew  the  water  directly  on  to  its  water 
wheels,  where  it  claims  to  have  been  developing  at  this  time  by 
this  water  about  350  horse  power. 

The  claimant  in  the  year  1910  was  interrupted  in  the  operation 
of  its  plant  at  this  place  by  having  its  water  power  shut  off  by 
the  operations  of  the  Barge  canal  contractor  who  removed  the  two 
conduits  above  mentioned.  The  Barge  canal  contract  at  this 
place  was  known  as  I^o.  35,  which  contract  was  let  by  the  State 
to  the  Gilmore-Horton-Allen  Company.  This  contract  provided 
that  claimant's  water  power  should  not  be  interfered  with,  but 
when  the  contractor  reached  this  point  in  his  work  the  claimant 
was  notified  on  the  16th  day  of  August,  1910,  by  the  Department 
of  Public  Works  of  the  State  of  Xew  York  that  the  conduits  above 
mentioned  through  which  the  claimant  received  its  water  from 
the  hvdraulic  canal  under  the  leases  which  it  held  with  said  canal 
company,  were  about  to  be  destroyed  and  that  the  new  conduits 
would  be  furnished  claimant  ^ome  distance  south  of  these  old 
conduits,  but  discharging  upon  or  opposite  claimant's  property, 
and  suggesting  that  if  claimant  desired  to  avail  itself  of  these 
new  conduits  that  it  5?ubmit  plans  for  the  extension  of  its  forebay 
in  such  a  manner  as  to  utilize  the  water  from  said  new  conduits. 
Thereafter,  and  on  or  about  the  22d  day  of  August,  1910,  the  * 
aforesaid  conduits  through  which  claimant  had  for  a  long  number 
of  vears  received  its  water  were  torn  out  by  the  State  contractor. 
The  canal  was  thereafter  enlarged  at  that  point,  and  the  westerly 
wall  of  the  canal  was  moved  seven  feet  to  the  west,  thereby 
rendering  claimant's  forebay  absolutely  useless  and  cutting  off 
all  access  bv  claimant  to  the  hvdraulic  canal.     The  new  conduits 

■ 

to  which  the  Department  of  Public  Works  referred^  in  its  letter 
of  Augu'^t  in,  1010,  were  not  completed  until  about  "fTovember  25, 
1012,  and  were  about  ninety  foot  south  of  the  position  of  the  old 
conduits.  Xo  notice  of  any  formal  appropriation  of  any  of 
claimant's  property  was  at  any  time  served  upon  the  claimant. 
Owing  to  this   alleged  encroachment  or  infringement  of  the 
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State  of  New  York  upon  claimant's  property  and  rights,  the 
claimant  now  brings  this  action  against  the  State  to  recover  two 
things :  First,  the  usable  value  of  its  said  property  known  as  the 
Citizens  Lighting  plant  from  August  22,  1910,  to  August  22, 
1916;  second  J  the  cost  of  restoring  its  property  to  the  condition 
in  which  it  was  prior  to  the  interference  by  the  State  on  August 
22,  1910. 

In  order  to  ascertain  the  respective  rights  of  the  State  ancl 
of  this  claimant  in  the  water  rights  and  real  property  here  in 
question,  we  must  go  back  to  the  origin  of  things  in  this  locality. 
By  chapter  241  of  the  Laws  of  1823,  the  State  of  l^ew  York 
incorporated  the  Oswego  Canal  Company.  This  company  was 
authorized  by  this  act  to  build  a  hydraulic  canal  along  the  easterly 
bank  of  the  Oswego  river  under  the  supervision  of  an  engineer 
designated  by  the  canal  commissioners.  It  authorized  said  com- 
pany to  divert  water  from  the  Oswego  river  at  or  above  the  Oswego 
rapids,  so  called,  by  means  of  dams  or  moles  constructed  in  the 
border  of  said  river  to  an  extent  sufficient  to  fill  said  canal, 
and  it  further  authorized  said  company  "to  sell,  let  or  grant 
and  convey,  for  a  limited  time,  the  use  of  the  water  which  shall 
be  conveyed  in  said  canal,  for  mills  or  other  hydraulic  purposes, 
to  any  person  or  persons  owning  and  occupying  lands  adjoining 
thereto."     Then  section  10  of  the  said  act  was  as  follows: 

"  X.  And  be  it  further  enacted,  That  if  at  anv  time  hereafter 
it  shall  become  necessary  to  adopt  the  said  canal  as  a  part  of  the 
contemplated  improvement  between  Lake  Ontario  and  the  Erie 
Canal,  the  canal  commissioners  shall  at  all  times  have  full  power, 
in  bolialf  of  the  state,  to  enter  upon  and  make  all  necessary 
alterations  that  by  them  shall  be  deemed  advisable,  to  take  and 
make  use  of  the  waters  therefrom,  for  the  use  and  nurTWses  of 
fillinsr  and  sunnlvinsr  all  locks  that  mav  b**' constructed  to  con- 
•nect  the  said  canal  with  Lake  Ontario;  and  the  said  canal  shall 
thereafter  become  the  property  of  this  State,  without  anv  pay- 
ment or  compensation  whatever  to  sa^d  company:  P^-ovided  how- 
over.  That  the  rip^ht  to  all  the  surplus  waters  of  said  c^nal,  shall 
be  vested  in  the  compnnv  herebv  incorporated,  and  all  persons 
legally  claiming  under  them :  and  that  they  shall  be  permitted  to 
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take,  and  make  use  of,  and  enjoy  the  surplus  waters  of  said 
canal,  not  necessary  for  filling  or  supplying  the  locks  that  may 
be  erected  by  the  said  canal  oommissioners." 

Thereafter,  the  legislature,  by  chapter  279  of  the  Laws  of  1824, 
passed  an  act  entitled  "  An  Act  to  connect  the  Erie  canal  with  the 
waters  of  Lake  Ontario  and  the  St.  Lawrence,"  in  and  by  which 
the  construction  of  the  first  Oswego  canal  by  the  State  was  author- 
ized. In  and  by  virtuo  of  this  act  and  the  aforesaid  section  10 
of  chapter  241  of  the  Laws  of  1823,  the  State  took  over  and  com- 
pleted the  hydraulic  canal  of  the  said  Oswego  Canal  Company  for 
the  purpose  of  a  navigation  canal,  as  well  as  a  hydraulic  canal, 
and  rrmde  it  a  part  of  the  first  Oswego  canal.  It  will  be  observed, 
however,  that  this  incorporation  by  the  State  of  this  Oswego  Canal 
Company's  hydraulic  canal  in  and  as  a  part  of  the  State  canal 
system  did  not  in  any  way  interfere  with  or  change  the  rights 
theretofore  granted  by  the  State  to  the  said  Oswego  Canal  Com- 
pany in  and  to  all  the  surplus  waters  of  said  canal.  The  right 
to  the  surplus  waters  of  said  joint  niavigation  and  hydraulic  canal, 
over  and  above  what  was  necessary  for  navigation  purposes,  by 
said  acts,  became  vested  in  the  Oswego  Canal  Company,  and  all 
persons  legally  claiming  under  it.  The  said  joint  navigation  and 
hydraulic  canal,  it  is  conceded  in  this  case,  was  built  by  the  State 
between  the  years  1826  and  1828.  The  real  property  in  question 
upon  which  is  located  the  said  electric  lighting  station,  was  leape<^l 
to  claimant's  predecessors  in  title  in  1835  and  in  1846.  The 
leases  describe  the  said  property  as  lots  that  had  been  subdivided 
in  1825,  describing  the  eastern  boundaries  of  said  lots  as  extend- 
ing to  the  "  margin  of  the  canal,"  and  then  follows  this  language: 
"  Reserving,  r.everthele^  to  all  persons  a  right  of  way  across  said 
subdivision  lots  number  7  and  8,  free  from  all  obstructions,  of 
25  feet  in  wid^h  alorgr  the  weflterlv  mnrgm  of  the  canal."  These 
leases  were  executed  by  said  canal  company  in  1835  and  1846. 

Some  time  prio'*  to  1834  there  was  erected  upon  the  aforeaaid 
lots  a  saw  mill  which  drew  water  directlv  throujrh  the  we^sterlv 
bank  of  said  canal.  In  1834  a  civil  engineer  bv  the  name  of 
Holmes  Hutchinson,  under  authoritv  from  the  Canal  Commis- 
sioners,  made  what  is  known  as  the  blue  line  map  of  that  year. 
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This  blue  line  is  represented  on  this  map  as  being  parallel  with 
the  canal  at  this  point,  and  thirty-three  feet  distant  westerly  from 
the  inner  or  front  angle  of  the  canal  as  it  existed  in  1834.  By 
sections  4  to  8,  part  1,  chapter  9,  title  9,  article  1,  of  the  First 
Revised  Statutes,  it  was  provided  that  this  map  should  be  pre- 
sumptive evidence  in  all  judicial  and  legal  proceedings  that  the 
lands  included  within  the  boundary  of  the  blue  lines  laid  down  in 
said  map  have  been  appropriated  by  the  State ;  and  such  presump- 
tion was  also  further  provided  for  by  section  6  of  chapter  451 
of  the  Laws  of  1837.  It  will  be  observed,  however,  that  the  leases 
above  referred  to  of  this  property  miade  in  the  years  1835  and 
1846,  although  having  been  made  after  the  running  of  this  blue 
line  and  after  the  supposed  appropriation  of  the  property  between 
the  blue  line  and  the  canal  at  this  point  had  been  made  by  the 
State,  make  no  mention  or  indication  that  any  of  this  property 
was  owned  by  the  State,  but  simply  reserve  a  right  of  way 
twenty-five  feet  wide  along  the  margin  of  the  canal.  Thereafter, 
and  about  the  year  1846,  a  large  flouring  mill  was  constructed 
upon  this  property,  and  about  the  situation  where  the  saw  mill 
had  been,  which  drew  the  water  for  its  power  directly  from  the 
westerly  bank  of  the  canal  at  this  point  through  a  wooden  flume. 
This  flouring  mill  was  operated  under  what  is  known  as  the  Eno 
and  Cochran  leases  from  the  said  Oswego  Canal  Company,  which 
secured  to  the  lessees  "  water  sufficient  to  propel,  with  the  most 
approved  machinery,  three  runs  of  mill  stones,"  in  one  lease,  and 
in  the  other  lease  "water  sufficient  to  propel,  with  the  most 
approved  machinery,  one  run  of  mill  stones."  The  claimant's 
rights  in  the  property  in  question  are  based  on  the  said  Eno  and 
Cochran  leases  which  had  been  regularly  assigned  to  this  claim- 
ant. There  was  much  evidence  in  the  case  as  to  the  quantity  of 
water  to  which  claimants  and  their  predecessors  in  title  were 
entitled  to  draw  from  this  cnnal  under  the  aforesaid  leases.  The 
evidence  ransred  all  the  way  from  water  enough  to  develop  from 
fifteen  to  about  sixtv  horse  power  for  a  nin  of  mill  stones.  The 
claimant  asserted  that  at  the  time  of  the  interruption  in  191'0  it 
had  installed  and  was  operating  a  pair  of  thirty-nine-inch  horizon- 
tal Camden  water  wheels  of  a  total  capacity  of  about  350  horse 
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power,  which  were  connected  with  an  electric  generator  of  200 
kilowatt  capacity ;  that  its  right  to  use  that  amount  of  water  had 
never  been  questioned  by  the  canal  company,  nor  the  right  of  its 
predecessors  to  sufficient  water  to  run  a  large  flouring  mill,  which 
was  known  as  a  four-run  mill  and  had  a  capacity  of  400  barrels 
of  flour  in  twenty-four  hours.  The  evidence  discloses  that  this 
must  have  taken  about  225  cubic  feet  of  water  per  second. 

The  State  oifered  in  evidence  receipts  delivered  by  the  Oswego 
Canal  Company  to  the  Citizens  Lighting  Company,  all  of  which 
contain  this  provision:  "TJnless  otherwise  agreed,  a  run  of 
water  will  be  deemed  11%  cubic  feet  per  second  under  a  16  foot 
head,  and  its  equivalent  under  a  lower  head."  But  all  the  facts 
in  this  case  indicate  that  the  claimant  and  its  predecessors  have 
continually  had  at  their  disposal  sufficient  water  to  develop  from 
200  to  300  horse  power  on  this  property,  and  that  these  leasee 
actually  secured  to  them  sufficient  water  to  develop  at  least  160 
horse  power. 

In  1854  the  State  proceeded,  at  this  point,  to  build  a  naviga- 
tion canal  separate  and  apart  from  the  hydraulic  canal.  The 
hydraulic  canal  was  constructed  on  the  easterly  side  of  the  naviga- 
tion canal,  with  the  towpath  of  the  navigation  canal  transferred 
from  its  westerly  bank  to  its  easterly  bank,  which  separated  it 
from  the  hvdraulic  canal.  The  westerlv  bank  of  the  canal  was 
at  this  time  moved  to  the  west  eight  or  ten  feet. 

As  the  surplus  waters  of  this  canal  had  been  vested  in  the 
Oswego  Canal  Company  and  those  claiming  under  it  by  the  act 
of  1823,  and  as  the  State  had  now  separated  the  lessees  of  this 
canal  company  from  the  new  hydraulic  canal  which  was  built 
for  the  sole  purpose  of  containing  such  surplus  waters,  it  became 
the  statutory  dutv  and  obligation  of  the  State  to  connect  these 
lessees  with  the  source  and  supply  of  this  surplus  water  which 
had  been  vested  in  them.  In  order  to  do  this,  it  constructed  two 
conduits  beneath  the  navicration  canal  at  this  point,  each  six  feet 
souare,  terminating  at  the  westerlv  face  of  the  westerly  wall 
of  the  new  canal,  which  was  completed  in  about  the  vear  1857. 
Claimant's  predecessor  in  title  then  constructed  its  forebay,  made 
of  masonry,  up  to  the  westerly  face  of  the  west  wall  of  the  canal. 
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as  completed  in  about  the  year  1857,  to  receive  the  waters  from 
these  new  conduits,  and  continued  to  receive  the  waters  to  whidi  i\ 
was  entitled  under  its  leases  with  the  Osw^o  Canal  Company 
through  such  f orebay  down  to  the  time  that  said  conduits  were 
torn  out  in  1910.  This  covered  a  period  of  over  fifty  years  dur- 
ing which  time  claimant  and  its  predecessors  had  remained  in 
the  continued  occupation  of  this  property  by  the  consent  of  and 
without  objection  of  tho  State  of  New  York. 

In  the  year  1896  the  State  expended  $4,285  for  rebuilding  or 
repairing  the  culverts  which  connected  claimant's  property  with 
the  hydraulic  canal.  The  State  apparently  recognized  its  obliga- 
tion to  maintain  these  water  powers  not  only  at  that  time,  but 
afterwards  when  the  Barge  canal  was  built  by  stipulating  in 
Barge  canal  contract  No.  35  that  claimant's  water  power  should 
not  be  interfered  with,  and  also  by  stipulating  that  the  contractor 
should  build  two  new  culverts  to  take  the  place  of  the  old  ones 
which  were  torn  out. 

Claimant's  property  has  remained  to  this  day  in  the  same  con- 
dition as  the  State  left  it  after  the  Barge  canal  was  completed. 
Neither  the  State  nor  the  claimant  has  reconstructed  claimant's 
forebay  so  as  to  receive  the  water  from  the  new  culverts. 

The  State's  reply  to  claimant's  contention  that  it  is  entitled  to 
damages  consisting  of  the  usable  value  of  its  plant  for  each  year 
that  it  has  been  separated  from  its  water  power,  and  for  the  value 
of  reconstructing  its  forebay  is  that  the  State  is  not  under  any 
obligations  to  pay  any  damages  to  the  claimant,  because  the 
claimant's  forebay  was  built  upon  State  property  and  was 
within  the  blue  line,  and  that  therefore  the  State  had  a 
right  to  remove  such  forebay ;  that  it  also  had  a  right  to  remove 
the  conduits  in  question  as  it  was  necessary  to  remove  them  in 
Barge  canal  construction,  and  it  claims  that  the  fact  that  claimant 
was  shut  off  from  its  water  power  was  one  of  the  incidental  results 
of  the  prosecution,  without  negligence  and  without  trespass  upon 
claimant's  property,  of  the  work  of  improving  the  canal,  a  public 
work  authorized  bv  statute. 

We  will  now  proceed  to  examine  the^e  contentions  of  the  State. 
Firstj,  was  claimant's  forebay  constructed  upon  State  property, 
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and  was  it  within  the  blue  line  as  laid  down  on  the  Holmes 
Hutchinson  map  of  1834?  A  great  deal  of  evidence  has  been 
offered  in  this  case  upon  that  proposition.  More  evidence  has 
been  offered  to  elucidate  this  point,  both  by  the  claimant  and 
by  the  State,  than  upon  any  other  proposition  in  the  case.  Emi- 
nent engineers  who  have  studied  thel  history  of  the  canal  and  have 
examined  the  field  notes  of  all  the  engineers  who  have  been  con- 
nected with  the  work  upon  the  canal,  from  Holmes  Hutchinson  ' 
down,  have  pointed  out  to  the  court  their  reasons  for  contending 
that  this  forebay  was  or  was  not  within  the  blue  line.  I  am  of 
the  opinion  that  under  the  very  careful  investigation,  examination 
and  research  of  the  records  connected  with  the  construction  of  the 
Osw^o  canal  by  Richard  E.  Phillips,  who  has  long  been  con- 
nected with  the  engineering  department  of  this  State,  and  by 
the  very  able  and  lucid  explanation  which  he  has  made  of  the 
significance  of  those  records  to  the  court,  we  must  conclude  that 
it  has  been  fairly  established  that  said  forebay  was  constructed 
partly,  if  not  wholly,  within  the  blue  Hne,  aa  the  said  line  is  laid 
down  on  the  Holmes  Hutchinson  map  of  1834. 

But  does  this  fact  standing  alone  relieve  the  State  from  this 
claim  for  damages  by  the  claimant  ?  Ae  I  have  heretofore  pointed 
out,  the  statutes  of  this  State  at  one  time  provided  that  the  Holmes 
Hutchinson  blue  line  map  of  1834  should  be  presumptive  evidence 
that  the  lands  within  its  boundaries  have  been  appropriated  by 
the  State.  In  this  case  the  State  rests  upon  that  presumption 
alone,  in  order  to  establish  the  fact  that  claimant's  forebay  was 
situated  on  State  property.  The  laws  which  made  the  Holmes 
Hutchin-son  map  presumptive  evidence  of  the  fact  that  the  prop- 
erty within  the  blue  line  had  been  appropriated  by  the  State 
were  repealed  prior  to  the  time  of  the  invasion  of  claimant's 
property  here  by  the  State.  Sections  4  to  8,  part  1,  chapter  9, 
title  9,  article  1  of  the  First  Revised  Statutes  were  repealed  and 
re-enacted  in  a  new  form  in  the  old  Canal  Law  of  1894  fLaws  of 
1894,  chap.  338),  and  when  the  Consolidated  Laws  were  enacted 
in  1909  this  statute  was  a^ain  specificallv  repealed.  Laws  of  1909, 
c^ap.  13.  Chapter  451  of  the  Laws  of  1837  was  also  repealed 
in  1894  and  1909  by  the  Cnnal  Laws  above  mentioned.     The 
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State  contends,  however,  that  although  the  Canal  Laws  of  1894 
and  1909  did  in  terms  repeal  the  earlier  acts  making  the  Holmes 
Hutchinson  map  presumptive  evidence,  nevertheless  the  Legis- 
lature did  not,  as  a  matter  of  fact,  intend  to  bring  about  this 
result,  and  that  a  reasonable  construction  of  sections  4  and  5 
of  the  Canal  Laws  as  passed  in  1894  and  1909  continued  the  legal 
presumption  attached  to  said  map  by  the  earlier  statutes. 
Whether  the  State  is  right  in  this  contention  or  not  we  do  not 
at  this  time  deem  it  necessary  to  decide.  But  whatever  the  effect 
of  the  above  mentioned  statutes  the  Holmes  Hutchinson  map  may 
still  be  considered  by  the  court  as  evidence  on  this  point,  as  an 
ancient  document,  along  with  the  other  evidence  in  the  case  bear- 
ing upon  daimant^s  title.  It  seems  to  me  that  the  claimant  has 
fairly  met  and  overcome  whatever  probative  worth  could  properly 
be  given  to  such  map  either  as  an  ancient  document  or  under  any 
of  the  statutes  above  mentioned;  and  that  notwithstanding  the 
fact  that  the  land  on  which  claimant's  forebay  was  constructed 
appears  to  be  within  the  blue  line,  as  it  is  laid  down  on  the 
Holmes  Hutchinson  map  of  1834,  yet  in  fact  the  State  never 
appropriated  and  went  into  possession  of  such  land.  From  the 
very  earliest  time  in  the  history  of  the  canal,  and  even  before  the 
construction  of  the  navigation  canal,  it  would  appear  that  claim- 
ant's predecessors  in  title  had  been  in  the  actual  and  undisputed 
possession  and  occupation  of  this  property.  The  description  of 
the  property  in  the  leases  shows  that  the  boundaries  extended 
to  the  very  mar^n  of  the  canal.  "Ko  right  of  the  State  therein 
is  recognized.  A  saw  mill  was  constructed  on  this  property,  run 
bv  water  from  the  canal,  at  a  verv  earlv  day.  Then  came  the 
wooden  flume  of  the  later  mill,  extending  up  to  the  wall  of  the 
canal  through  which  the  water  came  to  the  mill.  This  was  fol- 
lowed by  the  building  of  claimant's  forebay  asrainst  the  west  wall 
of  the  canal,  where  the  State  itself  recocmized  its  lesral  existence 
bv  terminating  its  conduits  at  the  west  face  of  the  west  wall  of 
the  caTinl.  Tn  other  worrls,  the  claimant  and  its  predecessors  from 
the  earliest  times  in  the  historv  of  the  canal  have  not  nnlY  actuallv 
been  in  possession  of  this  land  under  a  title  of  the  land  to  tho  verv 
margin  of  the  canal,  but  they  have  also  continuously  been  in  the 
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actual  use  and  occupation  of  that  land  without  any  question  by 
the  State,  and  the  State  in  the  building  of  its  conduits,  and  in 
other  ways,  has  recognized  this  title  of  the  claimants  and  their 
predecessors.  Here,  as  in  the  Fulton  Light,  Heat  &  Power  Case, 
65  Misc.  Eep.  263 ;  affd.,  200  N.  Y.  400,  we  must  judge  some- 
what of  the  rights  of  the  parties  and  the  facts  as  to  this  alleged 
appropriation  by  what  the  pailies  have  actually  done  in  refer- 
ence to  the  same  over  a  long  period  of  years.  All  of  these  facts 
in  this  case  demonstrate  that  although  Holmes  Hutchinson  did 
include  this  property  within  his  blue  line,  yet  the  dominion  over 
this  property,  the  use  and  occupation  of  this  property,  and  the 
recognition  by  the  State  of  such  rights  on  the  part  of  the  claimant, 
establish,  we  think  beyond  all  question,  that  no  actual  appropria- 
tion of  this  property  for  canal  purposes  was  ever  made  by  the 
State  of  New  York. 

The  next  question  we  come  to  in  this  case,  it  seems  to  me,  is 
whose  duty  was  it  to  reconstruct  this  forebay  and  connect  up  the 
claimant  with  its  water  power.  The  claimant  contends  that  it 
was  the  duty  of  the  State;  that  although  it,  the  claimant,  was 
satisfied  that  it  was  the  owner  of  this  property,  or  at  least  was 
entitled  as  a  matter  of  law  to  its  use  and  occupation,  that  never- 
theless, inasmuch  as  the  State  denied  this  proposition,  and  claimed 
that  the  land  on  which  the  new  forebay  must  be  constructed  was 
within  the  blue  line  and  the  property  of  the  State,  the  claimant, 
by  reason  of  such  claim  on  the  part  of  the  State,  was  thereby 
relieved  from  the  necessity  of  reconstructing  this  forebay  imtil 
that  question  was  judicially  determined,  and  that  in  the  mean- 
time the  claimant  might  sit  by  and  collect  the  annual  usable  or 
rental  value  of  this  property  from  the  State.  I  do  not  think  that 
this  position  of  the  claimant  is  tenable.  Without  any  reference 
as  to  whether  the  State  or  the  claimant  owned  this  property,  the 
claimant  knew  that  the  State  had  recognized  the  right  of  it  and 
its  predecessors  to  use  this  property  in  utilizing  the  water  from 
the  hydraulic  canal  in  which  it  had  a  vested  right.  The  State 
had  recognized  this  right  of  the  claimant  over  a  long  period  of 
years,  and  had  only  disturbed  its  occupation  of  this  property 
when  necessary  to  construct  the  Barge  canal.     But  even  then 
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the  State,  in  its  contract  with  the  Barge  canal  contractor  who 
performed  the  work  opposite  claimant's  premises,  provided  and 
stipulated  that  he  must  not  interfere  with  claimant's  water  power, 
and  on  the  16th  day  of  August,  1910,  the  State  had  specifically 
invited  the  claimant  to  extend  its  forebay  so  as  to  utilize  the 
new  culverts.  In  fact,  the  building  of  the  culverts  to  connect 
claimant  with  its  water  power,  both  in  1854  and  in  1912,  was  a 
direct  and  specific  invitation  to  the  claimant  and  its  predecessors 
to  come  to  the  ends  of  those  culverts  with  its  forebay,  and  a 
recognition  of  their  right  to  do  so.  It  was  the  duty  of  the  claimant 
in  the  premises  here  to  connect  up  its  forebay  with  the  ends  of 
these  new  culverts  within  a  reasonable  time  after  the  construction 
of  such  culverts.  This  claimant,  like  all  others  whose  rights 
have  been  invaded  in  a  similar  manner,  was  bound,  so  far  as  it 
reasonably  could,  to  reduce  its  damages. 

As  has  been  well  said  in  the  case  of  Hall  Sons  Co.  v.  Sund- 
strom  &  Stratton  Co.,  138  App.  Div.  548 ;  affd.,  204'  N.  Y.  660 : 
•"  It  would  be  the  duty  of  plaintiff,  as  soon  as  he  reasonably  could, 
to  repair  the  damage  which  interfered  with  the  use  of  his  prop- 
erty and  prevented  him  from  carrying  on  his  business.  He  could 
not  suffer  his  mill  or  factory  to  remain  indefinitely  in  a  ruinous 
and  dilapidated  condition  so  that  no  business  could  be  there  car- 
ried on,  and  look  to  the  wrongdoer  to  pay  over  to  him  as  damages 
a  sum  equal  to  that  which  by  his  own  industry  and  application 
he  might  otherwise  have  earned.  If  the  injury  was  of  so  serious 
a  character  that  repair  was  impossible,  it  would  be  his  duty  to 
seek  another  place  in  which  to  establish  and  carry  on  his  busi- 
ness, only  looking  to  the  wrongdoer  for  reimbursement  until  such 
time  as  that  could  be  accomplished  by  the  exercise  of  reasonable 
diligence." 

The  State  invaded  claimant's  rights  and  its  property  and  cut 
off  its  water  power  on  the  22d  day  of  August,  1910.  It  had  com- 
pleted the  new  culverts  by  the  25th  day  of  November,  1912,  and  it 
contends  that  if  the  State  is  liable  to  the  claimant  for  the  annual 
usable  or  rental  value  of  its  water  power,  that  it  was  not  liable 
after  the  25th  day  of  November,  1912.  I  cannot  agree  with  this 
contention.     I  think  we  must  hold,  in  justice  to  the  claimant. 


Eighteenth  Annual  Eepobt,  1918  175 

Opinion  by  Ackerson^  P.  J. 

that  it  was  entitled  to  a  reasonable  time  after  the  construction 
of  the  new  conduits  in  which  to  build  a  new  forebay  to  connect 
up  such  conduits.  I  think  that  it  would  be  fairly  and  justly 
entitled,  upon  the  evidence  in  this  case,  to  a  period  of  six  months 
after  November  25,  1912,  or  until  the  25th  day  of  May,  1913, 
and  that,  therefore,  the  claimant  would  be  entitled  to  recover 
from  the  State  the  rental  value  of  its  property  from  the  22d  day 
of  August,  1910,  imtil  the  25th  day  of  May,  1913. 

It  is  not  an  easy  matter,  from  the  evidence  in  this  case,  to 
determine  at  what  sum  the  rental  value  should  be  fixed.  The 
claimant  contends  that  the  damages  to  this  property  should  be 
based  on  the  usable  value  of  the  Citizens  Lighting  plant  to  the 
claimant,  or,  at  least,  that  the  evidence  of  its  usable  value  to  the 
claimant  should  be  received  and  considered  by  the  court  in  deter- 
mining at  what  figure  the  rental  value  of  the  property  should  be 
fixed.  I  think  the  claimant  is  sound  in  this  latter  contention.  In 
the  above-mentioned  case  of  Hall  Sons  Co.  v.  Sundstrom  &  Strat- 
ton  Co.  the  court  used  this  language :  "  In  the  case  of  a  temporary 
as  distinguished  from  a  permanent  infringement  of  defendant's 
rights,  the  true  measure  of  damages  has  been  held  to  be  (Joyce 
on  Nuisances,  sec.  488)  the  diminution  in  usable  value  of  the 
property.  And  in  certain  cases  this  has  been  defined  to  mean 
the  value  of  th«  use  of  the  premises  to  the  occupant,  as  distinct 
from  the  rental  of  the  premises  named  in  the  lease  thereof  by  the 
owner  to  the  tenant.^' 

The  claimant  offered  in  evidence  its  records  showing  the  value 
to  it  of  this  electric  light  plant  in  question.  The  court  at  the 
time  deferred  its  decision  upon  the  admissibility  of  such  evidence 
until  such  time  as  it  came  to  decide  the  case.  I  am  of  the  opinion, 
after  an  examination  of  the  authorities,  that  such  evidence  was 
admissible  and  that  it  should  be  admitted  as  a  part  of  the  record 
in  this  case.  The  State's  objection  is  therefore  overruled  and  an 
exception  given  to  the  State.  Based  upon  these  records,  the  evi- 
dence of  the  claimant  was  that  the  usable  value  of  this  Citizens 
Lighting  plant  from  which  the  State  shut  off  the  water  power 
to  the  claimant  was  from  $12,000  to  $13,750  per  year  before  its 
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water  power  was  shut  off,  and  that  after  that  time  its  usable 
value  to  the  claimant  was  nothing. 

On  the  other  hand,  the  State  contends  that  when  the  water 
was  shut  off  from  the  Citizens  plant  that  the  eflaciency  of  its 
lower  plant,  known  as  the  plant  of  the  Peoples  Gas  and  Electric 
Company,  became  greatly  enhanced,  because  it  was  able  to  use 
the  water  there  which  it  had  theretofore  used  at  the  Citizens 
plant,  and  that  the  shutting  down  of  the  water  at  the  Citizens 
plant  did  not  damage  the  claimant  in  any  manner  whatever.  The 
claimant  arrives  at  this  usable  value  above  mentioned  by  a  very 
long  and  intricate  computation  from  its  records.  One  of  its  own 
witnesses  stated  that  no  such  value  could  be  given  as  the  mere 
rental  value  of  this  plant.  The  State's  witnesses  Newton,  Horton 
and  Landreth  have  created  very  much  doubt  as  to  the  accuracy 
of  the  claimant's  computation  as  to  usable  value. 

I  firmly  believe  that  the  evidence  in  this  case  clearly  discloses 
that  the  element  of  usable  value  per  annum  of  this  plant  to  the 
claimant  is  a  matter  of  great  uncertainty.  Newton  testifies  that 
it  had  absolutely  no  usable  value  to  the  claimant.  Horton  testi- 
fies to  the  same  thing.  Landreth  testifies  that  the  rental  value, 
of  this  plant  was  $3,500  per  year,  and  that  such  amount  was 
more  than  its  usable  value.  Horton  testifies  that  the  annual 
rental  value  of  this  plant  was  not  to  exceed  $3,000  a  year.  I 
think  from  all  the  evidence  in  the  case  we  may  safely  say  that 
this  plant  had  an  annual  rental  value  of  $6,000  per  year. 

The  case  of  Eeisert  v.  City  of  New  York,  174  N.  T.  211,  which 
case  the  claimant  here  relies  upon  to  establish  the  measure  of 
damages  in  this  case,  contains  the  following  language :  "  The 
nature  of  the  case  appears  to  be  such  that  proof  of  the  rental 
value,  before  and  after  the  establishment  of  the  defendant's 
pumping  station,  is  difficult  to  be  made.  Hence,  the  usable  value 
of  the  premises,  which,  if  not  synonymous  with  rental  value,  has, 
as  a  term,  an  equivalent  sense,  should  be  allowed  to  be  shown." 

It  seems  to  me,  therefore,  that  under  the  ruling  of  that  case, 
inasmuch  as  the  usable  value  is  much  in  doubt  here,  but  that  the 
annual  rental  value  of  such  plant  can  be  reasonably  ascertained, 
that  the  court  should  fix  the  annual  rental  value  as  the  measure 
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of  damages.  It  is  very  evident,  however,  that  Horton  and  Lan- 
dreth,  in  fixing  upon  this  rental  value,  did  not  give  the  claimant 
the  benefit  of  either  the  actual  water  that  it  was  using  or  of  the 
water  tiiat  it  was  entitled  to  use  under  its  leases.  It  not  only, 
as  I  have  heretofore  stated,  was  entitled  to  water  enough  to 
develop  at  least  160  horse  power,  but  it  had  free  access,  and 
had  for  many  years,  to  water  sufficient  to  develop  at  least  upwards 
of  200  horse  power.  It  was  not,  under  its  leases,  entitled  to  all 
of  this,  but  there  can  be  no  doubt  that  the  rental  value  of  such 
a  plant  would  be  fixed  not  only  upon  what  water  it  was  legally 
entitled  to  use  under  its  leases,  but  also  what  additional  amount 
it  was  permitted  to  use  without  objection.  W«  must  conclude, 
therefore,  from  all  the  evidence  in  this  case,  which  demonstrates 
the  actual  amount  of  water  the  claimant  was  entitled  to  use  under 
its  leases  and  the  additional  amount  that  it  was  always  permitted 
to  use  without  objection,  that  the  rental  value  of  this  plant  was 
at  least  $6,000  per  year,  and  that  they  were  entitled  to  this  rental 
value  of  $6,000  per  year  from  the  22d  day  of  August,  1910,  until 
the  25th  day  of  May,  1913. 

Now,  in  this  connection,  we  will  consider  the  State's  conten- 
tion that  the  State  does  not  become  liable  in  any  event  for  tearing 
out  these  conduits  and  shutting  off  claimant's  water  power, 
because  it  was  incidental  to  the  performance  of  a  public  work 
carried  on  without  carelessness  or  negligence,  in  pursuance  of 
statutory  authority.  With  this  contention  of  the  State  I  am 
unable  to  agree.  In  the  first  place,  the  contractor  who  tore  out 
these  culverts  or  conduits  was  operating  under  a  contract  with 
the  State  which  by  its  terms  provided  that  he  should  not  inter- 
fere with  claimant's  water  power.  For  some  reason  unknown 
to  the  court  that  stipulation  in  the  contract  was  entirely  ignored, 
and  in  ignoring  and  violating  this  stipulation  of  the  contract 
the  contractor  apparently  had  the  consent  and  approval  of  the 
State.  It  by  no  means  appears  in  this  case  that  it  was  necessary 
to  the  canal  construction  at  this  place  that  this  water  power  of 
the  claimant  should  have  been  cut  off.  On  the  other  hand,  I 
believe  that  it  affirmatively  appears  that  the  canal  construction 
might  have  been  carried  out  without  for  one  moment  interfering 
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with  claimant's  water  power.  Of  course,  it  would  have  been  more 
expensive  for  the  contractor,  and  perhaps  it  was  the  matter  of 
expense  alone  which  induced  both  the  contractor  and  the  State 
to  ignore  the  provision  of  the  contract  in  respect  to  the  claimant's 
water  power  above  referred  to.  In  the  second  place,  the  destruc- 
tion of  claimant's  water  power  was  not  incidentaZ  to  the  construc- 
tion of  the  canal  at  this  point,  but  it  was  the  direct  result  of  it. 
It  is  true  that  this  construction  of  the  canal  at  this  point  was  a 
public  work  performed  under  statutory  authority,  but  the  State 
was  under  equal  obligation,  provided  by  statute,  to  build  the 
Barge  canal  and  likewise  to  maintain  claimant's  water  power. 

The  facts  of  this  case  entirely  distinguish  it  from  the  ordinary 
case  of  a  person  who  suffers  injury  which  is  incidental  to  a  public 
work  performed  under  statutory  authority,  for  here  the  injury 
was  the  direct  result  of  such  work,  and  the  injury  consisted  in  a 
violation  of  the  claimant's  rights  which  the  State  was  under 
statutory  direction  to  maintain. 

The  State  calls  our  attention  to  the  fact  that  when  the  hvdraulic 
canal  was  separated  from  the  navigation  canal,  and  two  distinct 
canals  were  made,  in  1854  and  the  following  years,  that  the  water 
power  users  in  this  locality  were  deprived  of  their  water,  and  the 
Board  of  Canal  Commissioners,  which  was  then  composed  of  sev- 
eral eminent  men,  including  Judge  Selden,  and  Sanford  E. 
Church,  afterwards  chief  judge  of  the  Court  of  Appeals,  held 
that  they  were  not  entitled  to  damages,  and  they  continued  to 
hold  so  after  the  Legislature  had  passed  an  enabling  act  giving 
them  power  to  award  damages  to  water  power  users  in  this 
vicinity  at  that  time,  provided  they  found  that  such  award  would 
be  consistent  with  the  law,  and  the  Canal  Commissioners  at  that 
time  based  their  refusal  to  make  an  award  upon  section  10  of 
the  act  incorporating  the  Oswego  Canal  Company,  being  chapter 
241  of  the  Laws  of  1823. 

At  that  time  when  the  matter  was  up  before  the  Canal  Com- 
missioners as  to  whether  or  not  they  should  make  an  award  to 
persons  whose  water  power  was  cut  off  while  the  alterations  were 
being  made  in  the  canal,  whereby  the  hydraulic  canal  was  sepa- 
rated from  the  navigation  canal.  Judge  Church,  who  was  then 
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Comptroller  of  the  State,  said,  in  relation  to  the  right  of  the 
State  to  cut  off  this  water  power  at  that  time,  contrary  to  the 
views  of  the  other  commissioners:  ^'  I  am  inclined  to  believe  that 
the  right  expressly  conferred  upon  the  Canal  Commissioners  (in 
section  10  of  chapter  241  of  the  Laws  of  1823)  to  enter  and  make 
the  necessary  alterations,  expires  with  the  time,  where  by  the 
terms  of  the  act,  the  title  of  the  canal  vests  in  the  State,  and  that 
the  contemplated  alterations,  specified  in  the  act,  were  designed 
to  precede  the  ownership  of  the  State." 

He  then  uses  this  language:  "  When  the  State  became  the  abso- 
lute owner  of  the  property,  it  seems  to  me  that  they  possessed  by 
virtue  of  such  ownership  the  incidental  right  of  entering  upon 
and  making  all  necessary  repairs  or  alterations  which  might  be 
deemed  advisable  for  the  purposes  of  the  canal,  without  subjecting 
itself  to  liability  for  the  payment  of  damages,  and  that  the  grant 
of  surplus  waters  is  necessarily  subject  to  this  right." 

It  will  be  seen  from  this,  I  think,  that  Judge  Church  correctly 
stated  the  reasons  for  relieving  the  State,  from  liability  at  that 
time.  The  State  was  the  absolute  owner  of  the  canal.  It  must 
necessarily  follow  that  when  the  State  drew  all  the  water  out  of 
the  canal  in  order  to  repair  it  there  would  be  no  surplus  water 
for  the  lessees  of  the  Oswego  Canal  Company,  and  the  State  must 
of  necessity  have  this  right  in  order  to  properly  take  care  of  and 
maintain  its  navigation  canal.  But  here  a  different  situation 
obtains.  The  Oswego  Canal  Company  had  been  placed  back  in  its 
original  position  with  its  separate  canal.  Under  the  act  of  1823, 
the  Oswego  Canal  Company  was  authorized  to  maintain  this 
canal  and  lease  its  waters  for  hydraulic  purposes.  The  State  had 
no  right  to  cut  off  the  water  unless  it  became  necessary  for  navi- 
gation purposes.  When  Barge  canal  construction  was  comN 
menced  the  Oswego  Canal  Company  was  in  the  same  position, 
with  its  separate  canal,  as  it  was  before  its  canal  was  united  with 
the  navigation  canal.  The  State  had  no  more  right  to  interfere 
with  the  flow  of  water  to  its  lessees  from  this  hvdraulic  canal  than 
it  would  have  had  if  said  hydraulic  canal  had  never  been  incor- 
porated in  the  navigation  canal.  So  long  as  chapter  241  of  the 
Laws  of  1823  remained  on  the  statute  books  giving  to  the  Oswego 
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Canal  Company  the  right  to  maintain  this  separate  canal  and 
lease  its  waters  for  hydraulic  purposes,  the  State  could  not  inter- 
fere with  those  rights,  except  for  the  purpose  of  maintaining 
navigation  on  its  navigation  canal  without  either,  first,  repealing 
the  act  of  1823,  or,  second^  becoming  liable  in  damages  to  the 
lessees  of  the  Osw^o  Canal  Company  for  depriving  them  of  their 
vested  rights  in  such  water.  Haselo  v.  State,  73  Misc.  Bep.  532 ; 
Lakeside  Paper  Co.  v.  State,  45  App.  Div.  112;  Waller  v.  State, 
144  N.  Y.  579. 

We  next  come  to  the  proposition  of  restoring  the  claimant's 
forebay.  Inasmuch  as  claimant's  forebay  was  situated  on  its  own 
property,  the  State,  when  it  destroyed  it,  became  a  trespasser  and 
must  respond  to  the  claimant  in  such  damages  as  will  enable 
claimant  to  build  a  new  forebay  as  good  and  efficient  as  the  one 
destroyed  by  the  State.  The  State  contends  that  all  that  it  is 
necessary  to  do  is  to  extend  the  walls  of  the  piece  of  claimant's 
forebay  that  is  left  so  as  to  connect  up  with  the  ends  of  the  new 
conduits;  but  this  would  not  give  claimant  any  such  forebay  as 
it  had  before  the  State  invaded  its  property,  and  the  claimant 
strenuously  contends  that  such  forebay  would  be  entirely  insuffi- 
cient for  its  purposes.  The  engineers  of  the  claimant  testify  that 
it  would  cost  anywhere  from  $23,062  to  $24,424.20  to  rebuild 
such  a  forebay  as  the  claimant  possessed  before  the  construction 
by  the  State  of  the  Barge  canal.  The  State  engineers  say  that 
what  is  left  of  the  present  forebay  walls  could  be  extended  to 
include  the  new  conduits  at  an  expense  of  about  $10,000,  and 
that  such  forebay  would  be  entirely  sufficient  and  adequate  for 
claimant's  purposes.  In  this  we  cannot  entirely  agree  with  the 
State.  The  State  ruthlessly  invaded  claimant's  property  and 
rights,  and  the  claimant  is  entitled  to  be  reimbused  for  the  con- 
struction of  a  forebay  fully  as  good  and  adequate  as  the  one  the 
State  destroyed.  We  believe  the  sum  of  $17,000  is  fully  sufficient 
for  such  purpose. 

Now  comes  the  question  of  whether  the  claimant  is  entitled  to 
interest  on  the  award.  The  claimant  is  certainly  not  entitled  to 
interest  on  that  portion  of  the  award  which  is  to  reimburse  claim- 
ant for  reconstructing  its  forebay,  for  the  reason  that  up  to  date 
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it  has  not  expended  that  money,  bat  under  the  authority  of  Lake- 
side Paper  Co.  v.  State,  45  App.  Div.  112 ;  56  id.  208,  and  also 
the  case  of  Wilson  v.  City  of  Troy,  135  N.  Y.  96,  we  believe  that 
the  claimant  is  entitled  to  interest  on  such  portions  of  the  demand 
for  the  rental  value  of  claimant's  property  as  the  court  has 
awarded  to  the  claimant,  from  the  date  of  filing  of  the  respective 
claims.  This  would  give  interest  on  $12,000  from  the  17th  day 
of  August,  1912,  the  date  of  filing  the  first  claim,  and  interest 
on  $4,549.82  from  August  17,  1914,  the  date  of  filing  the  second 
daim^ 

Findings  have  been  made  and  filed  herein  by  the  court  in 
accordance  with  the  views  set  forth  in  this  opinion. 

Paris  and  Webb,  JJ.,  concur. 

■ 

Ordered  accordingly. 
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Henby    p.    Bubgaed,    Claimant,    i).    State    of    New    York, 

Defendant 

Claim  No.  14696 

(Filed  August  1,  1918) 

What  constitutes  the  law  of  the  State  in  regard  to  the  Barge  canal  construc- 
tion. 

Outline  of  the  subject  matter  and  the  circumstances  of  the  contract  inyolved 
herein. 

The  dam  which  was  washed  away  and  the  duty  of  the  State  and  of  the  con- 
tractor in  respect  thereto. 

The  judgment  of  State  officials  may  be  such  as  to  amount  to  legal  negligence 
and  result  in  damages  being  found  against  the  State. 

Chapter  147  of  the  Laws  of  1903,  providing  for  the  construction  of  the 
present  Barge  canal  and  for  a  branch  thereof  fr(»n  Lake  Ontario  at  the 
city  of  Oswego  through  the  Oswego  river  to  the  main  canal,  having  been 
submitted  to  the  people  and  approved  by  them,  the  provisions  of  that 
law,  as  since  amended,  constitute  the  law  of  the  State  in  regard  to  the 
work  of  constructing  said  Barge  canal. 

The  State  entered  into  a  contract  with  the  American  Pipe  and  Con- 
struction Company  for  the  construction  of  a  portion  of  the  Barge  canal 
between  the  cities  of  Fulton  and  Oswego  commencing  at  the  end  of  con- 
tract No.  10  at  Fulton  and  ending  at  the  commencement  of  contract 
Ko.  35  at  Oswego,  and  including  the  construction  of  locks  5  and  6,  with 
adjoining  dams,  bulkheads  and  other  structures,  the  removal  of  Battle 
Island  and  High  dame  and  the  dredging  of  a  channel  between  the  sites  of 
the  two  contracts  above  mentioned,  together  with  certain  incidental  work 
connected  therewith,  excepting  the  machinery  for  operating  the  lock  gates 
and  valves  and  capstans,  which  was  to  be  known  as  contract  No.  37.  This 
contract  was  duly  entered  into  on  December  9,  1910,  but  on  the  9th  day 
of  April,  1911,  the  said  company  assigned  the  contract  in  question  to 
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Henry  P.  Burgard  who  is  the  present  claimant.  The  assignment  having 
been  consented  to  and  approved  by  the  officers  of  the  State,  the  said 
Henry  P.  Burgard  began  the  work  under  this  contract  and  furnished  the 
necessary  work,  labor  and  materials  therefor  and  completed  the  same 
about  December  1,  1915,  and  thereupon  the  completed  work  was  accepted 
by  a  resolution  of  the  Canal  Board  on  February  9,  1916. 

The  present  claim  was  filed  on  the  20th  day  of  November,  1916,  with  the 
proper  officials  of  the  State,  and  an  order  having  been  made  by  the  Court 
of  Claims  permitting  the  State  to  serve  and  file  a  counterclaim  based  upon 
the  allegation  that  the  claimant  had  neglected  to  perform  his  contract 
within  the  time  specified  and  that  damages  should  be  allowed  the  State 
therefor  and  also  alleging  that  the  work  under  the  contract  remained 
uncompleted,  on  the  14th  of  March,  1918,  a  reply  to  such  counterclaim 
was  made  by  the  claimant  and  duly  served.  The  items  included  in  this 
claim  are  items  Nos.  37  to  50  inclusive,  except  items  39  and  50  which 
have  been  withdrawn;  that  none  of  the  other  items  above  mentioned  were 
included  in  the  final  estimate  or  account,  or  paid  for  by  the  State. 

The  territory  embraced  in  the  contract  was  approximately  the  Oswego 
river  from  the  city  of  Fulton  to  the  city  of  Oswego.  The  river  was  divided 
into  three  pools;  one  created  by  the  Battle  Island  dam  which  crossed 
the  river  just  above  the  island  of  that  name;  the  other  by  a  dam  con- 
structed across  the  river  at  Minetto,  and  the  third  by  a  dam  constructed 
across  the  river  known  as  Old  High  dam,  approximately  halfway  between 
Minetto  and  Oswego.  Below  that  was  another  pool  created  by  a  dam  in 
the  city  of  Oswego  which  is  below  the  site  of  contract  No.  37.  Under 
the  old  system  at  each  of  the  dams  mentioned  was  a  lock  by  which 
boats  could  pass  from  one  pool  to  the  other.  The  contract  called  for  the 
removal  of  the  three  dams  and  the  locks  and  the  erection  of  two  new 
dams  and  the  creation  of  two  new  pools  to  take  the  place  of  the  three 
previously  existing.  One  new  dam  was  to  be  constructed  at  Minetto  and 
the  other  near  Oswego.  The  old  dams  were  constructed  by  the  State  and 
became  a  part  of  its  canal  system  and  were  under  the  jurisdiction,  con- 
trol and  maintenance  of  the  Superintendent  of  Public  Works.  The 
contract  in  question  was  to  be  carried  on  so  as  not  to  interfere  with  the 
navigation  of  the  present  canal  and  the  contractor  was  allowed  to  place 
and  maintain  upon  the  existing  High  dam  flash  boards  not  to  exceed  two 
feet  in  height.  The  necessary  dredging  was  also  to  be  d(»ie  so  that 
navigation  in  the  new  channel  would  be  uninterrupted  whenever  travel 
in  the  existing  channel  was  cut  off.  Various  other  provisions  were  con- 
tained in  the  contract  as  to  the  manner  in  which  the  contractor  should 
provide  against  interfering  with  traffic  through  the  old  canal  while 
fulfilling  his  contract.  In  the  spring  of  1911  some  fifty  feet  of  the  apron 
of  Old  High  dam  next  to  the  west  abutment  washed  away  and  shortly 
afterward  the  Superintendent  of  Public  Works  made  certain  repairs 
to  the  west  abutment  of  said  dam  but  did  not  make  any  repairs  to  the 
dam  itself.  The  Old  High  dam  was  in  an  unsafe  and  defective  condition 
in  the  fall  of  1911  and  such  condition  was  known  to  the  officers,  servants 
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and  employees  of  the  State  of  New  York  but  they  negligently  failed  to 
repair  the  some.  In  April,  1912,  a  portion  of  the  same  dam,  about  136 
feet  in  length  on  the  west  end  thereof,  was  washed  out  on  account  of  its 
defective  and  unsafe  condition  and  while  it  was  under  the  care,  control 
and  management  of  the  officers  of  the  State  whose  duties  were  to  maintain 
it  until  the  same  could  be  removed  by  the  claimant  pursuant  to  the 
terms  of  his  contract.  At  that  time  the  .work  of  the  claimant  in  the 
construction  of  the  new  dam  at  Oswego  and  the  new  dam  at  Minetto 
had  not  progressed  far  enough  to  enable  him  to  remove  the  Old  High 
dam  and  to  maintain  navigation  in  the  then  existing  canal.  The  wash- 
ing out  of  the  Old  High  dam  reduced  the  volume  of  water  in  the  pool 
above  that  dam  to  such  an  extent  as  to  interfere  seriously  with  the 
operations  of  the  claimant  in  the  ordinary  work  imder  his  contract, 
and  also  prevented  navigation  of  the  exisiting  canal. 

The  claimant  asks  herein  for  judgment  against  the  State  for 
$475,686.41.  This  claim  is  based  upon  numerous  items  which  are  set 
forth  and  considered  at  length  in  the  opinion.  The  purpose  of  the  old 
dam  was  to  create  pools  that  would  feed  the  canal  as  it  passed  from  one 
level  to  another  level,  thus  facilitating  navigation,  the  operation  of 
which  was  under  the  jurisdiction  and  control  of  the  Superintendent  of 
Public  Works.  Held,  that  it  was  the  duty  of  the  Engineering  Depart- 
ment and  the  said  Superintendent  to  together  construct  and  keep  in 
repair  the  canal  and  its  feeders,  and  that  the  State,  therefore,  in  requir- 
ing the  contractor  under  the  contract  to  do  his  work  without  interfering 
with  navigation,  was  bound  to  see  that  the  existing  canal  with  its 
feeders  was  maintained  by  it  in  such  manner  as  to  enable  the  contractor 
to  fulfil  his  obligations;  that  the  giving  away  of  the  dam  with  the  con- 
sequent destruction  of  the  pool  created  by  it  was  caused  by  reason  of 
the  negligence  of  the  State  officers  in  failing  to  properly  protect  the 
existing  canal  and  the  said  feeders.  The  referee  disclaims  any  desire 
to  criticize  the  action  of  the  State  officers  and  holds  that  they  were 
evidently  desirous  to  save  expense  to  the  State,  and  hoped  that  the 
dam  would  hold  out  until  the  contractor  could  complete  the  new  dam 
and  thus  preserve  the  navigation  of  the  canal  but  holds  that  their 
judgment  in  reference  to  the  economizing  of  the  expense  of  repairing  the 
dam  and  with  reference  to  the  hope  that  it  would  hold  out  was  erroneous 
and  amounted  to  legal  negligence  from  which  the  claimant  suffered 
damages. 

The  referee  disallowed  claims  for  premiums  paid  for  liability  insur- 
ance on  the  ground  that  the  procuring  of  such  insurance  was  volimtary 
on  the  part  of  the  claimant  and  that  he  could  not  make  the  State  liable 
for  that  which  it  had  not  authorized  or  required.  The  referee  refused 
to  follow  the  contention  of  the  claimant  that  under  the  Compensation 
Act  of  1914  the  insurance  provided  for  by  that  act  may  be  considered 
compulsory  and  included  with  the  faithful  performance  bond  as  a  part 
of  the  overhead  expenses,  but  held  that  under  the  act  the  contractor 
may  still  show  the  Compensation  Commission  that  he  is  financially  able 
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to  aasume  and  pay  any  claim  that  may  occur  and  may  therefore  avoid 
the  expense  of  insurance.  Furthermore,  it  does  not  appear  in  this  case 
that  the  compensation  insurance  was  not  more  favorable  and  of  greater 
value  to  claimant  than  his  liability  insurance. 

Claim  against  the  State  of  New  York  arising  from  the  negli- 
gence of  State  officials  in  failing  to  repair  and  strengthen  a  dam 
on  the  Oswego  river,  with  the  result  that  the  claimant  sustained 
damages  by  the  washing  out  of  said  dam. 

Messrs.  Costello,  Burden,  Cooney  and  Walters,  for  the  claimant. 

Hon.  Merton  E.  Lewis,  Attorney-General  (William  E.  Thorpe, 
Esq.,  and  George  I.  Sleicher,  Esq.,  Deputy  Attorneys-General,  of 
counsel),  for  the  State. 

The  matter  of  this  claim  was  referred  by  the  Court  of  Claims 
to  Judge  Albert  Haight,  as  official  referee,  who  filed  the  following 
opinion : 

Referee's  Opinion 

Haight,  Official  Eeferee. —  The  claim  filed  herein  by  Henry  P. 
Burgard,  the  claimant,  asks  for  judgment  against  the  State  of 
$475,686.41.  The  items  upon  which  this  claim  is  founded  are 
numerous,  and  have  been  considered  in  much  detail.  The  facts 
are  so  fully  set  forth  in  my  findings  that  I  do  not  deem  it  neces- 
sary to  here  rehearse  them,  except  in  so  far  as  it  becomes  necessary 
to  make  clear  the  reasons,  for  my  conclusions.  The  claimant 
herein  is  the  assignee  of  the  original  contractor,  who  entered  into 
contract  No.  37  with  the  State  to  construct  the  new  Barge  canal 
through  that  portion  of  the  OsAvego  river  embraced  in  the  contract. 
As  such  assignee,  he  steps  into  the  shoes,  so  to  speak,  of  the  original 
contractor  and  becomes  entitled  to  all  of  the  rights  and  privileges 
of  such  contractor.  In  the  findings  he  has  been  referred  to  as 
claimant  and  as  contractor,  both  tenns  meaning  the  same  person. 
I  shall,  therefore,  consider  him  herein  as  in  effect  the  original 
contractor. 

This  State  and  the  contractor,  in  entering  into  the  contract,  are 
each  deemed  to  have  taken  into  consideration  the  site  of  the  con- 
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tract,  with  all  of  its  physical  structures  and  conditions,  its  loca- 
tion and  surroundings,  its  highways  and  means  of  approach,  and 
its  transportation  facilities.  From  the  city  of  Fulton  to  the  city 
of  Oswego  the  course  of  the  river  is  practically  north.  The 
Osw^o  canal  was  constructed  along  its  eastern  bank,  part  of  the 
way  enclosed  within  the  bank  and  part  of  the  way  along  the  river 
front.  There  were  three  dams  across  the  river  with  locks  at  the 
eastern  end  of  each,  creating  three  pools  known  as  the  Battle 
island  dam  pool,  the  Minetto  pool,  and  the  old  High  dam  pool, 
from  each  of  which  the  canal  received  its  supply  water,  by  which 
navigation  thereon  was  maintained  for  the  benefit  of  the  public. 
The  contract  made  between  the  parties  provides  for  the  construc- 
tion of  two  new  dams  with  locks,  bulkheads  and  gates,  the  removal 
of  the  three  old  dams,  the  excavating  of  a  channel  through  the 
bed  of  the  river,  thus  canalizing  the  river  and  doing  away  with 
the  old  canal.  All  of  the  old  dams  mentioned  were  constructed 
by  the  State,  by  the  engineering  department  thereof,  for  the  pur- 
pose of  creating  pools  that  would  feed  the  canal  as  it  passed  from 
one  level  to  another  level,  thus  facilitating  navigation,  the  operation 
of  which  was  under  the  jurisdiction  and  control  of  the  Superintend- 
ent of  Public  Works.  It  thus  became  the  duty  of  the  engineering 
department  and  the  Superintendent  of  Public  Works,  acting  in 
their  respective  spheres,  to  construct  and  keep  in  repair  the  canal 
and  its  feeders,  and  to  maintain  and  operate  the  same  for  the  pur- 
poses of  navigation  by  the  public  during  the  open  season  of  the 
year.  The  State,  therefore,  in  entering  into  the  contract,  care- 
fully inserted  a  clause  therein  requiring  the  contractor  to  so  per- 
form his  work  of  constructing  the  dams  and  locks  and  dredging 
the  channel  in  the  river  as  not  to  interfere  with  the  maintenance 
of  navigation  upon  the  canal  until  the  work  had  progressed  to  such 
a  point  that  navigation  could  be  turned  into  the  new  pools  and  the 
new  channels  created  by  the  contractor,  at  which  time  the  old  dams 
were  required  to  be  removed. 

The  contractor  in  entering  into  the  contract  upon  his  part  is 
presumed  to  have  taken  into  consideration  the  entire  site  with  its 
accessibility  and  the  means  available  for  the  transporting  of  his 
machinery,  tools  and  supplies,  together  with  the  duties  and  powers 
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of  the  State  officials  with  reference  to  the  maintaining  of  naviga- 
tion and  the  mode  and  manner  in  which  he  could  perform  the  pro- 
visions of  the  contract 

The  contractor,  pursuant  to  the  provisions  of  the  contract,  had 
entered  upon  the  performance  thereof;  he  had  formulated  his 
plans  for  doing  the  work  in  accord  with  the  provisions  of  the  con- 
tract; he  had  acquired  and  placed  upon  the  site  of  the  contract 
the  necessary  dredges,  scows,  tools  and  supplies,  and  during  the 
year  1911  had  practically  dredged  out  the  channel  in  the  Battle 
island  pool,  the  land  cut-off  connected  therewith,  had  acquired  a 
bank  of  sand  and  gravel  near  Fulton,  and  had  engaged  in  trans- 
porting it  through  the  canal  to  the  Oswego  dam,  known  as  lock 
and  dam  No.  6,  which  under  the  contract  was  to  be  constructed 
of  concrete,  and  was  prepared  to  proceed  with  the  construction 
of  that  dam  early  in  the  spring  of  1912,  when  the  old  High  dam 
suddenly  gave  away  and  was  washed  out,  thus  destroying  the  pool 
created  by  it  and  depriving  the  canal  of  water  upon  which  navi- 
gation could  be  maintained. 

The  major  question  to  be  determined  in  this  case  is  as  to  whether 
the  State  can  be  held  liable  for  the  damages  which  the  contractor 
may  have  sustained  by  reason  of  the  washing  out  of  the  dam  and 
the  destruction  of  the  pool  and  the  depriving  him  of  navigable 
water.  It  may  be  that  individual  shippers  and  navigators  on  the 
canal  cannot  maintain  actions  against  the  State  for  accidents  that 
occur  to  the  canal  by  which  navigation  is  temporarily  suspended. 
That  question  I  do  not  now  propose  to  decide,  for  I  entertain  the 
view  that  the  situation  of  the  contractor  was  different  from  that 
of  the  public  or  an  ordinary  shipper  or  navigator  of  the  canal. 
The  contractor  had  undertaken  to  perform  a  great  and  an 
expensive  work  requiring  costly  machinery  and  numerous 
employees  in  order  to  complete  the  same.  He  had  been  required 
to  furnish  a  faithful  performance  bond  to  an  amount  of  nearly 
a  quarter  of  a  million  of  dollars,  and  had  subjected  himself  to  a 
forfeit  of  $100  per  day  for  every  day  elapsing  after  the  final  day 
fixed  for  the  completion  of  the  work  under  the  contract.  It  con- 
sequently became  the  duty  of  the  State  to  fully  perform  on  its 
part  and  through  its  officers  afford  the  contractor  every  facility 
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requisite  for  his  performance.  Did  the  State,  officers  fully  per- 
form their  duty  in  that  regard  ?  That  becomes  what  I  r^ard  as 
the  vital  question  of  fact.  In  my  findings  I  have  set  forth  the 
correspondence  that  took  place  between  the  State  officers  in  1911 
and  1912  before  and  after  the  washing  out  of  the  dam,  in  which  it 
appears  that  in  the  spring  of  1911  a  large  hole  appears  to  have 
washed  out  of  the  abutment;  the  end  of  the  dam  annexed  thereto 
had  sunken  down ;  the  apron  of  the  dam  below  had  washed  away 
and  timbers  underneath  could  be  seen,  and  a  large  crack  had 
appeared  in  the  dam.  After  this  condition  had  been  made  known 
through  the  engineers  themselves,  repairs  were  finally  made  to 
the  bulkhead,  but  the  dam  itself  was  left  unrepaired.  The  wash- 
ing away  of  the  apron,  the  appearance  of  wooden  logs  or  beams 
underneath  the  dam,  the  crack  and  the  settling  were  pretty  signifi- 
cant features  apparent  at  that  time  indicating  that  the  foundation 
rested  upon  something  other  than  rock  —  either  piles  or  cribs, 
and  that  piles  or  cribs  forming  the  foundation  were  liable  to  give 
away.  In  the  spring  of  1912  after  the  dam  finally  gave  away  a 
number  of  other  letters  from  the  Superintendent  of  Public  Works 
and  the  engineering  department  of  the  State  were  written  with 
reference  to  the  cost  of  restoring  the  dam  and  the  advisability  of 
doing  so,  which  are  fully  set  forth  in  my  findings,  which  resulted 
in  their  giving  up  the  restoration  of  the  dam.  After  a  careful 
consideration  of  the  foregoing  facts,  which  are  more  particularly 
set  forth  in  my  findings,  I  reached  the  conclusion  that  I  should 
find  as  facts  that  old  High  dam  was  in  an  unsafe  and  defective 
condition  in  the  fall  of  1911,  and  such  condition  was  known  to  the 
officers,  servants  and  employees  of  the  State  of  New  York,  and 
yet  they  neglected  to  repair  the  same;  that  on  April  1,  1912,  a 
portion  of  old  High  dam,  about  136  feet  in  length,  on  the  west 
end  thereof  adjoining  the  abutment,  was  washed  out  on  account 
of  its  defective  and  unsafe  condition ;  that  at  the  time  that  the  old 
High  dam  was  washed  out,  it  was  under  the  control  and  manage- 
ment of  the  officers  of  the  State,  whose  duties  were  to  maintain  it 
until  the  same  could  be  removed  by  the  claimant  pursuant  to  the 
terms  of  his  contract ;  that  at  that  time  the  work  of  the  claimant 
in  the  construction  of  the  new  dam  at  Oswego  and  the  new  dam  at 
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Minetto  had  not  progressed  far  enough  so  that  the  old  High  dam 
could  be  removed  by  him  and  navigation  of  the  existing  canal 
maintained,  upon  which  I  have  founded  my  conclusion  of  law 
that  the  washout  was  without  fault  of  the  claimant  and  that  for 
any  damage  he  suffered  therefrom  the  State  is  liable. 

In  reaching  the  above  conclusion  it  is  not  my  desire  to  criticize 
the  action  of  the  State  officers.  They  doubtless  were  desirous  of 
economizing  and  saving  the  State  as  much  expense  as  possible, 
entertaining  the  hope  that  the  dam  would  hold  out  until  the  con- 
tractor could  complete  the  new  dam  and  thus  preserve  the  naviga- 
tion of  the  canal.  I  only  go  to  the  extent  of  holding  that  their 
judgment  with  reference  to  the  economizing  of  the  expense  of 
repairing  the  dam  and  with  reference  to  the  hope  that  it  would 
hold  out  was  erroneous  and  amounted  to  legal  negligence  from 
which  the  claimant  suffered  damages. 

Claim  37  —  Item  A 

Prior  to  the  washing  out  of  old  High  dam  the  claimant  had 
formulated  a  plan  for  the  performance  of  his  work  under  the  con- 
tract. It  was  in  substance  to  dredge  the  Fulton  pool  above  Battle 
island  dam  in  the  season  of  1911,  and  also  to  excavate  such  earth 
as  could  be  made  in  the  dry  in  the  cut-off  below  Battle  island  dam : 
also  to  install  a  dredge  at  Oswego  below  lock  and  dam  6  and  dredge 
out  the  earth  excavation  in  that  pool,  and  then  to  commence  the 
work  upon  lock  and  dam  6  as  early  as  possible  in  the  season  of 
1912  and  to  complete  the  same  by  the  fall  of  1913.  He  also 
planned  that  lock  and  dam  No.  5  at  Minetto  should  be  constructed 
during  the  same  season  and  that  during  the  spring  of  1913  the 
channel  between  High  dam  and  lock  and  dam  5  at  Minetto  could 
be  dredged,  and  then  that  the  old  dam  could  be  removed  and  the 
contract  completed  by  the  1st  day  of  May,  1914.  He  had  also  pro- 
cured and  had  available  the  necessary  dredges  and  machinery  with 
which  to  carry  out  his  plan  of  doing  the  work. 

Under  the  provisions  of  the  eonlract,  plans  and  specifications, 
there  was  work  to  be  done  in  the  pool  created  by  old  High  dam 
between  stations  983  and  1034,  which  consisted  in  dredging  94,484 
cubic  yards  of  loose  material  and  55,491  cubic  yards  of  rock,  mak- 
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ing  a  total  of  149,975  cubic  yards,  which  under  the  plan  formu- 
lated by  the  claimant,  the  work  was  to  be  performed  in  the  wet 
by  means  of  a  rockbreaker  and  a  large  dredge  and  the  material 
removed  placed  upon  scows  and  floated  to  the  place  designated 
for  spoiling;  but  after  old  High  dam  was  washed  out  the  rock- 
breaker  and  dredge  could  no  longer  be  floated  in  the  pool  and 
consequently  the  excavation  in  the  wet  was  no  longer  practical, 
and  therefore  the  .claimant  concluded  to  make  the  excavation  in 
the  dry.  This  necessitated  the  construction  of  cofferdams  to 
prevent  the  water  running  over  the  channel  designated  upon  the 
plans  for  excavation,  the  drilling  and  blasting  of  the  rock  within 
the  channel,  the  installing  of  a  steam  shovel  for  excavating  the 
material,  engines,  cars  and  railroad  tracks  with  which  the  material 
dumped  from  the  shovel  could  be  conveyed  to  the  spoil  banks  and 
discharged.  This  necessitated  the  establishing  of  a  new  spoil  area. 
it  no  longer  being  feasible  to  construct  railroad  tracks  over  the  deep 
water  places  in  the  river  where  the  spoil  originally  was  designed 
to  be  floated  and  dumped  and  such  new  spoil  area  was  designated 
by  the  State  officials  so  that  the  claimant  could  perform  his  work 
by  the  dry  method.  Thereupon  the  claimant  proceeded  to  acquire 
and  install  new  machinery  and  plant  necessary  for  doing  the  work 
in  the  dry,  erected  the  necessary  cofferdams  and  made  the  excava- 
tion required  at  an  expense  of  $241,682.37. 

The  claim  now  presented  is  that  the  expense  necessarily  incurred 
by  him  in  doing  the  work  in  the  dry  was  much  larger  than  it  would 
have  been  had  he  been  able  to  do  it  in  the  wet  by  means  of  the 
dredge  and  rockbreaker,  and  as  a  measure  of  damages  he  claims 
that  he  is  entitled  to  the  difference  between  what  it  actually  cost 
and  what  it  would  have  cost  had  it  been  done  by  the  method 
originally  contemplated. 

As  to  the  item,  $241,682.37,  expended  by  the  claimant  in  doing 
the  work  in  the  dry  no  question  arises  for  consideration  here,  as 
I  understand  it  is  practically  conceded  by  the  State;  the  items  of 
the  expenditure  were  examined  by  the  engineer  acting  for  the 
State,  who  raised  a  question  with  reference  to  one  small  item  and 
suggested  that  it  included  the  claimant's  item  of  damages,  No.  47, 
which  was  for  expenses  incurred  by  reason  of  opening  the  tainter 
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gates  of  the  Phoenix  dam  and  flooding  the  claimant's  cofferdams 
and  stopping  his  work  and  necessitating  the  repairs  of  cofferdams 
and  of  restoring  the  works  to  their  former  condition,  which  amount 
he  originally  claimed  was  $13,388.64.     Thereupon  the  claimant 
reduced  his  claim  Xo.  47  to  $7,388.95  and  conceded  that  that 
amount  was  included  in  the  item  expended  by  him  in  performing 
the  work  in  the  dry.     The  controversy  is  consequently  shifted  to 
the  question  as  to  what  it  would  have  cost  to  have  performed  the 
work  by  the  wet  method.     This  question  was  attempted  to  be  estab- 
lished by  the  opinion  of  expert  witnesses.     On  behalf  of  the  claim- 
ant one  expert  fixed  the  cost  at  $52,000;  another  at  $36,500; 
another  at  $55,172,  and  another  at  $53,425.     On  behalf  of  the 
State  one  fixed  the  amount  at  $165,649.45;   another  at  $155,- 
031.15  using  a  drill  boat,  and  by  using  a  rockbroakor  at  $167,- 
627.61,  while  Joseph  Eipley,  the  concluding  witness  on  behalf 
of  the  State,  fixed  the  cost  at  $172,653  by  use  of  the  drill -boat,  and 
$163,731  by  using  the  rockbreaker.     I  have  been  much  impressed 
with  the  testimony  of  Mr.  Ripley,  for  concededly  he  has  had  a 
large  experience  as  an  engineer,  has  been  consulted  upon  many 
of  the  important  works  of  the  country,  including  that  of  construct- 
ing the  Panama  canal,  and  as  a  consulting  engineer  in  the  con- 
struction of  the  Barge  canal,  he  in  his  opinion  concluded  that 
the  rockbreaker  method  proposed  by  the  claimant  was  cheaper 
than  that  of  the  drill  boat  in  the  sum  of  about  $9,000,  and  in  view 
of  the  fact  that  the  claimant  was  under  obligation  to  the  State  of 
using  the  most  approved  means  of  removing  the  rock,  I  have  con- 
cluded to  accept  the  conclusion  of  Mr.  Ripley  that  the  rockbreaker 
rather  than  the  drill  boat  is  the  most  effective  way  of  breaking 
up  the  rock.     Subsequently  and  upon  the  examination,  Mr.  Ripley 
made  a  correction  of  his  testimony  in  which  he  finally  fixed  the 
cost  of  doing  the  work  with   the   dredge   and   rockbreaker   at 
$159,331.     It  will  thus  be  observed  that  the  expert  witnesses  are 
upwards  of  $100,000  apart,  and  leave  me  in  an  unsatisfactory 
position  in  arriving  at  the  cost  of  the  work.     The  attorneys  for 
the  claimant  and  the  State  doubtless  recognizing  the  position  in 
which  the  referee  is  left  have  resorted  to  other  arguments  which 
might  be  adopted,  in  the  way  of  compromising  the  difference  that 


Opinions  of  Official  Eefebees  201 


Opinion  by  Hon.  Albert  Haight 


exists  among  the  experts.  I,  consequently,  on  behalf  of  the  claim- 
ant, had  my  attention  called  to  the  number  of  cubic  yards  of  earth 
excavated  by  the  dredge  in  the  Battle  island  pool  during  the  year 
1911.  On  behalf  of  the  State,  the  Deputy  Attomey-Gleneral  sug- 
gests that  in  that  pool  was  all  soft  material  and  nothing  to  prevent 
the  dredge  from  making  a  record  in  its  excavation,  and  suggests 
a  comparison  instead  with  the  work  done  below  dam  and  lock  6 
wherein  earth  and  rock  were  excavated,  as  he  claims,  of  a  similar 
character  to  that  embraced  in  the  pool  of  the  old  dam. 

In  view  of  the  various  theories  of  the  engineers  and  the  sug- 
gestion of  counsel  in  the  way  of  compromise,  I  have  concluded 
to  indulge  in  some  reflections  upon  my  own  account.  In  the  first 
place,  I  find  included  in  the  item  of  expenditures  for  doing  the 
work  in  the  drj-  the  sum  of  $76,573.37  as  the  cost  of  the  construc- 
tion and  removal  of  the  cofferdams  necessary  to  protect  the  chan- 
nel that  was  to  be  excavated  between  stations  983  and  1034.  No 
question  is  raised  with  reference  to  this  item  of  expenditure.  It 
was  made  necessary  in  order  to  do  the  work  in  the  dry  and  would 
not  have  been  necessary  had  it  been  done  in  the  wet  by  means  of 
the  dredge  and  rockbreaker.  Adding  to  that  sum  that  of 
$7,388.95,  the  amount  expended  for  repairing  the  cofferdams  and 
restoring  the  channel  made  necessary  by  the  flood  caused  by  the 
()])ening  of  the  gates  of  the  Phoenix  dam,  which  amount  also 
remains  uncontro verted,  I  have  the  sum  of  $93,962.32,  which 
would  not  have  been  expended  had  the  work  been  done  as 
originally  contemplated  in  the  wet,  for  then  no  flood  from 
the  Phoenix  gates  would  have  interfered  with  the  dredge  or 
the  rockbreaker  and  there  would  have  been  no  cofferdams 
to  repair  or  water  to  pump  from  the  prism  that  was  being 
excavated.  Coming  then  to  the  excavation  of  the  earth  and 
rock  in  the  prism  we  have  a  steam  shovel  equal  in  power  and 
capacity  to  that  of  the  dredge  and  an  opportunity  to  drill  and  blast 
the  rock  in  the  dry  where  the  operator  can  see  the  rock  and  so 
place  his  drills  as  to  be  most  effective.  He  can  also  see  the  earth 
and  the  rock  that  is  to  be  excavated  and  direct  the  dipper  to  the 
point  where  it  will  be  most  effective  in  the  performance  of  the 
work.     I  cannot,  therefore,  conclude  that  such  part  of  the  work 
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was  more  expensive.  However,  when  you  come  to  the  laying  of 
railroa-d  tracks,  the  dumping  of  the  dipper  of  the  shovel  upon  cars, 
the  transporting  of  the  cars  to  the  spoil  bank  for  dumping,  doubt- 
less more  laborers  would  be  required  than  would  be  necessary  to 
tow  the  scows  in  which  the  dredge  had  dumped  the  material 
from  the  channel  to  the  place  where  the  material  was  to  be  dumped 
in  the  river.  Another  item  of  additional  expense  apparently 
would  be  the  necessity  of  acquiring  an  additional  plant,  steam 
shovels,  engines,  cars  and  railroad  tracks  and  tools.  The  cost  of 
such  plant,  I  am  told  by  claimant's  Exhibit  No.  34,  to  have  been 
$23,813.15,  and  also  by  Exhibit  35  the  cost  of  the  plant  purchased 
for  rock  and  dam  excavation,  but  used  later  on  prism  excavation, 
was  $28,981.36.  Of  this  latter  the  claimant  appears  to  have 
charged  one-half  of  it  to  prism  excavation,  making  the  total  value 
of  the  iiiachinery  and  plant  used  in  the  excavation  in  the  dry 
$38,303.84,  while  the  value  of  the  plant  designed  for  dredging 
in  the  wet  was  $62,000.  The  claimant  had  itemized  his  expendi- 
ture in  doing  the  work  in  the  dry  as  follows: 

Cofferdams  and  removal $76,573  37 

Liability  insurance 8,645  22 

Plant  depreciation  and  interest 9,232  15 

Supplies   , 30,760  38 

Labor 116,471  25 

TQtal $241,682  37 


Deducting  the  amounts  —  cofferdams,  $76,573.37,  and  the 
amount  of  expenses  incurred  by  reason  of  the  flooding  out, 
$7,388.95,  making  a  total  of  $83,962.32,  from  the  $241,682.37, 
we  have  left  the  sum  of  $157,720.05,  with  which  to  do  the  remain- 
ing part  of  the  work  in  the  prism  of  the  canal.  Of  that  sum  there 
is  the  item  of  liability  insurance,  $8,645.22 ;  the  item,  deprecia- 
tion, or  use  of  the  plant,  $9,232.15,  and  the  item  of  supplies, 
$30,760.35,  totaling  $48,637.72,  which  would  doubtless  be 
approximately  the  same  in  doing  the  work  in  the  wet.  As  to  the 
item  of  labor  it  would  doubtless  be  less  by  the  use  of  the  dredge 
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and  rockbreaker.  Of  course,  if  the  work  had  been  done  in  the 
wet,  the  machinery  purchased  as  shown  by  claimant's  Exhibit  34, 
would  not  have  been  necessary. 

There  were  some  other  considerations  about  which  there  was 
some  difference  in  views.  Samples  of  the  rock  that  had  been 
excavated  from  the  channel  were  brought  before  me.  The  experts 
of  the  claimant  thought  they  were  argillaceous  sand  stone.  The 
State  Geologist,  on  the  other  hand,  on  behalf  of  the  State,  testified 
that  they  were  ferruginous  sand  stone.  The  difference  between 
the  two  kinds  of  stone  is  that  the  binding  property  of  the  argil- 
laceous is  clay,  and  that  of  the  ferruginous  is  iron.  I  have  not 
in  my  findings  deemed  it  necessary  to  name  the  stone,  although 
I  incline  to  the  opinion  that  the  views  of  the  State  Geologist  were 
correct.  The  only  importance  of  ascertaining  the  character  of 
the  stone  is  in  determining  how  much  of  it  could  be  removed  h\ 
the  dredge  without  breaking  up.  Of  the  two  exhibits  that  were 
presented  to  me,  one  would  somewhat  easily  split  into  thin  plates, 
while  the  other  was  harder,  compact  and  not  easily  split.  I  have, 
therefore,  found  as  a  fact  that  the  upper  layers  of  the  rock  could 
be  removed  by  the  dredge,  but  that  the  lower  and  denser  parts 
could  only  be  removed  after  being  broken  up  either  by  the  rock- 
breaker  or  by  blasting. 

Again  my  attention  is  called  to  the  fact  that  claimant's  Standard 
Marion  214-yard  dipper  dredge,  with  which  he  contemplated 
dredging  the  earth  and  rock  between  stations  983  and  1034  was 
up  in  the  pool  created  by  the  Battle  island  dam  and  that  it  was 
too  wide  to  be  floated  through  the  canal  to  the  pool  created  by  the 
old  dam.  Various  theories  were  advanced  in  reference  to  the 
manner  in  which  it  could  be  removed  from  the  upper  to  the  lower 
pool ;  one  was  that  the  machinery  could  be  removed  and  the  hull 
floated  over  the  upper  dams;  another  was  that  it  could  be  cut  in 
two  and  floated  down  and  then  put  together  again.  The  State 
has  insisted  that  it  would  be  necessary  to  construct  a  new  hull 
at  the  lower  pool  in  order  to  make  use  of  it.  I  doubt  the  feasibil- 
ity of  attempting  to  float  it  over  the  dams.  It  would  have  to  be 
done  when  there  was  a  heavy  flow  of  water  in  the  river.  Below 
che  Minetto  dam  there  was  a  bridge  crossing  the  river  with  piers 
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against  which  the  hull  might  strike.  In  any  event  it  probably 
would  fill  with  water  and  possibly  sink  in  one  of  the  lower  pools. 
I,  however,  know  of  no  reason  why  it  may  not  be  cut  in  two  and 
thus  floated  down  the  canal  and  then  put  together  again.  The 
State  claims  that  the  new  hull  would  cost  $8,000.  The  claimant 
thinks  that  it  could  be  removed  to  the  lower  pool  for  $2,500. 
In  my  findings  I  have  fixed  the  sum  at  $5,000. 

In  view  of  all  of  the  circumstances  disclosed  by  the  evidence 
and  the  argument  I  have  reached  the  conclusion  that  the  estimate 
made  by  the  witness,  Ripley,  is  based  upon  valuations  that  are 
too  high  in  a  number  of  particulars,  especially  in  the  removal  of 
the  dredge,  the  construction  of  two  scows,  the  quantity  of  rock  to 
be  broken  up,  the  time  required  to  do  the  work,  and  in  the  amount 
of  labor  to  be  employed.  I,  therefore,  have  concluded  to  reduce 
the  same  in  the  amount  of  $30,000,  leaving  the  amount  of 
$129,33]  as  the  cost  of  the  construction  of  that  part  of  the  work 
embraced  in  the  hypothetical  question  upon  which  he  based  his 
estimate.  Deducting  that  sum  from  the  item,  $157,720.05,  the 
amount  expended  by  the  claimant  in  excavating  the  channel,  leaves 
a  balance  of  $28,389.05,  which  is  the  amount  of  greater  expense 
incurred  by  the  claimant  in  having  to  do  the  excavation  in  the 
dry,  and  therefore  becomes  a  proper  item  of  damages  herein,  which 
added  to  the  item  cofferdams  $76,573.37,  and  the  item  damages 
for  flooding  out  $7,388.95,  makes  a  total  of  $112,351.37,  which 
amount  I  have  awarded  as  damages  in  this  case. 

In  concluding  the  discussion  upon  this  subject,  I  perhaps  should 
state  that  I  have  not  overlooked  the  suggestion  of  the  Attorney- 
General  made  in  his  brief  to  the  effect  that  the  claimant  could 
have  saved  a  large  amount  of  expense  both  to  himself  and  the 
State  had  he  postponed  the  excavation  of  the  channel  of  the  river 
between  stations  983  and  1034  until  he  had  completed  dam  and 
lock  6 ;  that  then  he  could  have  made  the  excavation  in  the  wet 
by  the  dredge  and  rockbreaker.  Possibly  this  could  have  been 
done,  but  in  view  of  the  fact  that  the  dam  and  lock  were  not  com- 
pleted until  January,  1915,  the  excavation  of  the  river  channel 
would  necessarily  have  been  postponed  until  the  spring  of  that 
year  and  the  closing  up  of  the  work  under  contract  prolonged  still 
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another  year,  ^o  suggestion  appears  from  the  evidence  to  have 
been  made  by  any  of  the  State  officers  to  the  effect  that  he  could 
delay  the  excavation  of  the  channel  of  the  river  until  the  dam 
was  completed.  After  the  old  dam  had  been  washed  out 
apparently  the  sole  question  that  occupied  the  minds  of  the  State 
officers  and  that  of  the  contractor  was  as  to  whether  the  dam 
should  be  restored  or  whether  the  excavation  should  be  made  in 
the  dry.  After  the  State  officers  concluded  not  to  undertake  the 
repair  of  the  dam  then  they  readily  approved  of  the  plan  of  the 
claimant  to  do  the  work  in  the  dry. 

Claim  37  —  Item  B 

Under  the  provisions  of  the  contract,  the  plans  and  specifica- 
tions, lock  and  dam  6  were  to  be  constructed  of  concrete  and  in 
order  to  make  such  construction  it  was  necessary  to  procure  at 
the  site  of  such  construction  approximately  50,000  cubic  yards  of 
sand  and  gravel.  The  most  available  and  economical  supply  of 
such  sand  and  gravel  to  be  used  in  making  the  concrete  was  located 
at  Indian  point  near  Fulton  on  the  west  side  of  the  Oswego  river 
north  of  Grass  island.  The  bank  was  so  located  that  it  could  be 
shoveled  into  boats,  the  boats  floated  across  the  river  and  enter 
the  canal  and  thus  floated  down  to  the  site  of  the  dam. 

The  claimant  and  his  assignor,  in  entering  upon  the  contract  and 
in  accepting  the  assignment  thereof,  relied  upon  the  means  of 
transportation  stated. 

After  High  dam  was  washed  out  the  claimant  was  unable  to 
transport  the  sand  and  gravel  to  the  site  of  dam  6  by  reason  of 
the  failure  of  water  in  the  pool  above,  and  he  was  therefore  com- 
pelled to  construct  a  railroad  track  from  lock  and  dam  6  to  lock  12 
of  the  old  canal,  approximately  four  miles  in  length,  and  to  equip 
the  same  with  engines  and  cars,  and  in  that  way  to  transport  the 
sand  and  gravel  from  its  bank  to  the  place  where  it  was  to  be  used 
in  making  the  concrete  for  lock  and  dam  6.  The  additional  cost 
to  the  claimant  of  transporting  the  sand  and  gravel  amounted  to 
$22,028.25. 

I  do  not  understand  that  the  State  controverts  the  accuracy  of 
the  figures  given  by  the  claimant  with  reference  to  this  item. 
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The  State,  however,  does  contend  that  at  the  time  the  Superin- 
tendent of  Public .  Works  gave  the  claimant  permit  to  construct 
a  railroad  track  along  the  tow  path  of  the  canal,  it  was  stipulated 
therein  that  the  construction  should  be  at  his  own  cost  and  expense, 
and  further  that  no  damages  can  be  recovered  by  a  navigator  of  the 
canal.  The  provisions  of  the  statute  upon  the  subject,  section  47, 
article  4,  chapter  13  of  the  Laws  of  1909,  being  the  Canal  Law, 
provides  as  follows:  "  There  shall  be  allowed  and  paid  to  every 
person  sustaining  damage  from  the  canals  or  from  their  use  or 
management  *  *  *  the  amount  of  such  damages  to  be  ascer- 
tained and  determined  by  proper  actions  or  proceedings  before 
the  Court  of  Claims  *  *  *  provided  that  the  provisions  of  this 
section  shall  not  extend  to  claims  arising  from  the  navigation  of 
the  canal." 

The  contention  being  that  the  claimant  in  transporting  sand 
and  gravel  through  the  canal  to  lock  and  dam  6  became  a  navigator 
of  the  canal  and  therefore  is  brought  within  the  concluding  pro- 
visions of  the  statute,  in  which  the  Court  of  Claims  is  not  given 
jurisdiction  to  award  him  damages.  The  provision  limiting  the 
jurisdiction  of  the  Court  of  Claims,  it  is  understood,  has  reference 
to  injuries  or  damages  incurred  in  the  navigation  of  the  canal, 
which  under  a  decision  of  the  Supreme  Court  of  the  United  States 
is  brought  within  the  exclusive  jurisdiction  of  admiralty,  thus 
ousting  the  State  courts  of  jurisdiction.  Eobert  W.  Parsons,  191 
TJ.  S.  17.  The  contractor's  claim  in  this  instance  is  not  for  dam- 
ages suffered  in  the  navigation  of  the  canal,  but  it  is  for  damages 
suffered  by  reason  of  the  going  out  of  the  old  dam  which  supplied 
the  canal  with  water  upon  which  navigation  could  be  made.  It 
consequently  does  not  appear  to  me  to  be  brought  under  the  juris- 
diction of  admiralty,  but  under  the  first  provision  of  the  statute, 
which  is :  "  There  shall  be  allowed  and  paid  to  every  person  sus- 
taining damage  from  the  canals  or  from,  their  use  or  management" 

As  to  the  stipulation  occurring  in  the  permit  that  was  granted 
by  the  Superintendent  of  Public  Works  for  the  claimant  to  con- 
struct a  railroad  along  the  tow  path  of  the  canal  for  the  purpose 
of  facilitating  his  work  under  the  contract,  it  appears  to  me  that 
the  intent  was  that  he  should  pay  the  expenses  of  constructing  the 
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road,  etc.,  but  did  not  intend  to  cover  the  items  of  damage  which 
he  suffered  by  reason  of  the  going  out  of  the  dam.  I  consequently 
have  reached  the  conclusion  that  this  item  of  damages  should  be 
allowed. 

Item  C  has  been  disallowed  and  no  discussion  of  it  is  deemed 
necessary. 

Item  D  was  for  loss  of  the  two  canal  boats  valued  at  $1,000, 
which  were  stranded  in  the  prism  of  the  canal  when  the  dam  was 
washed  out.  The  amount  is  not  disputed  and  the  question  raised 
with  reference  thereto  is  as  to  the  liability  of  the  State,  which  is 
covered  by  my  discussion  of  that  question  in  our  former  point. 

Claim  38 

The  claimant  now  asks  for  damages  by  reason  of  the  delays 
caused  by  the  washing  out  of  the  dam.  He  could  have  completed 
the  contract  on  or  before  May  1,  1914,  had  he  not  been  delayed 
by  the  washing  out  of  old  High  dam.  By  reason  of  such  delays 
he  was  not  able  to  complete  the  contract  until  the  1st  day  of 
December,  1915,  thus  prolonging  the  work  under  the  contract  for 
nineteen  months.  During- this  time  he  was  compelled  to  pay  the 
premium  on  his  faithful  performance  bond  at  the  rate  of  $11,- 
619.99  per  year,  making  a  total  of  $18,398.32.  He  also  was  com- 
pelled to  maintain  his  overhead  expenses  consisting  of  rent  of 
office  and  office  help  during  that  period,  amounting  to  $14,170; 
also  telephone  rental,  $135,  making  a  total  of  $32,703.32. 

Claims  for  liability  insurance  premium  and  use  of  plant  in  the 
performance  of  work  under  the  contract  are  disallowed. 

The  procuring  of  liability  insurance  was  voluntary  on  the  part 
of  the  claimant  and  not  compulsorj^  and  he  cannot  make  the  State 
liable  for  that  which  it  has  not  authorized  or  required. 

Liability  insurance,  however,  has  been  considered  and  allowed 
in  the  ascertaining  of  the  difference  in  cost  to  the  contractor,  if 
any,  for  doing  the  work  in  the  dry  instead  of  in  the  wet  as 
originally  contemplated,  which  has  already  been  considered  in  a 
former  point  herein.  Such  insurance  may  also  be  considered 
with  reference  to  work  done  outside  of  or  in  addition  to  the  con- 
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tract,  where  the  amount  to  be  paid  therefor  is  to  be  determined 
upon  the  principle  of  quobntum  meruit,  but  in  the  work  performed 
under  a  contract  in  which  the  unit  price  is  fixed  for  each  kind 
of  work  to  be  performed  or  material  furnished,  the  contractor  in 
tendering  his  bid  is  presumed  to  have  taken  into  consideration  the 
question  of  his  personal  liability  and  the  amount  of  premium  he 
would  be  required  to  pay  to  relieve  himself  of  such  liability  and 
then  reimburse  himself  out  of  the  unit  price  paid  by  him  for  the 
work  performed.     In  this  case  it  is  said  to  have  been  4  per  cent 
upon  the  pay  roll  of  the  laborers.     Take,  for  instance,  the  item 
of  excavation  or  dredging  of  the  material  from  the  channel  in  the 
river;  the  unit  price  was  one  dollar  and  seventy-four  cents  per 
cubic  yaird.     The  excavation  and  the  dredging  were  performed  by 
laborers  in  the  use  of  the  claimant's  plant  provided  for  that  pur- 
pose, so  that  the  labor  performed  and  the  use  of  the  plant  is 
included  in  and  paid  for  by  the  unit  price  of  pay  per  cubic  yard. 
The  4  per  cent  on  the  pay  roll  of  the  laborers  also  of  necessity  was 
included  in  and  paid  by  such  unit  price  and  so  on  with  reference 
to  all  of  the  labor  performed  under  the  contract  with  reference 
to  constructing  of  dams,  abutments,  bulkheads  and  locks,  all  of 
which  were  fixed  by  the  unit  price  paid  for  the  work  performed 
and  including  the  amount  of  premium,  if  any,  paid  upon  the  pay 
roU.     It  would  thus  appear  that  in  all  of  the  work  performed 
down  to  the  final  end  of  the  contract,  the  insurance  liability  of  the 
claimant  was  included  in  and  paid  him  by  the  unit  price  under 
the  final  estimate. 

As  to  the  use  of  plants,  they  too  have  been  taken  into  con- 
sideration and  allowance  made  therefor  in  determining  the  item 
of  damages  and  were  also  included  in  the  item  prices  paid  for 
work  done  under  the  contract.  The  fact  that  the  work  was  done 
during  the  year  1914-1915  has  made  no  difference  in  the  pay- 
ments that  have  been  made  for  the  work  performed  under  the 
provisions  of  the  contract.  •  In  this  case  it  appears  that  the  con- 
tractor had  already  earned  and  been  paid  upwards  of  $2,500,000 
under  this  contract  for  the  use  of  his  plant  and  the  work  done  with 
it  and  there  remained  a  very  considerable  salvage  as  shown  by 
claimant's  Exhibits  34  and  35. 
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Ordinarily  a  contractor  cannot  recover  damages  or  be  reim- 
bursed for  overhead  expenses  and  performance  bond  premiums 
paid  for  the  reason  that  he  is  deemed  to  have  taken  into  considera- 
tion the  amoimt  of  overhead  he  will  be  required  to  maintain  and 
the  amount  of  perfoimance  bond  premium  he  will  be  compelled 
to  pay,  in  making  his  bid  for  the  awarding  of  the  contract.  Pre- 
sumably he  made  his  bid  sufficiently  large  to  cover  such  expenses; 
but  after  the  time  limit  specified  in  his  contract  has  expired  before 
the  completion  of  the  work  and  the  delay  was  caused  solely  on 
account  of  the  default  of  the  State,  its  officers,  agents  and  servants, 
then  the  overhead  which  the  contractor  is  obliged  to  maintain 
thereafter  and  the  new  premium  on  performance  bond  which  he 
is  thereafter  compelled  to  pay  may  be  awaided  as  damages  for 
delay  caused  by  the  State.  If,  however,  the  delay  is  caused  by 
reason  of  alteration  orders  which  the  claimant  by  subsequent  agree- 
ment has  agreed  to  perform,  in  which  the  work  of  the  con- 
tractor is  materially  enlarged,  requiring  more  time  for  perform- 
ance, and  he  is  allowed  an  increase  in  the  compensation  to  be 
made  therefor,  the  time  for  performing  the  work  under  the 
contract  will  be  deemed  to  be  extended  for  such  reasonable  time 
as  may  be  necessary  to  complete  the  same.  This  question  wa.- 
considered  by  me  in  the  case  of  Ludington  v.  State,  in  which  the 
alteration  orders  increased  the  compensation  of  the  contractor  in 
an  amount  approximately  of  $500,000,  in  which  case  overhead 
expenses  and  bond  premiums  were  disallowed.  (16  (^t.  CI.  Rep. 
175.) 

Under  another  claim  it  is  contended  that  under  the  Compensa- 
tion Act  of  1914  the  insurance  provided  for  by  that  act  may  be 
considered  compulsory  and  included  with  the  faithful  performance 
bond  as  a  part  of  the  overhead  expenses.  I  do  not  so  construe  the 
statute.  The  contractor  may  still  show  the  commission  appointed 
under  the  statute  that  he  is  financially  able  to  assume  and  pay  any 
claim  that  may  occur  and  therefore  avoid  the  expense  of  insurance 
and  it  is  not  apparent  that  a  different  rule  should  obtain  from  that 
above  stated. 

There  are  a  number  of  alteration  orders  in  this  case,  but  all 
involving  small  amounts.     The  last  one  was  dated  December  8, 
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1914,  and  consequently  had  to  be  performed  after  the  time  limit 
in  the  contract  had  expired.  It,  however,  only  embraced  the  put- 
ting of  additional  concrete  upon  the  wall  of  the  Varick  lock  and 
the  expense  incurred  was  $250.  It  has  not  been  claimed  by 
counsel  that  either  of  these  orders  materially  changed  the  situation 
of  the  parties  with  reference  to  the  time  of  performance.  I  have, 
therefore,  allowed  the  overhead  expenses  and  performance  bond 
premium  for  the  delayed  period  of  time. 

Claim  No.  40 

The  bulkheads  and  gates  of  dam  6,  according  to  the  plans  and 
specifications  and  as  constructed,  extended  to  the  bank  on  the 
western  end  of  the  dam  and  consisted  of  twelve  gates.  In  front 
of  the  gates  and  about  twenty  feet  downstream  therefrom  there 
extended  a  strip  of  land  from  the  bank  out  into  the  river,  opposite 
most  of  the  gates.  It  was  a  slope  running  up  from  the  apron  of 
the  dam  ten  or  twelve  feet  high  and  belonged  to  the  city  of 
Oswego.  The  State  had  appropriated  the  lands  upon  the 
bank  abutting  upon  the  bulkhead  and  gates,  but  had  not 
appropriated  the  point  of  land  below  the  gates  belonging 
to  the  city  of  Oswego.  The  claimant  requested  the  State 
Engineer  and  Canal  Board  to  appropriate  the  point  of  land  belong- 
ing to  the  city  of  Oswego  so  that  he  could  excavate  the  same  and 
thus  provide  a  tail  race  for  the  water  flowing  through  the  gates 
and  thus  control  the  flow  of  water  in  the  river  and  enable  him 
to  close  the  space  left  open  in  the  dam  which  had  theretofore  taken 
care  of  the  flow  of  water  therein.  The  State  Engineer  and  Sur- 
veyor had  the  authority  to  appropriate  the  land  owned  by  the  city 
of  OsAvego,  if  in  his  judgment  he  deemed  it  necessai'A^  and  the 
Canal  Board  had  power  to  approve  of  such  appropriation.  The 
State  Engineer,  however,  did  not  deem  it  necessary  to  appropriate 
the  same  and  neglected  to  do  so.  After  the  neglect  or  refusal  of 
the  State  Engineer  to  appropriate  the  lands  mentioned,  the  claim- 
ant entered  thereon  and  excavated  14,520  cubic  yards  of  such  land 
in  front  of  the  bulkhead  gates,  720  cubic  yards  of  which  were  used 
by  him  on  a  road  which  he  was  constructing  along  the  bank  of  the 
river,  but  which  was  not  involved  in  any  pending  claim  in  this 
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case,  and  the  remainder,  13,800  cubic  yards,  was  utilized  by  him 
in  making  cofferdams. 

The  fact  that  the  land  sought  to  be  excavated  was  twenty  feet 
down  stream  from  the  gates  and  therefore  that  space  was  avail- 
able as  a  tail  race  of  sufficient  capacity  presented  a  fair  ques- 
tion for  the  engineer  to  pass  upon  in  determining  the  question 
of  the  necessity  for  appropriating  the  land  in  order  to  enlarge 
the  tail  race.  That  question  he  has  presumably  determined 
against  the  claimant  by  his  refusal  to  appropriate  the  land. 
Under  these  circumstances  I  am  unwilling  to  override  the 
decision  of  the  engineer  and  find  that  the  appropriation  was 
necessary.  This  conclusion  results  in  leaving  the  land  outside 
of  that  embraced  in  the  contract  belonging  to  another  party  and 
consequently  the  entry  of  the  claimant  thereon  and  excavating 
the  material  for  his  use  in  construction  of  cofferdams  was 
unauthorized  and  consequently  no  recovery  of  damages  can  be 
awarded  therefor. 

Claim  No.  41 

In  claim  No.  41  the  facts  are  fully  set  forth  in  the  findings, 
and  I  have  reduced  the  claim  in  the  amount  of  the  items  objected 
to  by  the  State.  I  consequently  do  not  deem  any  further  discus- 
sion thereof  necessary. 

Claim  No.  42 
In  claim  No.  42  a  further  discussion  thereof  I  deem  unnecessary. 

Claims  43  and  45 

These  claims  consist  of  the  excavation  of  material  below  the 
grade  specified  by  the  plans,  amounting  to  86,685  cubic  yards, 
which  at  $1.74  per  cubic  yard  would  amount  to  $150,831.90,  and 
excavation  beyond  the  lines  established  by  the  plans  of  11,036 
cubic  yards  of  material,  5,116  cubic  yards  of  which  were  excavated 
under  contract  37  at  $1.74  per  cubic  yard,  making  $8,901.84,  and 
5,920  cubic  yards  of  which  were  excavated  under  alteration  order 
No.  7  at  $1.1414  P^r  cubic  yard,  amounting  to  $6,778.40,  making 
a  total  of  $15,680.24,  which  added  to  the  amount  excavated  below 
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grade  would  be  $166,512.14.  My  figures  above  given  with  refer- 
ence to  the  cost  of  the  amount  of  excavation  below  grade  differ 
from  those  given  on  behalf  of  the  claimant.  I  think  my  figures 
are  correct  and  are  in  accordance  with  those  recognized  by  the 
engineers  on  behalf  of  the  State  as  in  accord  with  their 
computation. 

The  engineer  made  no  change  in  writing  of  the  plans  and  specifi- 
cations of  the  lines  or  grades  established  for  excavation  by  reason 
of  the  occurrence  of  structures  or  other  local  conditions,  or  for 
any  excavation  below  or  beyond  the  lines  shown  upon  the  plans. 
The  engineer  made  no  order  for  channeling  the  rock.  The  con- 
tractor performed  no  channeling  work.  The  material  within  the 
lines  and  grade  constituting  the  channel  has  been  paid  for  by  the 
State,  but  that  which  was  outside  of  the  lines  and  below  the  grade 
has  not  been  paid  for.  The  question  thus  arises  as  to  whether  the 
claimant  is  entitled  to  pay  for  such  excavation  outside  and  below 
the  lines. 

My  attention  has  been  called  to  no  case  in  this  State  in  which 
such  excavation  below  and  outside  of  the  lines  has  been  paid  for 
except  in  such  cases  as  the  contract  expressly  provides  for  such 
payment.  Upon  the  argument  it  was  stated  that  the  material  for 
such  excavation  had  been  paid  for  upon  Federal  contracts,  but 
my  attention  has  not  been  called  to  such  cases  or  as  to  the  language 
of  the  contract  under  which  such  payments  are  made.  My  own 
judgment  is  that  the  question  must  be  determined  by  the  contract 
itself.  Upon  that  subject  we  have  numerous  provisions  bearing 
upon  the  question.     They  are  set  forth  in  the  findings  as  follows : 

"  The  contract,  specification  21,  provides : 

^' '  Excavation  shall  be  made  only  to  such  lines  and  grades  as 
are  shown  on  the  plans  as  hereinafter  specified,  or  as  may  be  fixed 
in  accordance  with  the  plans  and  specifications  from  time  to  time 
by  the  engineer.  Where  structures  occur  the  lines  and  grades 
shown  on  the  plans  shall  be  considered  as  approximate  only  and 
they  will  be  fixed  by  the  State  Engineer  in  writing,  as  circum- 
stances require,  to  give  a  satisfactory  structure.  *  *  *  "JjJo 
rock  or  other  material  shall  project  inside  the  established  lines 
of  the  cross  section,  and  all  projections  which,  in  the  opinion  of 
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the  engineer,  may  cause  damage  to  boats  shall  be  trimmed  or 
broken  off  as  required.  If  it  appears  during  the  progress  of  the 
work  that  flatter  slopes  than  those  shown  on  the  drawings  or  sidet? 
of  excavation  will  be  advisable,  the  State  Engineer  may  direct  in 
writing  that  such  material  shall  be  excavated  to  an  amount  suffi- 
cient to  secure  stability.' 

"  Specification  24:  '  The  volume  of  all  excavated  material  for 
which  the  contractor  will  be  paid  shall  be  that  occupied  by  it  before 
its  removal.  The  maximum  limit  of  such  volume  shall  not  exceed 
those  defined  upon  the  plan  or  fixed  by  the  engineer  as  specified 
in  Paragraph  21.  The  volume  shall  be  determined  by  measure- 
ment taken  before  and  after  its  removal ;  excavation  will  be  paid 
for  only  once.  All  cost  of  rehandling  material  must  be  included 
in  the  contract  price  for  original  excavation.  *  *  *  Any 
excavation  below  or  beyond  the  lines  shown  on  the  plans  which 
may  be  required  in  writing  by  the  State  Engineer  will  be  paid 
for  at  the  contract  price  for  excavation,  which  price  shall  also 
include  payment  or  disposition  of  the  material  in  the  spoil  banks.' 

"Specification  25b:  *  The  contractor  is  to  so  construct  his 
work  that  the  typical  prism  width  and  depth  will  be  conformed 
with  as  closely  as  practicable.  *  *  *  The  engineer  may  change 
the  limits  of  excavation  if  necessary  for  a  proper  adjustment 
to  the  local  conditions,  as  specified  in  Paragraph  21.' 

"  Specification  25i :  ^  The  quantity  of  excavation  for  which  the 
contractor  will  receive  payment  at  the  contract  price  shall  be 
determined  by  measurement  of  the  area  included  within  lines 
described  as  follows:  The  surface  limit  shall  be  natural  outline 
as  determined  by  measurements  taken  just  before  dredging  is 
begun.  The  bottom  line  shall  be  the  grade  line  shown  upon  the 
plans.  The  side  limits  in  rock  or  similar  material  shall  be  those 
shown  upon  the  plans  and  the  side  limits  in  soft  material  shall  be 
those  shown  upon  the  plans  for  a  1  on  2  slope,  except  where  fiatter 
slopes  are  ordered  as  described  in  Paragraph  26c.  No  payment 
will  be  made  for  any  excavation  outside  of  the  lines  above 
described.* " 

In  this  case  the  contractor  met  with  no  local  obstructions  which 
rendered  a  change  in  the  plans  necessary.     No  change  was  made 
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by  the  engineer  and  no  channeling  was  done  or  ordered  to  be  done. 
We  therefore,  in  the  above  provisions,  have  the  express  declara- 
tion —  First  "  Excavation  shall  be  made  only  to  such  lines  and 
grades  as  are  shown  on  the  plans."  Second.  '^  The  volume  of  all 
excavated  material  for  which  the  contractor  will  be  paid  shall  be 
that  occupied  by  it  before  its  removal.  The  maximum  limit  of 
such  volume  shall  not  exceed  those  defined  upon  the  plans." 
Third.  "  The  volume  shall  be  determined  by  measurement  taken 
before  and  after  its  removal."  Fourth.  "  The  quantity  of  excava- 
tion for  which  the  contractor  will  receive  payment  at  the  contract 
price  shall  be  determined  by  measurements  of  the  area  included 
within  the  lines  described  as  follows:  The  surface  limits  shall 
be  the  natural  outline  as  determined  by  measurements  taken  just 
before  the  dredging  is  done.  The  bottom  line  shall  be  the  grade 
line  shown  upon  the  plans.  The  side  limits  in  rock  or  similar 
material  shall  be  those  shown  upon  the  plans  and  the  side  limits 
in  soft  material  shall  be  those  shown  upon  the  plans  for  a  1  on  2 
slope."  Fifth.  ^^  No  payments  will  bo  made  for  any  excavation 
outside  of  the  lines  above  described."  Further  comment  appears 
to  me  to  be  unnecessary.  The  provisions  of  the  contract  are  too 
plain  to  be  overcome  by  argument. 

I  am  aware  that  it  is  customary  for  contractors  when  drilling 
in  the  rock  to  go  a  little  deeper  than  the  grade  in  order  to  make 
sure  that  the  rock  is  removed  to  the  grade  and  to  so  drill  the  holes 
of  the  side  lines  as  to  go  a  little  beyond  the  limits,  so  as  to  pre- 
vent the  jagged  rocks  from  extending  over  the  line  into  the  prism, 
but  this  is  for  his  own  advantage  and  is  for  the  purpose  of  pre- 
venting his  having  to  return  and  make  excavation  over  again  in 
order  to  reach  the  grade  and  the  lines.  It  was  more  economical 
for  him  when  he  was  drilling  to  go  a  little  deeper  and  a  little 
beyond  the  lines  than  it  would  be  to  have  to  drill  new  holes  and 
do  other  blasting.     The  claim  should  be  disallowed. 

Claim  'No.  44 

Upon  the  site  of  the  contract  No.  87  at  a  point  below  Battle 
island  dam  on  the  west  shore  of  the  river  was  a  water  pipe  used 
by  Wr.  Washburn  for  supplying  the  water  to  his  residence,  farms 
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and  buildings.  The  contractor  was  permitted  to  spoil  material 
in  behind  the  Battle  island  in  the  deeper  holes  and  the  silt  from 
the  material  that  he  spoiled  ran  around  the  end  of  the  pipe  and 
stopped  the  flow  of  water  therein.  The  assistant  engineer  in 
charge  orally  directed  the  contractor  to  raise  the  end  of  the  pipe 
up  from  the  bottom  of  the  river,  and  pursuant  to  such  directions 
the  contractor  did  raise  the  pipe.  There  was  also  located  near 
the  upper  end  of  the  Minetto  retaining  wall  on  the  west  side  of 
the  river  a  pipe  which  was  placed  there  by  Mr.  Benson  under  a 
permit  from  the  State  made  after  contract  No.  37  had  been 
entered  into.  In  removing  cofferdams  with  the  dredge  the  dipper 
hit  against  the  pipe  and  it  was  broken.  The  assistant  engineer 
in  charge  under  the  direction  of  the  resident  engineer  orally  told 
the  contractor  that  the  pipe  must  be  repaired  and  if  the  State  was 
responsible  it  would  pay  for  it.  The  contractor  did  repair  the 
pipe.  The  assistant  engineer  directed  his  assistant  to  place  buoys 
on  this  pipe  previous  to  the  time  that  the  excavation  was  made, 
and  the  buoys  were  there  at  the  time  the  pipe  was  damaged.  The 
value  of  the  claimant's  services  and  the  work  done  upon  the  Wash- 
bum  and  Benson  pipes  was  $163.  No  evidence  was  produced 
before  me  showing  any  written  contract  on  the  part  of  the  State 
by  which  it  agreed  to  care  for  and  maintain  the  pipes  in  the  river. 
T  conclude,  therefore,  that  the  placing  of  the  pipes  therein  by 
Messrs.  Washburn  and  Benson  was  pursuant  to  mere  licenses 
which  were  subject  to  their  own  care  and  maintenance  and  that 
the  State  did  not  assume  any  burden  of  care  and-  protection.  No 
order  of  the  State  Engineer  appears  to  have  been  in  writing. 
Whether  a  cause  of  action  could  have  been  maintained  by  Messrs. 
Washburn  and  Benson  against  the  contractor  I  do  not  deem  it 
necessary  to  consider  or  discuss.  I  am  not  convinced  that  the 
State  was  liable  to  either  of  them  and  therefore  I  have  disallowed 
this  claim. 

Claim  No.  46 

In  the  year  1914  the  State  of  New  York  passed  a  statute  relat- 
ing to  compensation  insurance  which  became  effective  July  1, 
1914.  By  its  terms  all  employers  of  labor  in  hazardous  employ- 
ment were  compelled  to  take  out  compensation  insurance  or  to 
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satisfy  the  commission  appointed  under  the  provisions  of  the 
statute  of  his  financial  ability  to  pay  the  compensation  himself. 
The  work  of  the  claimant  under  and  pursuant  to  the  contract 
was  hazardous  according  to  the  terms  of  the  statute.  The  claim- 
ant consequently  did  take  out  compensation  insurance  pursuant 
to  such  statute.  He  paid  for  such  insurance  from  July  1,  1914, 
until  the  completion  of  the  work  under  the  contract,  $4,671.82, 
the  rate  being  .062868  on  the  pay  roll,  approximately  6^/4  per 
cent.  Prior  to  the  passage  of  the  statute  the  claimant  had  taken 
out  liability  insurance  upon  which  he  paid  4  per  cent  on  the  pay 
roll;  that  the  premium  upon  liability  insurance  from  July  1, 1914, 
to  the  time  of  the  completion  of  the  contract  at  the  rate  of  4  per 
cent  amounted  to  $2,972.46.  The  difference  between  the 
premium  paid  upon  the  liability  insurance  under  the  provisions 
of  the  statute  and  that  which  he  had  been  paying  would  amount 
to  $1,699.36.  There  is  some  confusion  in  the  figures  given  as  to 
the  exact  amount  of  premiums  paid  for  liability  insurance  and 
compensation  insurance.  In  claim  No.  38,  the  liability  insurance 
apparently  covered  the  period  of  time  from  May  1,  1914,  to 
December  1,  1915,  but  however  that  may  be,  I  am  of  the  opinion 
that  this  claim  must  be  rejected  for  the  reasons  given  in  my 
opinion  disposing  of  claim  No.  38,  and  for  the  further  reason  that 
it  does  not  appear  that  the  compensation  insurance  was  not  more 
favorable  and  of  greater  value  to  claimant  than  was  his  liability 
insurance. 

Claim  No.  47 

The  other  claims  presented  herein  are  fully  covered  by  the 
findings  of  fact  and  conclusions  of  law,  and  further  explanation 
thereof  I  do  not  deem  necessarv. 

Judgment  should  be  awarded  in  accordance  with  the  findings 
and  conclusions  herewith  presented. 
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The    Oswego    and    Sykacuse    Kailroad    Company    et    al., 
Kespondents,  v.  Statk  of  Nfax  York,  Appellant  * 

Eminent  domain  —  Barge  Canal  Act  —  validity  of  provision  of  act  pro- 
viding that  state  pay  for  new  bridges  required  by  new  location  of  the  canal 
—  when  railroad  company  required  to  build  new  bridge  in  place  of  an  existing 
bridge  may  present  and  prosecute  claim  for  cost  thereof  —  action  not  barred 
by  lapse  of  time  when  tribunal  was  open  to  claimant  for  two  years  only. 

1.  The  provisions  of  the  Constitution  that  neither  the  credit  nor  the 
money  of  the  state  shall  be  given  or  loaned  to  or  in  aid  of  any  association, 
corporation  or  private  undertaking  (Const,  art.  8,  §  9)  do  not  prohibit  the 
recognition  of  claims  which  have  their  roots  in  equity  and  justice.  Where 
the  legislature,  by  action  looking  to  the  future,  has  defined  the  terms  of 
equity  and  justice  upon  which  it  will  go  into  an  enterprise,  it  has  a  wide 
discretion,  and  courts  will  not  revise  its  judgment  unless  there  has  been 
manifest  abuse. 

2.  The  Barge  Canal  Act  (L.  19Q3,  ch.  147,  §  3)  provides  that  "new  bridges 
shall  be  built  over  the  canals  to  take  the  place  of  existing  bridges  wherever 
required,  or  rendered  necessary  by  the  new  location  of  the  canals."  The 
superintendent  of  public  works  notified  the  Delaware,  Lackawanna  and 
Western  Railroad  Company  that  its  bridge  across  the  Seneca  river  must  be 
changed  to  accommodate  the  plans  for  the  Oswego  canal;  that  its  rights  were 
subject  to  the  rights  of  the  state  in  the  improvement  of  navigation;  and 
that  it  must  make  the  changes  "  as  indicated  by  the  blueprint  of  plans/'  and 
make  them  at  its  own  expense.  The  existing  bridge  was,  therefore,  destroyed, 
under  protest  by  the  railroad  company,  saving  its  contention  that  the  state 
should  bear  the  expense,  and  a  new  one  constructed.  This  claim  has  been 
filed  for  the  recovery  of  the  cost.  Held,  that  on  the  refusal  of  the  state  to 
construct  the  bridge,  the  claimants  had  a  right  to  construct  it  and  charge  the 
state  with  the  expense.  The  Constitution  furnishes  no  barrier  to  such  reim- 
bursement. The  fact  that  there  was  an  express  reservation  by  the  state  of  the 
right  to  destroy  the  bridge  in  the  improvement  of  navigation  does  not  destroy 


Reported  in  226  N.  Y.  351. 

221 


222  New  York  Stat?:  Court  of  Claims 


Oswego  &  Syracuse  Railroad  Co.  v.  State  of  New  York 


the  equity  of  the  claimant's  position.      (Lehigh  Valley   R.  R.  Co.  v.  Canal 
Board,  204  N.  Y.  471,  47G,  followed.) 

3.  This  claim  is  one  for  compensation  or  damages  for  or  on  account  of 
the  appropriation  of  property  within  the  meaning  of  chapter  640  of  the  laws 
of  1915  and  chapter  420  of  the  Laws  of  1916,  extending  the  time  within  which 
claims  might  be  filed  against  the  state.  These  statutes  do  not  violate  the  com- 
mand of  the  Constitution  that  '*  neither  tlie  legislature,  canal  board,  nor  any 
person  or  persons  acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay 
any  claim  which,  as  between  citizens  of  the  State,  would  be  barred  by  lapse  of 
time."     (Const,  art.  7,  §  6.) 

4.  A  cause  of  action  is  not  barred  by  lapse  of  time  as  between  citizens  of 
the  state  unless  there  exists  a  tribunal  of  competent  jurisdiction  to  which  they 
may  repair.  A  like  rule  is  applicable  as  to  claims  against  the  state.  In  the 
present  case  the  tribunal  was  open  to  the  claimant  for  only  two  years  (Code 
Civ.  Pro.  §  264),  while  a  citizen  having  a  claim  against  another  citizen 
for  the  value  of  appropriated  property  is  not  barred  until  six  years  have 
gone  by.  Since  this  claim  would  not  be  barred  as  against  a  citizen,  it  should 
not  be  barred  as  against  the  state. 

5.  In  disposing  of  later  controversies,  courts  do  not  hold  themselves  bound 
to  the  full  extent  by  earlier  judgments,  when  a  "  question  might  have  been 
raised,  but  passed  sub  silentio."  (McDougall  v.  State  of  X.  Y.,  109  N.  Y.  73, 
and  Gates  v.  State  of  N.  Y.,  128  N.  Y.  221,  explained.) 

Oswego  &  Syracuse  R.  R.  Co.  v.  State,  186  App.  Div.  384,  aflirnied.* 

(Argued  April  21,  1919;  decided  May  20,  1919.) 

Appeal  from  a  judgment  entered  February  8,  1919,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  which  reversed  a  judgment  of  the 
Court  of  Claims  dismissing  the  plaintiffs'  claim  upon  the  merits 
and  directed  judgment  absolute  in  favor  of  plaintiffs. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  D.  Newton,  Attorney-General  (Edmund  H.  Lewis  of 
counsel),  for  appellant. 

Douglas  Swift  and  W.  S.  Jenney  for  respondent. 

Cardozo,  J.  In  1848  the  Oswego  and  Syracuse  Railroad 
Company,  then  engaged  in  the  construction  of  its  road,  built  a 
bridge  across  the  Seneca  river  near  the  village  of  Baldwinsville. 
The  road  was  thereafter  leased  to  the  Delaware,  Lackawanna  and 

•  The  opinion  of  the  Appellate  Division  is  reported  herein  at  pajje  257. 
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Western  Railroad  Company  during  the  life  of  the  lessor.  The 
Seneca  river  at  that  point  was  a  part,  though  a  minor  one,  of 
the  canal  system  of  the  state.  The  improvement,  authorized  in 
1836  (L.  1836,  ch.  303),  was  known  as  the  Seneca  River  Tow- 
ing Path.  The  first  bridge  was  destroyed  by  fire  in  1879,  and 
was  thereupon  replaced  by  another  in  the  same  location.  The 
construction  of  a  third  bridge  became  necessary  in  1900.  At 
that  time  there  was  in  force  a  statute,  passed  in  1894,  which 
required  a  railroad  constructing  its  road  over  any  canal  or  feeder 
belonging  to  the  state,  or  within  ten  rods  thereof,  to  obtain  the 
written  permission  of  the  superintendent  of  public  works  (Canal 
Law,  L.  1894,  ch.  338,  sec.  25;  afterwards  amended  by  L.  1902, 
ch.  340,  and,  as  amended,  re-enacted  in  sec.  35  of  the  present 
Canal  Law;  Consol.  Laws,  ch.  5).  His  permit  was  to  contain 
"such  condition,  directions  and  instructions  as  in  his  judgment 
the  free  and  perfect  use  of  any  such  canal  or  feeder  may  require." 
The  Delaware,  Lackawanna  and  Western  Railroad  Company 
applied  under  this  statute  for  authority  to  reconstruct  its  bridge. 
The  permit  granted  was  subject  to  conditions:  "The  Superin- 
tendent of  Public  Works  reserves  the  right  at  any  time  to 
revoke  and  annul  this  permit  and  cause  said  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  to  remove  said  bridge  at  its  own 
cost  and  expense  from  the  limit  of  ten  rods  from  said  Oswego 
Canal,  also  the  right  on  the  part  of  the  State  of  re-entry  and 
pre-occupancy  of  such  lands  covered  by  this  permit,  as  the  free 
and  perfect  use  of  said  canal  at  any  future  time  may  require, 
or  as  may  be  necessary  for  making  any  repairs,  improvements 
or  alterations  in  the  same."  The  railroad  accepted  this  permit, 
and  agreed  to  abide  by  its  conditions.  In  1901  the  bridge  was 
built.  The  clearance  under  five  of  its  spans  was  seven  and  one- 
half  feet.  The  clearance  under  the  remaining  span  was  fourteen 
feet  and  three  inches.  Its  form  and  dimensions  were  then  ade- 
quate for  the  needs  of  navigation. 

A  change  became  necessary  with  the  construction  of  the  barge 
canal.  The  Barge  Canal  Act  (L.  1903,  ch.  147)  prescribes  a 
minimum  width  of  75  feet  for  the  prism  of.  the  canal,  and  a 
minimum  clearance  of  15^  feet  between  all  fixed  bridges  and 
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the  water.  The  bridge  in  1901  did  not  answer  these  require- 
ments. It  had  to  be  destroyed,  therefore,  and  another  erected  in 
its  place.  The  statute  provides  that  "  new  bridges  shall  be  built 
over  the  canals  to  take  the  place  of  existing  bridges  wherever 
required,  or  rendered  necessary  by  the  new  location  of  canals  " 
(Barge  Canal  Act,  L.  1903,  ch.  147,  sec.  3).  This  meant  that 
the  new  bridges  were  to  be  built  at  the  expense  of  the  state.  We 
so  held  in  Lehigh  Valley  R.  R.  Co.  v.  Canal  Board  (204  K.  Y. 
471).  Until  that  decision,  there  was  doubt  where  the  burden 
ought  to  rest.  Those  in  charge  of  the  building  of  the  canal  tried 
to  cast  it  upon  the  railroads.  In  1908  the  Superintendent  of 
Public  Works  notified  the  Delaware,  Lackawanna  and  Western 
Railroad  Company  that  its  bridge  must  be  changed  to  accommo- 
date the  plans  for  the  canal;  that  its  rights  were  subject  to  the 
rights  of  the  state  in  the  improvement  of  navigation ;  and  that  it 
must  make  the  changes  "  as  indicated  by  the  blue-print  of  plans/' 
and  make  them  at  its  own  expense.  In  July,  1908,  the  raili-oad 
company  answered  that  it  had  asked  the  opinion  of  counsel 
unable  to  answer  the  question  in  advance  of  a  determination  by 
the  courts.  "  He  also  advises,  however,  that  we  comply  with 
the  order  of  the  Superintendent  of  Public  Works,  under  protest, 
saving  our  contention  that  the  State  should  bear  this  expense 
presenting  our  claim  for  the  expense  incurred  in  connection  with 
the  reconstruction  of  our  bridge  to  the  State  Board  of  Claims  or 
the  courts."  The  existing  bridge  was,  therefore,  destroyed,  and  a 
new  one  constructed.  This  claim  has  been  filed  for  the  recoverv 
of  the  cost. 

At  the  threshold  stands  a  question  of  constitutional  power. 
"  Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking"  (Constitution,  art.  8,  sec.  9).  The  state  finds  in 
this  command  a  barrier  to  reimbursement.  In  the  case  of  the 
Lehigh  Valley  Railroad  Company,  the  same  barrier  was  inter- 
posed (Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  supra).  The 
court  found  it  unreal.  \Ve  did  not  deny  the  power  of  the  legis- 
lature in  the  improvement  of  navigation  to  tear  down  bridges 
and  other  obstructions  without  requital  for  resulting  loss  (Chand- 
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ler-Dunbar  Water  Power  v.  U.  S.,  229  U.  S.  53 ;  Lewis  Blue 
Point  Oyster  Cultivation  Co.  v.  Briggs,  198  N.  Y.  287;  229  U. 
S.  82).  We  held,  however,  that  the  legislature  did  not  violate 
the  Constitution  in  refusing  to  exert  the  full  measure  of  its  might. 
Mere  gifts  and  benevolences  in  aid  of  private  undertakings,  the 
Constitution  does  prohibit  (Lehigh  Valley  R.  R.  Co.  v.  Canal 
Board,  supra,  at  p.  457;  Stemmler  v.  Mayor,  etc.,  of  N.  Y.,  179 
N.  Y.  473 ;  Loan  Assn.  v.  Topeka,  20  Wall.  655 ;  Bank  of  Rome 
V.  Vil.  of  Rome,  18  N.  Y.  38;  2  Lincoln's  Constitutional  History 
of  !N".  Y.,  pp.  91,  179).  It  does  not  prohibit  the  recogni- 
tion of  claims  which  have  their  roots  in  equity  and  justice 
(Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  supra;  O'Hara  v. 
State  of  X.  Y.,  112  N.  Y.  146 ;  Munro  v.  State  of  N.  Y.,  223  K 
Y.  208;  U.  S.  v.  Realty  Co.,  163  U.  S.  427;  Guthrie  Xat.  Bmik 
V.  Guthrie,  173  U.  S.  528,  535).  This  is  not  a  case  where  the 
legislature,  after  building  the  canal,  has  voted  compensation 
retrospectively  for  the  expenses  of  a  private  undertaking.  We 
say  that  to  exclude  a  problem,  and  not  to  suggest  its  answer. 
This  is  a  case  where  the  legislature,  by  action  looking  to  the 
future,  has  defined  the  terms  of  equity  and  justice  upon  w^hich 
it  will  go  into  an  enterprise.  In  fixing  those  conditions,  the 
legislature  has  a  wide  discretion  (Lehigh  Valley  R.  R.  Co.  v. 
Canal  Board,  at  p.  476).  Courts  will  not  revise  its  judgment 
unless  there  has  been  manifest  abuse  (U.  S.  v.  Realty  Co.,  supra). 
This  ease  is  governed,  therefore,  by  our  decision  in  that  of  the 
Lehigh  Valley  railroad  so  far  as  the  facts  of  the  two  cases  are 
the  same.  The  state  finds  a  distinction  between  them  in  the  terms 
of  the  claimant's  permit.  In  the  earlier  case  there  was  an  implied 
reservation  by  the  state  of  the  right  to  destroy  the  bridge  in  the 
improvement  of  navigation  (Lewis  Blue  Point  Oyster  Cultivation 
Co.  V.  Briggs,  108  X.  Y.  287,  292).  In  this  case  the  reserv-ation 
was  express.  We  think  the  difference  is  unsubstantial.  The 
power  of  the  state  is  not  changed  by  the  form  of  reservation. 
Even  though  no  permit  had  been  granted,  the  duty  of  the  rail- 
road would  be  the  same.  The  equity  of  its  position  is  not  des- 
troyed by  its  promise  to  obey  the  law.  In  such  matters  we  must 
go  beneath  the  form  of  the  transaction  to  its  substance  (People  v. 
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Crane,  214  N.  Y.  154,  166).  In  form  only  the  duty  is  contractual. 
Back  of  the  form  of  contract  there  lies  the  substance  of  submis- 
sion to  the  coercive  power  of  the  state.  We  are  not  dealing  with 
a  free  bargain,  \\'liich  has  been  found  afterwards  to  be  a  hard 
one.  What  the  legislature's  power  of  relief  or  disj^ensation  may 
be  in  such  circumstances,  we  need  not  now  determine.  We  are 
dealing  with  a  bargain  dictated  by  the  law.  Between  such  a  case 
and  that  of  the  Lehigh  Valley  railroad  we  find  no  difference  in 
principle.  The  state  was  about  to  execute  a  great  public  work.  It 
saw  that  in  the  doing  of  that  work  there  would  be  destiniction  of 
private  property.  Much  of  the  damage  would  be  damnum  absque 
injuria.  Xone  the  less  it  would  be  damage.  The  result 'would 
be  inequality  in  the  distribution  of  public  burdens.  Some  would 
pay  more  dearly  than  others  in  proportion  to  benefits  received. 
This  inequality,  the  legislature,  fixing  in  advance  the  conditions 
of  the  undertaking,  had  the  power  to  correct.  It  might  refuse 
to  launch  an  enterprise  at  the  price  of  hardship  and  o])pression. 
There  was  power  to  destroy,  and  leave  the  loss  where  it  might 
fall.  There  was  also  power  to  pay  for  the  destruction,  and 
thereby  establish  some  uniformity  of  proportion  between  bene- 
fits and  burdens.  The  question  was  for  the  legislature  whether 
the  equity  of  compensation  was  strong  enough  to  merit  re(H>gni- 
tion.     We  cannot  hold  it  to  be  illusorv. 

The  question  remains  whether  the  claim  was  filed  in  time. 
The  right  of  action  accrued  in  March,  1908,  when  the  Superin- 
tendent of  Public  Works  ordered  the  destruction  of  the  old  bridge 
and  the  building  of  another,  or  at  the  very  latest  at  the  time 
when  destruction  was  complete  (Coney  v.  United  Surety  Co., 
217  N.  Y.  268,  276).  That  time  is  not  stated  with  precision, 
but  it  was  before  August  1910.  The  Statute  of  Limitations  then 
in  force  required  claims  to  be  filed  within  two  years  after  they 
accrued  (Code  Civ.  Pro.  sec.  264).  This  claim  was  not  filed  till 
May  8,  1916.  The  question  to  be  determined  is  whether  two 
statutes,  one  passed  in  1915  and  the  other  in  1916,  have  lifted 
the  statutory  bar.  By  chapter  640  of  the  Laws  of  1915,  which 
became  a  law  May  14  of  that  year,  jurisdiction  is  conferred  upon 
the  Court  of  Claims  to  "  hear  and  determine  any  claim  against 
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the  State,  heretofore  acenied,  which  shall  be  filed  within  one 
year  after  this  act  takes  eifect,  for  compensation  or  damages  for 
or  on  account  of  the  appropriation  hy  the  state  of  any  lands, 
structures,  waters,  franchises  or  other  property"  in  connection 
with  the  improvement  of  the  barge  canal,  "  notvs'ithstanding  the 
lapse  of  time  since  the  accrual  of  the  claim."  J3y  chapter  420 
of  the  Laws  of  1J)10,  which  took  effect  IMav  4  of  that  vear,  the 

'  t.'  Cr  / 

jurisdiction  was  extended  to  include  claims  for  compensation  or 
damages  for  or  on  account  of  the  ai)propriation  "or  use"  by  the 
state  of  any  lands,  structures,  waters,  f  ranchises^  "  easements  " 
or  other  property,  in  ccmnection  with  the  same  improvement. 

We  think  this  chiim  is  one  for  compensation  or  damages  for  or 
on  account  of  the  aj)propriation  of  property  within  the  meaning 
of  these  statutes.  The  building  of  the  canal  involved  the  destruc- 
tion of  existing  bridges.  To  destroy  a  ])ridge  is  to  appropriate  it. 
That  there  would  be  no  remedy  for  the  appropriation,  apart  from 
statute,  is  immaterial.  There  is  an  appropriation,  none  the 
less.  .  The  tenn  *^  is  of  the  broadest  import "  (Filer  v.  U.  S.,  9 
Wall.  45,  41)).  It  was  not  necessary  to  follow  the  ])r(x?edure 
defined  in  section  4  of  the  Barge  Canal  Act  (L.  1903,  ch.  147). 
That  section  does  not  apply  where  title  to  the  land  on  which  the 
appropriated  structure  stands  is  alrea<ly  vested  in  the  state.  The 
state  might  have  destroyed  this  bridge  by  its  own  agents  or  contrac- 
tors. Instead  of  doing  that,  it  ordered  destniction  by  the  owner. 
The  act  of  the  owner  was  not  voluntary.  It  was  submission  to 
authority,  backed  by  power  (Bniecher  v.  Vil.  of  Port  Chester,  101 
K  Y.  240,  244;  Peyser  v.  Mayor,  etc.,  of  N.  Y.,  70  K  Y.  497). 
The  result  was  the  same  as  if  the  work  of  destniction  had  been 
done  by  the  state  itself.  At  once  there  came  into  l)eing  a  right 
to  compensation.  The  duty  of  the  state  was  to  build  another 
bridge  at  its  own  cost,  to  replace  the  one  destroyed.  It  refused 
to  fulfill  that  duty,  and  put  the  burden  on  the  owner,  who  yielded 
under  protest.  Keparation  in  damages  must  now  atone  for  the 
wrong  of  the  state  in  refusing  reparation  in  specie.  It  is  argued 
that  the  owner  might  have  followed  the  example  of  the  claimant 
in  the  Lehigh  Valley  Railroad  case,  and  sued  for  an  injunction. 
This  does  not  help  the  wrongdoer.     Injunction  is  a  discretionary 
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remedy,  not  to  be  demanded  as  of  ri^lit.  The  failure  to  invoke 
it  does  not  bar  the  recovery  of  damages.  The  argument  of  the 
state  would  lead  to  a  holding  that  if  a  bridge  can  be  destroyed 
before  an  injunction  order  can  be  served,  the  owner  becomes 
remediless.  We  cannot  bring  ourselves  to  that  conclusion.  On 
the  refusal  of  the  state  to  construct  the  bridge,  the  claimants 
had  the  right  to  construct  it  and  charge  the  state  with  the 
expense.  The  recovery  will  be  compensation  or  damages  for 
property  appropriated  in  the  improvement  of  the  canal. 

We  hold  then  that  the  claim  falls  within  the  protection  of 
these  statutes  (L.  1915,  ch.  640;  L.  1916,  ch.  420).  The  state 
contends,  ho^i^ever,  that  the  statutes  are  invalid.  They  are  said 
to  violate  the  command  of  the  Constitution  that  "  neither  the 
legislature,  canal  board,  nor  any  person  or  persons  acting  in  behalf 
of  the  State,  shall  audit,  allow  or  pay  any  claim  which,  as 
iK^tween  citizejis  of  the  State,  would  be  barred  by  lap.-e  of  time" 
(Constitution,  art.  VII,  sec.  6).  A  cause  of  action  is  not  barred 
by  lapse  of  time  as  between  citizens  of  the  state  unless  there 
exists  a  tribunal  of  competent  jurisdiction  to  which  they  may 
repair  (Parmenter  v.  State  of  X.  Y.,  135  X.  Y.  154;  Bd.  Suprs. 
Ca\Tiga  County  v.  State  of  X.  Y.,  153  K.  Y.  279 ;  O'Hara  v. 
State  of  X.  Y.,  112  X.  Y.  146;  People  ex  rel.  Essex  Co.  v. 
Miller,  181  N.  Y.  439,  445;  Jacobus  v.  Colgate,  217  N.  Y.  235, 
245;  Hanger  v.  Abbott,  6  Wall.  532;  Code  Civ.  Pro.  sec.  406). 
A  tribunal  was  open  to  these  claimants  for  two  years  after  the 
accrual  of  their  claim  (Code  Civ.  Pro.  sec.  264).  The  tribunal 
was  then  closed  to  them  by  force  of  the  special  limitation  then 
applicable  to  claims  against  the  state.  One  citizen  holding  a 
claim  against  another  for  the  value  of  appropriateii  property 
would  not  lose  it  until  six  years  had  gone  by  with  a  competent 
tribunal  at  all  times  open  for  the  adjudication  of  his  rights. 
These  claimants  lost  theirs  at  the  end  of  two  years.  In  1915, 
when  the  enabling  act  was  passed,  more  than  six  years  may  have 
gone  by  since  the  accrual  of  the  right;  but  during  only  two  of 
those  years  were  the  claimants  free  to  sue.  It  is  not  enough  that 
their  riffht  of  action  had  been  barred,  and  barre<l  by  lapse  of 
time.     The  question  is  whether  it  would  have  l)een  barred  by 
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lapse  of  time  "  as  between  citizens  of  the  state ''  (Constitution, 
art.  VII,  sec.  C).  We  pointed  out  in  Parmenter  v.  State  of  N. 
Y.  (supra,  at  p.  163)  that  the  command  of  the  Constitution  may 
mean  one  of  two  things.  It  may  mean  that,  viewing  the  state  as 
a  citizen,  we  must,  none  the  less,  continue  to  apply  the  special 
rules  of  limitation  that  govern  suits  against  the  state.  In  that 
view,  a  claim  once  barred  can  never  be  revived.  It  may  mean 
that  viewing  the  state  as  a  citizen,  we  are  to  apply  the  rules  of 
limitation  that  govern  citizens  generally  when  suing  one  another. 
In  that  view,  a  claim  once  barred  may  be  revived  when  the 
claimant  has  been  denied  the  same  opportunity  to  enforce  his 
rights  against  the  state  that  citzen  has  against  citizen  in  dealings 
between  man  and  man.  We  found  it  unnecessary  in  deciding  the 
Parmenter  case  to  choose  between  these  alternative  constructions 
(135  X.  Y.  at  p.  173).  There,  as  in  the  later  case  of  the  claim 
of  Cayuga  county  (153  N.  Y.  279),  there  was  no  revival  by  the 
legislature  of  a  claim  already  barred  after  reasonable  opportunity 
for  suit.  The  choice  that  was  then  postponed,  must  now  be 
made. 

We  think  the  second  of  the  two  constructions  must  be  ac-cepted 
as  the  sounder,  and  that  for  several  reasons.  It  accords  more 
nearly  than  the  other  with  the  meaning  suggested  by  the  words  of 
the  Constitution  when  we  read  them  naturally  and  simply  (People 
V.  Rathbone,  145  N.  Y.  434,  439).  It  prohibits  the  legislature 
from  subjecting  the  state  to  a  less  favorable  limitation  than  the 
citizen,  but  leaves  untouched  the  power  to  make  the  limitations 
equal.  It  supplies  a  maximum  allowance  of  time  that  will  govern 
audit  and  payment  in  default  of  any  statute,  for  it  imposes  upon 
those  who  audit  and  pay  the  duty  to  keep  within  the  rules  of 
limitation  that  are  applicable  between  citizens  (City  of  Buffalo 
V.  State  of  X.  Y.,  IIC  App.  Div.  539 :  191  K  Y.  534;  People  ex 
rel.  Essex  County  v.  ^filler,  181  ^^  Y.  439;  :\r«tter  of  IIoo])le, 
179  X.  Y.  308).  On  the  other  hand,  it  sets  no  barrier  to  recogni- 
tion or  even  revival  until  the  maximum  has  been  attained.  In 
brief,  it  protects  the  state  from  hostile  discrimination  to  the 
advantage  of  the  citizen,  and  the  citizen  from  hostile  discrimina- 
tion to  the  advantage  of  the  state. 
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These  considerations,  if  they  stood  alone,  would  go  far  to  guide 
our  choice.  They  are  reinforced,  however,  by  another,  which 
becomes  decisive  in  its  cumulative  weight.  The  meaning  of  this 
])rovision  of  the  Constitution  is  at  best  ambiguous  and  doubtful, 
ifuch  may  fairly  be  said  for  each  of  the  opposing  views.  The 
legislature  has  construed  its  own  powers.  The  courts  will  not 
reverse  that  const iTict ion,  unless  error  is  clear  (People  ex  rel. 
Carter  v.  Rice,  135  X.  Y.  473,  484).  To  nullify  the  statute,  "  a 
case  must  be  presented  in  which  there  can  be  no  rational  doubt " 
(People  ex  rel.  Carter  v.  Rice,  supra).  The  whole  legislative 
l)ower  of  the  state  is  vested  in  the  legislature,  except  as  the 
Constitution  has  limited  it.  One  who  asserts  the  limitation  must 
prove  it.     If  the  arguments  balance,  power  is  retained. 

We  have  not  overlooked  McDougall  v.  State  of  IST.  Y.  (109  K 
Y.  73)  and  Gates  v.  State  of  X.  Y.  (128  N.  Y.  221)  pressed 
upon  us  as  controlling  by  counsel  for  the  defendant.  In  each  of 
those  cases  the  court  professed  to  apply  the  general  law  of  limita- 
tions that  governs  actions  between  citizens  (109  N.  Y.  at  pp.  78, 
79 ;  128  N.  Y.  at  p.  227).  It  seems  to  have  been  overlooked  that 
limitations  are  suspended  when  there  is  no  tribunal  competent 
to  adjudge  (Parmenter  v.  State  of  N.  Y.,  supra).  The  actual 
decision  may,  therefore,  have  been  inconsistent  with  the  principle 
professedly  applied.  In  disposing  of  later  controversies,  courts 
do  not  hold  themselves  bound  to  the  full  extent  by  earlier  judg- 
ments, when  a  "  question  might  have  been  raised,  but  passed  sub 
silentio"  (Louisville  Trust  Co.  v.  Knott,  191  U.  S.  225;  New  v. 
Oklahoma,  195  U.  S.  252,  256 ;  Schenck  v.  U.  S.,  249  U.  S.  47, 
52).  This  court  did  not  view  the  Gates  and  McDougall  cases  as 
conti-olling  when,  in  deciding  the  Parmenter  case,  it  stated  the 
alternative  constructions  of  the  Constitution,  and  postponed  the 
choice  between  them.  We  think  that  reason  sustains,  and  that 
]>recedent  does  not  forbid,  the  choice  we  now  make. 

The  judgment  should  be  affirmed  with  costs. 

HiscocK,  Ch.  J.,  (V)LLix,  Pound,  Ceaxe  and  Andrews,  JJ., 
ccmour;  Cuddeback,  J.,  not  voting. 

tludgment  affirmed. 
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Columbia  Distilling  Company,  Appellant,  v.  The.  State  of 

New  York,  Eespondent  * 

(Third  Department,  May  S,  1918) 

Waters  and  watercourses  —  easement  in  watercourse  —  nonuser  —  abandon- 
ment—  laches  —  easements  in  lower  Bear  race,  village  of  Waterloo, 
extinguished  by  abandonment,  adverse  user  or  laches  —  appropriation  by 
State  of  race  for  canal  purposes  —  failure  to  assert  rights  before  Court 
of  Claims. 

Nonuser  alone  of  an  easement  created  by  grant  does  not  make  an 
abandonment  of  it;  there  must  be  more  than  a  nonuser. 

Any  easements  which  a  water  power  o\^Tier  in  the  village  of  Waterloo 
had  in  lower  Bear  race,  which  was  originally  a  channel  carrying  water  to 
a  mill  and  was  in  use  for  more  than  one  hundred  years,  were  lost  when 
the  use  was  destroyed  thirty-seven  years  ago  by  the  appropriation  thereof 
by  others  without  objection  by  such  owner  who  knew  all  the  facts. 

Thus,  when  lower  Bear  race  fell  into  disuse  in  1870  and  the  waters 
were  cut  off  therefrom  by  the  erection  of  a  bulkhead  in  that  year,  which 
bulkhead  was  replaced  by  another  bulkhead  when  the  State  in  1892 
dredged  the  race  and  made  it  part  of  the  State  canal  system  under  the 
authority  of  chapter  325  of  the  Laws  of  188S  and  chapter  461  of  the 
Laws  of  1889,  a  millowner  who  took  no  objection  to  such  appropriation 
of  the  race  and  who  never  presented  for  adjustment  in  the  Court  of 
Claims  any  claim  for  rights  destroyed  within  the  time  required  by  law, 
must  be  deemed  to  have  abandoned  and  to  have  lost  any  easement  in  said 
race,  or  to  have  lost  the  same  by  adverse  user. 

No  rights  of  said  millowner  were  revived  by  the  subsequent  action  of 
the  State  in  relation  to  the  race  in  the  year  1913  in  connection  with  its 
canal  system,  for  such  water  rights  had  already  been  lost  by  the  prior 
appropriation  thereof. 

Under  the  circumstances,  the  claimant  must  be  held  to  have  slept  upon 
his  rights  for  such  length  of  time  that  the  court  will  not  question  the 
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rights  of  the  parties  who  have  had  full  use  of  the  water  rights  for  such 
period. 

As  the  State  officials  in  constructing  the  canal  are  presumed  to  have 
done  their  duty,  they  are  presumed  to  have  obtained  the  releases  from 
the  parties  interestetl  in  the  water  power  of  the  old  Bear  race,  and  the 
court  will  assume  either  that  they  obtained  a  release  from  the  present 
plaintiff  or  that  it  claimed  no  right. 

Cochrane  and  Woodward,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Columbia  Distilling  Company,  from 
a  judgment  of  the  Court  of  Claims,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  28th  day  of  December,  1917,  dismissing 
the  claim  herein  on  the  merits. 

Duffy  &  McLean  (George  P.  Decker,  of  counsel),  for  the 
appellant. 

Merton  E.  Lewis,  Attorney-General  (Edward  J.  Mono,  Deputy 
Attorney-General,  of  counsel),  for  the  respondent. 

Joirx  M.  Kellogg,  P.  J. —  Xonuser  alone,  of  an  easement 
created  by  grant,  does  not  make  an  abandonment  of  it,  but  here 
there  is  more  than  a  nonuser.  The  rights  now  claimed  by  plain- 
tiff were  actually  destroyed  thirty-seven  years  ago  by  the  appro- 
priation thereof  by  others  without  objection  by  the  plaintiff  who 
knew  all  the  facts. 

Lower  Bear  race,  which  we  are  interested  in,  was  a  channel 
caiTA'ing  water  to  a  mill,  and  was  in  use  more  than  100  years 
ago.  The  mill  fell  into  disuse  and  decay,  and  disappeared  prior 
to  1870,  and  the  race  fell  into  disuse,  its  walls  fell  in,  and  in 
that  year  a  bulkhead  was  built  across  it,  above  Washington  street, 
preventing  the  water  from  flownng  into  the  race  below.  Below 
Washington  street  a  culvert  crossed  under  the  race,  carrying  the 
surface  waters  into  ileadow  creek,  and  about  that  time,  and  when 
the  walls  of  the  race  were  caving  in,  the  top  of  the  culvert  fell 
in,  with  the  result  that  any  water  leaking  through  the  bulkhead 
into  the  race  was  discharged  through  the  culvert  into  Meadow 
creek,  so  that  since  1879  there  was  no  water  flowing  through  th^ 
lower  TivHY  race,  where  we  are  interested  in  it,  except  surface 
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water  accumulating  in  the  depression  which  was  formerly  the 
race.  In  the  early  history  of  the  stone  bulkhead,  in  high  water, 
the  water  at  times  flowed  over  it  into  the  race;  but  apparently 
the  mills  above  it  required  more  water,  with  the  result  that  by 
planking  and  other  means  the  bulkhead  was  raised  and  there«nfter 
no  water  escaped  except  such  as  leaked  through  it.  We,  theiefore, 
find  that  in  1879  the  mills  which  the  race  was  intended  to  supply 
with  water  had  cea  ed  to  exist,  the  race  which  carried  the  water 
had  disappeared,  and  a  permanent  bulkhead  had  boon  built  by 
others  for  their  benefit  above  Washington  street  which  would 
have  prevented  any  water  from  flowing  into  the  race  if  it  were 
in  existence.  These  conditions  continued  until  the  building  of 
,  the  second  bulkhead,  which  we  are  now  to  consider. 

Chapter  325  of  the  Laws  of  1888  and  chapter  461  of  the  Laws 
of  1889  provided  for  the  dredging  and  excavating  of  the  old  Bear 
race  down  to  Washington  street,  provided  the  ow^ners  of  the  land 
shoidd  release  to  the  State  the  use  of  the  race  for  canal  purposes 
only,  subject  to  all  their  other  rights  in  the  water  power,  and  the 
said  channel,  so  excavated,  became  a  part  of  the  canal  system 
of  the  State.  Much  litigation  followed.  Other  water-power 
owners  at  Waterloo,  who  took  water  from  the  canal,  contended 
that  the  legislation  was  invalid,  and  in  the  interest  of  the  water- 
power  owners  in  this  race  and  not  for  the  public  benefit.  The 
legislation,  however,  was  sustained  in  Waterloo  Woolen  Affg.  Co. 
V.  Rhanahan  (128  X.  Y.  345)  in  1891.  That  action  was 
brought  to  restrain  the  contractor  from  proceeding  with  the  work, 
and  shortly  after  the  decision,  probably  in  1802,  the  race  was 
dredged  and  excavated  to  Wavshington  street  and  the  old  bulkhead 
taken  out  and  a  new  one  built  below  the  bridge  at  Washington 
street.  The  dredging  was  to  give  a  greater  depth  of  water  above 
Washington  street  for  the  navicration  of  boats,  and  onlv  the  State 
and  the  water-power  owners  above  the  street  were  interested  in 
having  the  level  of  water  maintaine<l  at  that  place.  The  court 
found  that  the  firt  bulkhead  w'as  removed  and  the  second  bulk- 
head constmcted  either  by  the  State  or  other  interested  parties. 
No  parties  could  be  interested  except  the  State  and  the  millowners 
above  the  street.     The  State  could  not  dreds^e  and  excavate  the 
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canal  to  Washington  street  without  removing  the  first  bulkhead 
and  having  removed  it  for  the  purpose  of  making  the  water 
navigable  for  boats,  it  was  necessary  for  the  State  to  have  a  bulk- 
head erected  to  maintain  the  proper  water  level  for  navigation. 
We,  therefore,  find  that  the  State  removed  the  first  bulkhead. 
Having  removed  the  first  bulkhead,  it  was  to  its  interest,  and  its 
duty  toward  the  water-power  owners,  to  replace  it  by  a  permanent 
structure  to  retain  the  waters  for  the  canal  svstem  of  the  State. 
We,  therefore,  find  that  the  second  bulkhead  was  constructed  bv 
the  State.  That  bulkhead  was  an  absolute  and  permanent 
destruction  by  the  State  of  Bear  race  below  the  bulkhead,  if  any 
vestige  of  it  were  in  existence  at  the  time.  The  State  could  not, 
after  having  removed  the  bulkhead  belonging  to  the  property 
o^^^lers,  expect  them  to  replace  it,  and  as  the  race  became  a  part 
of  the  canal  system  of  the  State,  it  could  not  allow  the  property 
owners  to  build  and  maintain  a  bulkhead  upon  which  depended 
the  navigation  of  a  i)art  of  its  canal  system.  The  policy  of  the 
State  is  to  build,  own  and  maintain  its  own  public  w^orks.  If 
the  plaintiff's  rights  have  been  injured  by  the  State,  the  injury 
was  caused  by  it  in  1892,  if  such  rights  were  existing  at  that  time. 
Any  remedy  plaintiff  had  for  the  destiniction  of  its  rights  then 
arose,  and  should  have  been  presented  to  and  adjusted  in  the 
Court  of  Claims  within  the  time  required  by  law.  The  action  of 
the  State  in  1913  in  no  way  destroyed  or  interfered  with  any 
right  which  the  plaintiff  then  had,  and  the  claimant  cannot  seize 
upon  that  act  to  relieve  itself  from  the  lapse  of  time  which  was  a 
fatal  bar  to  any  claim  agniiist  the  State  for  interfering  with  its 
water  rights.  It  was  just  as  imjiossible  for  the  plaintiff  to  have 
any  use  of  the  alleged  water  rights  after  1892  as  it  was  after  1913. 
The  plaintiff  claims  a  right  in  the  race  by  a  conveyance  to  it 
in  1886.  Each  bulkhead  was  built  and  maintained  either  with 
the  consent  and  acquiescence  of  the  plaintiff  and  its  predecessors 
in  title,  or  as  a  hostile  and  adverse  act.  There  is  no  siiggestion 
that  the  plaintiff,  or  its  predecessor,  leased  a  right  to  build  and 
maintain  the  bulkheads.  The  building  and  maintaining  of  the 
bulkheads  was  so  destnictive  to  all  rights  in  the  race  below  that 
silence  upon  the  part  of  tlie  lower  owmers  implied  an  abandon- 
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nient  of  their  rights.  If  the  bulkheads  were  built  in  hostility  to 
the  rights  of  the  plaintiff  and  its  predecessor,  an  adverse  holding 
would  result.     (Woodruff  v.  Paddock,  130  X:  Y.  G18.) 

We  are  interested  in  the  question  whether  the  plaintiff',  under 
all  the  circumstances,  intended  to  abandon  its  rights  in  the  race 
below  Washington  street.  The  law  favors  repose  of  titles  and 
possessions.  The  Statute  of  Limitations  does  not  rest  upon  the 
theoiy  of  dej)riving  a  person  of  his  rights  after  a  certain  lapse  of 
time,  but  upon  the  probability  that  after  such  lapse  of  time  parties 
and  witnesses  to  the  transaction  may  be  dead  or  absent ;  documents 
may  be  lost,  or  material  facts  forgotten,  and  that  after  such  long 
acquiescence  in  the  use  of  property  there  is  a  reasonable  inference 
that  the  use  was  justified  by  the  facts,  if  the  dimness  of  time  did 
not  obscure  the  view.  A  grant  is  often  pre3umed.  Where  a 
party,  after  thirty-seven  years,  wakes  up  and  asserts  a  right  which 
he  has  neglected  to  assert  during  that  time  as  to  parties  who  to 
his  knowledge  were  enjoying  the  rights  in  apparent  hostility  to 
him,  it  is  a  fair  inference  that  he  is  relying  not  so  much  upon 
the  merits  and  justice  of  his  claim  as  upon  the  hope  that  the 
essential  evidence  against  him  may  be  lost.  Plaintiff's  rights 
^'have  been  permitted  to  sleep  so  long  that  they  should  know  no 
waking."  (Matter  of  Bank  of  Sing  Sing,  32  Ilun,  462 ;  affd.,  96 
X.  Y.  672.)  After  the  plaintiff's  long  sleep,  it  cannot  be  sur- 
prised if  reasonable  inferences  are  drawn  against  it  from  its 
silence;  that  the  court  shall  be  no  more  solicitous  to  discover  its 
rights  than  it  has  been  to  give  them  timely  assertion.  The  facts 
called  upon  it  to  take  some  action  and  to  assert  its  rights.  Its 
claim  is  stale  and  doubtful,  and  the  court  should  not  now  question 
the  rights  of  the  parties  who  have  been  in  full  use  of  the  wat^r 
rights  for  so  long  a  time.  If  the  plaintiff  ^ave  any  license  to  use 
the  water  inconsistent  with  the  idea  that  it  had  abandoned  its 
rights,  it  alone  is  in  a  position  to  prove  the  facts  and  to  disclose 
facts  showing  its  real  intention  during  all  the  time  in  question. 
It  should  not  leave  the  court  to  draw  inferences  as  to  its  inten- 
tions. Xot  having  proved  the  facts  or  explained  its  silence,  or 
sho^vn  its  ignorance  of  what  was  taking  place,  or  disclosed  its 
real  intention  with  respect  to  the  alleged  water  rights,  the  court 
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must  apply  to  it  the  ordinary  presumptions  usually  applied  to 
human  action.  The  plaintiff,  apparently  a  water-power  owner  in 
the  village,  must  have  known  of  the  legislation  referred  to  and 
of  the  lawsuit  involving  the  substantial  rights  of  the  property 
owners  of  the  village.  The  State  officials  are  pi'esumed  to  have 
done  their  duty,  and  are  presumed  to  have  obtained  the  release 
of  all  parties  interested  in  the  water  power  of  the  old  Bear  race, 
and  we  may  assume  that  they  either  obtained  the  plaintiff's 
release  or  that  the  plaintiff  claimed  no  right.  The  fact  that  tlie 
plaintiff  made  no  claim  under  the  act  is  pretty  good  evidence  that 
none  of  its  rights  were  injured  by  the  permanent  destruction  of 
the  race  below  the  street. 

It  is  manifest  that  the  plaintiff  has  no  just  claim  against  the 
State.  It  had  lost  its  right  by  adverse  possession  or  by  abandon- 
ment.    I  favor  an  affirmance  of  the  judgment,  with  costs. 

All  concurred,  except  Cochrane,  J.,  dissenting,  with  opinion, 
in  which  Woodward,  J.,  concurred. 

Cochrane,  J.  (dissenting). —  Claimant  is  the  owner  of  prem- 
ises in  the  village  of  Waterloo  near  the  outlet  of  Bear  race,  and 
in  connection  A'ith  said  premises  has  title  by  grant  to  tnko  from 
said  race  "  sufficient  water  *  *  *  to  make  and  be  equivalent 
to  two  full  runs  of  stone."  In  the  year  1913  the  State  appro- 
priated for  canal  purposes  a  portion  of  Bear  race  a  short  distance 
east  of  Washington  street,  and  erected  on  the  land  so  appropriated 
a  structure  which  made  it  practically  impossible  for  water  to  flow 
through  the  race  to  claimant's  property.  For  such  appropriation 
and  interference  with  the  claimant's  easement  in  Boar  race  this 
claim  is  made.  It  has  been  dismissed  on  the  ground  of  abandon- 
ment bv  the  owner  of  the  easement. 

It  does  not  appear  who  was  the  owner  of  the  servient  estate 
thus  appropriated.  The  finding  of  the  court  is  that  "  title  to  this 
parcel  was  outstanding  in  third  parties."  The  State  by  its 
appropriation  has  succeeded  to  the  rights  of  those  third  parties 
and  the  question  for  determination,  therefore,  is  wliether  as  be- 
tween them  and  claimant  the  latter  ha=5  lost  bv  al)andonment  its 
easement  in  Bear  race  which  existed  bv  jrrant. 
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Bear  race  extends  from  a  point  in  the  Seneca  river  for  a  con- 
siderable distance  through  the  village,  and  discharges  into  a  lower 
level  of  the  river.  It  was  constructed  more  than  a  hundred  years 
ago  by  Samuel  Bear  who  then  owned  all  of  the  land  through  which 
it  extends.  This  land  was  subsequently  subdivided  laid  the  water 
of  the  race  was  ued  to  furnish  power  to  different  mills  along 
the  same.  Prior  to  the  year  1879,  there  existed  on  the  premises 
of  the  claimant  one  or  more  mills  operated  by  hydraulic  power 
from  the  race.  In  that  year  those  mills  fell  into  dilapidation  and 
disappeared  and  since  that  time  no  use  whatever  so  far  as  the 
evidence  discloses  has  been  made  of  the  premi?«es  in  question. 
Between  the  years  1879  and  1883  a  stone  bulkhead  was  built 
across  Bear  race  above  and  west  of  Washington  street.  There  is 
no  evidence  as  to  who  built  it  or  the  circumstances  or  conditions 
under  which  it  wa:^  constructed.  Chapter  325  of  the  Laws  of 
1888  and  chapter  4G1  of  the  Laws  of  1889  authorized  the  Super- 
intendent of  Public  Works  to  dredge  and  excavate  Seneca  river 
and  "the  old  Bear  Race"  to  Washington  street  so  as  to  admit 
the  passage  of  canal  boats  therein  ^'subject,  however,  to  all  the 
other  rights  of  owners  of  water  and  water-power  in  said  race, 
and  said  channel  shall  thereafter  be  a  public  highway  for  the 
purposes  of  navigation  only."  Pursuant  to  this  legivslation  the 
State  in  1890  improved  the  upper  end  of  Bear  race  west  of  Wash- 
ington street  by  widening  and  deepening  the  same.  The  old 
Imlkhead  was  rcMuoved  and  in  its  place  was  constnicted  a  new 
bulkhead  immediately  east  of  Washington  street,  but  west  of  the 
appropriation  of  1913.  The  legislation  did  not  authorize  the 
State  to  construct  anv  bulkheads  and  there  i^  no  evidence  or  find- 
ing  that  the  State  did  make  any  such  convstmction.  The  finding 
of  the  court  is  "  that  at  or  about  the  time  of  the  said  improvements 
either  the  State  or  other  interested  parties  removed  the  said  bulk- 
heads and  constnicted  in  place  thereof  new  bulkheads  in  the  Bear 
Race  just  below  (east  of)  Washington  Street."  The  effect  of 
these  bulkheadi  was  to  prevent  the  flow  of  practically  all  water 
below  the  sariie  and  to  increase  the  volume  of  water  above  the 
same,  which  increased  volume  has  been  enioved  and  used  bv  the 
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o^vners  of  the  water  rights  and  privileges  at  the  upper  end  of  the 
race  above  the  bulkheads. 

Abandonment  is  primarily  and  essentially  a  question  of  inten- 
tion. "Intention  is  the  first  and  paramount  object  of  inquiry; 
for  there  can  be  no  abandonment  without  the  intention  to  abandon. 
*  *  *  There  must  be  a  clear,  unequivocal,  and  decisive  act  of 
the  party  to  constitute  abandonment  in  respect  of  a  right  secured 
—  an  act  done  which  shows  a  detennination  in  the  individual 
not  to  have  a  benefit  which  is  designed  for  him."     (1  C.  J.  7.) 

So  in  Hennessy  v.  Murdock  (137  X.  Y.  317,  32G)  it  was  said: 
"  They  (the  authorities)  are  all  to  the  effect  that  where  an  aban- 
donment of  an  easement  is  relied  upon,  there  must  be  clear  and 
convincing  proof  of  an  intention  in  the  owner  to  abandon  it  as 
such." 

In  Snell  v.  Levitt  (110  X.  Y.  595)  there  was  the  most  im- 
equivocal  evidence  of  an  abandonment,  viz.,  among  other  things 
an  agreement  to  release  the  easement  for  an  actual  consideration 
paid,  which  agreement  was  acted  upon  for  more  than  twenty 
years,  and  the  creation  of  a  new  easement  in  place  of  the  other. 

We  think  the  evidence  falls  short  of  showing  clearly  and  de- 
cisively an  intention  on  the  part  of  the  owner  of  the  easement 
to  abandon  the  same.  The  main  circumstance  relied  on  bv  the 
respondent  is  the  construction  of  the  bulkhead?,  and  the  conse- 
quent obstruction  of  the  water  for  a  long  period  of  time.  The 
lapse  of  time,  however,  is  explained  by  the  fact  that  the  owner 
has  had  no  occasion  to  make  use  of  the  water  isince  the  disappear- 
ance of  the  mills  in  1879.  (Welsh  v.  Taylor,  13-i  X.  Y.  450. 
458;  Hennessy  v.  Murdock,  137  id.  317,  325.)  As  stated  there 
is  no  evidence  showing  a  single  fact  as  to  how  or  why  or  by  whom 
either  bulkhead  was  constructed  except  as  it  may  be  inferred 
that  such  construction  was  for  the  purpose  of  increasing  the  water 
power  for  the  benefit  of  the  millowners  at  the  upper  end  of  the 
race  after  the  disappearance  of  the  mills  l^elow.  One  Tracy  was 
the  owner  of  the  easement  when  the  first  bulkhead  was  constructed 
and  it  is  not  even  phown  that  he  had  knowledge  of  its  construc- 
tion. In  1886  he  conveyed  the  premises  to  the  claimant,  grant- 
ing in  specific  terms  the  easement  in  question,  indicating  thereby 
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a  clear  lack  of  intention  on  his  part  to  abandon  the  same.  There 
is  no  evidence  connecting  either  Tracy  or  the  present  owner  of 
the  easement  or  the  owners  of  the  servient  estate  in  the  slightest 
degree  with  the  construction  of  those  bulkheads.  It  may  be  that 
they  were  constructed  under  an  aiTangement  whereby  the  water 
would  eventually  revert  to  the  owners  of  the  easement  or  that  it 
would  be  restored  when  desired.  The  owner  of  the  easement 
may  have  been  entirely  willing  to  permit  the  approi)riation  of 
water  as  long  as  such  owner  had  no  use  for  it,  but  it  does  not 
follow  that  either  the  servient  owners  or  the  State  has  thereby 
acquired  a  permanent  right  to  use  the  same.  It  may  be  that  the 
construction  of  the  bulkheads  constituted  a  trespass  or  an  invasion 
of  the  rights  of  the  owner  of  the  easement.  The  evidence  throws 
no  light  on  the  subject.  There  is  no  evidence  or  claim  of  adverse 
possession.  There  is  no  element  of  estoppel,  ^tfo  one  interested 
in  the  servient  estate  would  be  unjustly  affected  if  the  exercise 
of  the  easement  should  be  resumed  so  as  to  give  force  to  the 
claim  of  abandonment.  (Snell  v.  Levitt,  110  X.  Y.  595;  White 
V.  Manhattan  Railway  Company,  139  id.  19.)  If  the  servient 
owners  w^ere  asserting  an  abandonment  of  this  easement  the  mere 
fact  that  some  third  party  (had  obstructed  and  appropriated  the 
water  during  a  period  when  the  dominant  ow^ner  had  no  occasion 
to  use  the  same,  without  anv  evidence  as  to  the  circumstances  or 
occasion  of  such  appropriation,  or  by  what  authority,  contract  or 
arrangement  it  was  accomplished  would  not  su-tain  such  claim 
by  the  servient  owners  especially  when  as  here  neither  the  ser- 
vient nor  the  dominant  owner  is  connected  with  the  acts  of  such 
third  party,  and  the  State  stands  in  no  better  position,  having 
succeeded  only  to  the  rights,  of  the  servient  owners. 

It  furthermore  appears  from  the  evidence  introduced  by  the 
State  itself  that  the  premises  in  question,  including  the  easement, 
are  worth  $2,300,  wherea^  without  the  easement  they  are  worth 
only  $500,  and  in  order  to  sustain  this  claim  of  abandonment  it 
is,  therefore,  necessary  to  a  s>\\me  that  the  owner  of  the  premises 
voluntarily  intended  to  abandon  an  easement  which  gave  to  the 
property  nearly  all  its  value.  It  is  true  this  evidence  relates  to 
the  year  1913,  and  not  to  the  time  when  the  abandonment  is 
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claimed  to  have  been  made,  but  still  the  inference  seems  reasonable 
that  even  at  that  time  the  easement  must  have  constituted  a  large 
proportion  of  the  value  of  the  propert}\ 

The  claimant  establishing  a  title  by  grant,  the  burden  of  destroy- 
ing it  rests  upon  the  State.  (1  E.  C.  L.  "Abandonment,"  §  12; 
1  C.  J.  11;  llennessy  v.  Murdock,  137  N.  Y.  317,  325.)  This 
burden  has  not  been  sustained  by  evidence  sufficiently  clear  and 
convincing.  The  responsibility  for  any  failure  of  proof  rests 
with  the  State. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

Woodward,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Albert  II.  Ford,  Resix)ndent,  r.  The  State  of  Xew  York, 

Appellant  * 

(Third  Department,  November   13,  1918) 

Negligence  —,  blasting  by  State  to  deepen  Barge  canal  causing  flooding  of 
quarry  lands  —  erroneous  finding  as  to  damages. 

A  claim  \N'as  made  for  damages  to  a  quarry  allefrod  to  liave  been  due  to 
))lastiiig  in  the  Barpe  canal  to  deepen  the  same.  The  quarry  was  twenty- 
three  feet  b<^low  the  bottom  of  the  canal  and  thirty  feet  below  the  surface 
of  the  ground.  In  blasting  the  holes  were  drilled  three  feet  apart  and 
charged  with  sticks  containing  sixty  per  cent  dynamite,  by  which  sand- 
stone was  rem-oved  to  a  depth  of  approximately  two  feet  and  nine  inclu's, 
but  the  effect  of  the  blasting  did  not  ext<»nd  more  than  one  foot  below 
the  depth  of  the  hole.  The  quarry  was  close  to  the  north  side  of  the 
canal,  and  an  abandoned  quarry  trespassed  somewhat  upon  the  canal 
lands,  and  was  close  to  the  south  side  of  the  canal.  Claimant  contended 
that  the  blasting  opened  vertical  seams  of  sandstone  and  that  the  water 
flooding  the  quarry  came  from  the  canal.  The  defendant  contended  that 
there  existed  some  twenty  feet  below  the  bottom  of  the  canal  a  seam 
between  tlie  layers  of  stone,  which  led  from  the  abandoned  quarry,  and 
which  ])Iaintiff  unsealed  while  quarrying,  causing  the  water  to  come  into 
his   quarry   from   the  abandoned  quarry.     Tliere  were   findings  that   the 
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ro<!k  in  claimant's  quarry  **  lies  in  horizontal  beds  which  slope  or  dip 
to  the  southwest/'  and  that  there  was  an  underground  passage  or 
passages  between  the  abandoned  quarry  and  claimant's  quarry.  The 
abandoned  quarry  was  kept  filled  with  water  from  the  canal>  with  water 
from  drains,  by  water  pumped  into  it  from  another  quarry,  and  by 
surface  water. 

J{eld,  that  an  instruction  "  that  the  water  that  was  in  claimant's  quarry 
during  the  period  covered  by  the  claims  in  suit  was  23/24  thereof  cau:il 
water  and  Ciune  from  the  Barge  Canal,"  was  too  liberal  a  charge  for  canal 
water  which  went  into  the  abandoned  quarry  and  thence  into  claimant'fi 
quarry. 

Appeal  by  the  defendant,  The  State  of  'New  York,  from  an 
order  and  determination  of  the  Court  of  Claims  in  favor  of  the 
claimant,  entered  in  the  oflSce  of  the  clerk  of  said  court  on  the 
14th  day  of  March,  1918,  awarding  to  the  claimant  $14,465.33. 

Morton  E.  Lewis,  Attorney-Greneral  (Alexander  Otis,  Deputy 
Attorney-General,  of  counsel),  for  the  appellant. 

Ramsdale  &  Church  (Sanford  T.  Church,  of  counsel),  for  the 
respondent. 

Lyon,  J. —  This  is  an  appeal  from  a  judgment  of  the  Court 
of  Claims  for  damages  sustained  by  claimant  between  May  1, 
1915,  and  Xovember  1,  1916,  by  reason  of  the  flooding  of  quarry 
lands  located  near  the  hamlet  of  Hulberton,  Orleans  county, 
N.  Y.,  through  the  negligr-nce  of  the  State  in  the  construction 
and  maintenance  of  the  Barr^e  canal. 

It  appears  that  in  the  work  of  excavating  for  the  canal  it 
was  necessary  for  the  State  to  blast  out  an  additional  depth  of 
the  former  canal.  This  it  did  by  drilling  holes  thi^e  feet  in  depth 
and  inserting  sticks  containing  60  per  cent  of  dynamite  by  which 
the  explosion  removed  sandstone  to  the  depth  of  approximately 
two  feet  and  nine  inches.  This  blasting  was  done  during  the 
winter  of  1012-1913  and  1913-1914.  The  effect  of  the  blast- 
ing as  stated  by  the  son  of  the  plaintiff  did  not  extend  beyond 
one  foot  beyond  the  depth  of  the  hole.  The  location  of  plaintiff's 
quari7'  is  twenty-three  feet  below  the  bottom  of  the  canal,  and 
thirty  feet  below  the  surface  of  the  ground.     Prior  to  1913  the 
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quarry  was  kept  dry  by  a  steam  pump  working  one  hour  each  day. 
In  1913  the  plaintiff  was  obliged  to  work  the  pump  night  and 
day  to  keep  the  quarry  diy.  In  191-i  and  1915  the  plaintiff 
used  two  pumps.  In  the  fall  of  1915  he  was  deeper  than  he  had 
ever  quarried  before,  and  when  about  three  feet  above  the  bottom 
of  the  quarry  and  twenty  feet  below  the  canal  prism  he  struck 
a  sheet  of  water  from  one-half  of  an  inch  to  four  inches  deep  and 
from  fifty  to  sixty  feet  long.  He  tried  to  calk  the  stream  but 
could  not  do  it,  and  about  [November  fifteenth  the  water  came  in 
so  fast  it  drowned  the  quarrv-  out. 

The  plaintiff's  quarry  was  close  to  the  north  side  of  the  canal, 
and  an  abandoned  quarry  tresspassed  somewhat  upon  the  canal 
lands,  and  wns  close  to  the  bouth  side  of  the  canal.  The  plain- 
tiff's theory  is  that  this  blasting  in  the  canal  bed  opened  some  of 
the  vertical  seams  of  the  sandstone,  and  that  the  water  which 
came  into  plaintiff's  quarry  came  from  the  canal.  This  seems 
strange  in  view  of  the  fact  that  the  blast  being  effective  only  one 
foot  below  the  hole  in  the  sandstone  should  have  affected  the  seam 
between  the  layers  of  stone  to  a  dei)th  of  over  twenty  feet.  The 
theory  of  the  defendant  is  that  there  exists  some  twenty  feet  or 
more  below  the  bottom  of  the  canal,  between  the  layers  of  sand- 
stone,  a  seam  which  leads  from  the  abandoned  quarrj'  underneath 
the  canal  to  the  plaintiff's  quarry,  and  which  the  plaintiff  un- 
sealed in  his  quarrjang,  and  that  the  water  came  into  his  quarry 
from  the  abandoned  quarry-  on  the  south  side  of  the  canal. 

In  fact  the  court  finds:  "  12.  That  the  rock  in  the  claimant's 
quarrj^  lies  in  horizontal  beds  which  slope  or  dip  to  the  south- 
west ;  "  and  the  existence  of  this  seam  is  found  in  the  defendant's 
requests  to  find.  ^^  24.  That  there  is  an  underground  passage  or 
passages  between  the  abandoned  quarry  at  the  south  end  of 
culvert  70  and  the  claimant's  quarry  which  carries  water."  This 
abandoned  quarrv'  is  kept  filled  with  water  from  the  canal;  with 
water  from  drains  which  run  both  east  and  west ;  by  water  pumped 
into  it  from  the  Vincent  quarry  justito  the  east,  which  is  a]K)ut 
thirty  feet  deep ;  and  bv  surface  watet  which  of  itself  i^  sufficient 
to  fill  the  quariy.  It  was  the  intention  that  the  water  from  these 
drains  should  pass  through  culvert  70  and  underneath  the  canal 
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and  empty  into  a  stream  which  flows  in  a  general  northerly  direc- 
tion and  empties  into  Lake  Ontario. 

We  think  the  court  was  entirely  unwarranted  in  charging  the 
State  in  his  18th  fi.nding  of  fact  as  follows:  "Eighteenth.  That 
the  water  that  was  in  the  claimant's  quarry  during  the  period 
covered  by  the  claims  in  suit  was  23/24  thereof  canal  water  and 
came  from  the  Barge  Canal  operated  by  the  State  of  Xew  York." 
We  think  this  is  far  too  liberal  a  charge  for  water  from  the  Barge 
canal  which  went  into  the  abandoned  quarry  and  thence  into 
plaintiff's  quarry  during  the  period  of  the  claims  in  suit.  There 
are  other  items  of  a  lesser  amount  which  are  not  supported  by 
the  proofs,  but  in  the  new  trial  which  must  be  had  these  may  be 
corrected. 

A  new  trial  must  be  granted,  with  costs  to  the  defendant  to 
abide  the  event. 

AH  concurred. 

Judgment  reversed,  on  law  and  facts,  and  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  The  court  dis- 
approves of  the  eighteenth  finding  of  fact. 


Ray  Burmastkr,   Appellant,   v.   The   State   of   T^ew   York, 

Respondent  * 

(Third  Department,  January  8,  1919) 

Highways  —  waters  and  watercourses  —  raising  of  highway  by  State  result- 
ing in  damage  to  adjoining  land  from  floods  —  liability  for  damages. 

The  State,  by  raising  a  highway  several  feet  by  means  of  concrete 
work,  designed  to  furnish  protection  to  a  State  bridge,  pursuant  to 
chapter  512  of  the  Laws  of  1911,  without  interference  with  the  stream 
itself,  is  not  thereby  rendered  liable  to  the  owner  of  land  between  the 
highway  and  the  stream  who  claims  that  at  flood  periods  the  stream 
overflows  its  banks,  passes  over  his  premises  and  is  prevented  from 
leaving  the  same  by  flowing  over  the  highway  as  formerly. 

•Reported  in  186  App.  Div.  131. 
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The  change  of  tlie  grade  of  a  street  or  highway  or  of  a  railroad  does 
not  give  rise  to  an  action  for  damages,  unless  the  Legislature  has  pro- 
vided therefor. 

ArpKAL  by  the  claiimuit,  Ray  BurmaBter,  from  a  judgment 
and  order  of  the  Court  of  Claims,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  4th  day  of  April,  1918,  dismit^sing 
the  claim  herein. 

Williams,  Minard  &  Howell  (Hubert  C.  Minard  of  counsel), 
for  the  appellant. 

MertoH  E.  Lewis,  Attorney-General  (Alexandcsr  Otis,  Deputy 
Attorney-General,  of  counsel),  for  the  respondent. 

Woodward^  J. —  The  claimant  is  the  owner  of  a  parcel  of  land 
in  the  village  of  Irving,  consisting  of  about  five  acres.  This 
plot  is  located  between  the  highway  involved  in  this  litigation 
and  the  Cattaraugus  creek.  The  Legislature  in  1911  enacted 
chapter  512  of  the  laws  of  that  year,  entitled  "  An  act  to  provide 
for  raising  and  improving  the  highway  leading  from  the  Cattarau- 
gus Indian  r(*sorvation  to  the  village  of  Irving,  and  making  an 
appropriation  therefor."  This  act  provided  $10,000  **  for  raising 
and  improving  the  highway  leading  from  the  Cattaraugus  Indian 
reservation  to  the  village  of  Irving,  for  securing  the  right  of  way 
and  constructing  a  dike  along  such  highway  northerly  from  the 
State  bridge  sufficient  to  protect  the  same  against  floods,  and  for 
completing  the  work  in  resj)oct  to  such  highway  heretofore  begun 
and  left  unfinished  by  the  State."  It  must  be  apparent  that  the 
pui7x>Be  of  the  provision  for  sf*curing  the  right  of  way  was  to 
purchase  such  lands  as  might  be  necessaiy  in  building  a  dyke 
which  should  protect  the  State  bridge  against  floods,  and  the  work 
to  be  done  was  to  be  bv  the  State  Commission  of  Ilicihwavs,  in 
connection  with  the  unfinished  highway  at  the  point  in  question. 

The  State  Commission  of  Highways,  acting  under  the  provi- 
sions of  the  statute,  in  1912  raised  the  highway  several  feet  by 
means  of  concrete  work  designed  to  furnish  protection  to  the 
State  bridge,  and  the  claimant  asks  the  State  to  pay  him  dam- 
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ages  because  it  is  alleged  that  during  1913  at  flood  periods  the 
Cattaraugus  creek  oveiilows  it«  banks,  passes  over  the  claimant's 
premises,  and  is  prevented  from  leaving  the  same  by  flowing  over 
the  highway  as  formerly,  but  is  forced  back  in  such  a  manner 
as  to  inundate  his  premises  and  cause  great  damage  by  reason 
of  the  rapid  flow  in  another  direction  after  a  sufficient  depth  is 
reached.  There  seems  to  be  no  doubt  that  the  claimant's  premises 
are  injured  by  these  floods,  hut  we  are  unable  to  discover  any  rule 
of  law  which  will  enable  him  to  impose  the  burden  of  compensa^ 
tion  upon  the  State,  in  the  absence  of  a  statute  providing  such 
relief.  Obviously  if  the  State  had  not  changed  the  grade  of  the 
liighway  —  and  this  is  all  that  lias  been  done  —  and  the  owner  of 
the  premises  opposite  the  claimant  had,  for  his  own  purposes, 
erected  a  similar  embankment,  no  damages  could  be  asserted 
against  the  neighbor.  (Lynch  v.  Mayor,  76  N.  Y.  60,  63  ;  Scifert 
V.  City  of  Brooklyn,  101  id.  136,  142 ;  Howard  v.  City  of  Buflfalo, 
211  id.  241,  261.)  Of  course,  if  there  had  been  an  interference 
with  the  course  of  the  stream,  without  legislative  authority,  there 
would  have  been  a  trespass,  but  there  was  no  interference  with 
the  stream  itself;  there  was  merely  a  raising  of  the  highway  in 
front  of  the  claimant's  premises,  while  the  stream  was  separated 
from  the  highway  the  depth  of  the  claimant's  premises,  and  there 
can  bo  no  doubt  that  the  State  was  not  bound  to  afford  a  runwav 
for  the  waters  of  Cattarau^is  creek  across  its  surfac^j  for  the 
benefit  of  the  claimant's  land.  Tn  the  lording  case  of  Bollinger  v. 
K  Y.  C.  Railroad  (23  N.  Y.  42,  47)  the  railroad  companv  had 
constnictod  its  tracks  across  West  Canada  crook.  Tlie  plaintiff 
claimed  that  the  construction  of  the  defendant's  railroad  had 
obstructed  the  creek  and  caused  a  flood  upon  his  land.  It  was 
held  that  the  defendant  could  be  charged  only  with  negligence  in 
its  construction.  Denio,  J.,  there  said:  "  If  one  chooses  of  his  own 
authority  to  interfere  with  a  wa+er-conrse,  <wen  upon  his  own 
land,  he,  as  a  goneraJ  rule,  does  it  at  hi«  peril,  as  respects  other 
riparian  owners  above  or  below.  Birt  the  rule  is  different  where 
one  acts  under  the  authoritv  of  law.  There  he  has  the  sanction 
of  the  State  for  what  he  does,  and,  unleps  he  eommits  a  fault 
in  the  manner  of  doing  it,  he  is  completely  justified."     (Prime 
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V.  City  of  Yonkers,  192  X.  Y.  105,  111.)  Here  there  has  been 
no  interferenco  with  the  watercourse;  the  watercourse  could 
not  be  presumed  to  be  across  and  over  the  surface  of  a  State 
highway,  even  though  at  times  it  did  reach  this  point.  The 
highway  was  raised  to  a  point  where  the  waters  could  not  come 
upon  it  from  the  claimant's  premises,  and  the  authorities  are 
uniform  that  the  change  of  a  grade  of  a  street  or  highway,  or  of 
a  railroad,  does  not  give  rise  to  an  action  for  damages,  unless  the 
L^islature  has  provided  for  such  damages.  (Matter  of  Grade 
Crossing  Comrs.  of  Buffalo,  209  N.  Y.  139 ;  Seifert  v.  City  of 
Brooklyn,  101  id.  136,  142;  Sadlier  v.  City  of  Xew  York,  185  id. 
408,  417,  418;  Howard  v.  City  of  Buffalo,  211  id.  241,  257; 
Brooks  v.  State  of  New  York,  13  State  Uept.  Kep.  38,  40,  and 
authorities  there  cited.) 

This  is  not  a  case  of  collecting  surface  waters  and  precipitating 
them  upon  a  neighbor;  it  is  merely  the  exercise  of  a  right  of  the 
State  to  so  construct  its  highways  that  they  will  not  be  destroyed 
by  waters  flowing  upon  them  from  the  premises  of  the  claimant; 
and  we  think  the  Court  of  Claims  was  bound,  under  the  law,  to 
decline  to  make  an  award  in  this  case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


Glenn    Koss,    Appellant,    v.    The    State    of    New    York, 

Respondent  * 

(Third  Department,  January  8,  1919) 

State  —  negligence  —  injury  arising  from  automobile  race  at  State  fair  — 
statutory  notice  of  claim  prerequisite  to  jurisdiction  of  Court  of  Claims  — 
constitutional  law  —  limitation  of  action  against  State. 

Where  a  person  injured  by  a  racing  automobile  at  a  State  fair  held 
in  1911,  for  which  injury  the  Stat«  is  concededly  liable,  failed  to  file  a 
notice  of  intention  to  sue  or  a  claim  against  the  State  within  the  times 


*  Reported  in  186  App.  Div.  156.     The  opinion  of  the  Court  of  Claims  by 
Paris,  J.,  is  reported  herein  at  page  59. 
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required  by  the  statute  then  in  force,  and,  after  the  enactment  of  chapter 
657  of  the  Laws  of  1915,  which  gave  jurisdiction  to  the  Court  of  Claims 
over  actions  arising  out  of  the  accident  aforesaid,  "  notwithstanding 
the  lapse  of  time,"  he  again  failed  to  file  his  claim  under  the  provisions 
of  the  latter  act,  he  is  not  entitled  to  recover,  for  the  court  has  no  juris- 
diction. This  because  said  act  of  1915  required  claims  thereunder  to  be 
filed  within  one  year  from  its  passage,  and  also  because  said  statute 
provides  that  no  award  shall  be  made  unless  sustained  by  evidence  which 
would  create  a  liability  against  an  individual  or  corporation,  for  a  claim 
against  an  individual  for  such  negligence  would  have  been  barred  by  the 
expiration  of  three  years. 

Min'Odver,  although  the  Legislature  might  authorize  the  Court  of 
Claims  to  hear  said  claim,  it  could  not  authorize  the  payment  of  the 
claim,  for  section  6  of  article  7  of  the  State  Constitution  provides  that 
neither  the  Legislature,  Canal  Board  nor  any  person  or  persons  acting  in 
behalf  of  the  State  shall  audit,  allow  or  pay  any  claim  which  as  between 
citizens  of  tlie  State  would  be  baiTcd  by  lapse  of  time. 

The  State  in  granting  a  privilege  may  impose  any  condition  which  to 
the  legislature  seems  proper,  and  the  person  accepting  such  privilege  is 
estopped  to  question  the  constitutionality  of  the  enactment.  Conditions 
so  imposed  become  jurisdictional  facts  and  determine  the  status  and 
rights  of  the  litigant.  Jurisdiction  is  not  presumed,  but  the  facts  con- 
ferring it  must  affirmatively  appear. 

Appeal  by  the  claimant,  Glenn  Eos:^,  from  a  judgment  and 
docision  of  the  Court  of  Claims,  entered  in  the  office  of  the  clerk 
of  said  court  on  the  1st  day  of  April,  1918,  dismissing  the  claim 
herein. 

Lewis  Howlett  (James  J.  Barrett  and  George  B.  Becker,  of 
counsel),  for  the  appellant. 

Merton  E.  Lewis,  Attorney-General  (xilexander  Otis,  Deputy 
Attorney-General,  of  counsel),  for  the  respondent. 

WooDWAKD,  J. —  There  is  no  dispute  about  the  facts  in  this 
case.  The  claimant,  Glenn  Ross,  attended  the  Xew  York  State 
Fair  at  Syracuse  on  the  16th  day  of  September,  1911,  and  was 
seriously  injured  by  a  racing  automobile  which  got  beyond  the 
control  of  its  operator.  Several  other  persons  were  killed  or 
injured  at  the  same  time,  and  the  State  has  audited  and  paid 
large  claims  on  account  of  the  accident.     It  was  stipulated  upon 
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the  trial  that'  the  facts  were  esseutially  the  jsaiuc  as  in  Aniold  v. 
State  of  ^^ew  York  (103  App.  Div.  253),  and  if  there  were 
power  and  jurisdiction  in  the  court  in  the  present  cai>e  it  is  not 
contended  that  there  is  not  a  foundation  for  the  damages  claimed. 
This  cause  of  action  acciiucd  on  the  lUth  day  of  JSeptember, 
1911.  At  that  time  section  264  of  the  Code  of  Civil  Proceaure 
provided  that  the  Court  of  Claims  **  has  jurisdiction  to  hear  and 
determine  a  private  claim  against  the  JState  *  *  *  which 
shall  have  accnied  within  two  yeai^  before  the  filing  *  of  such 
claim  and  the  State  hereby  consents,  in  ail  such  claims,  to  have  its 
liabilitv  detennined.  *  ^  *  iso  claim  other  than  for  the 
appropriation  of  land  shall  be  maintained  against  the  State  unless 
the  claimimt  shall  within  six  months  after  such  claim  shall  have 
accnied,  file  in  the  office  of  the  clerk  of  the  Court  of  Claims  and 
with  the  Attomev-General  a  written  notice  of  intention  to  file  a 
claim  against  the  State,  stating  the  time  when,  and  the  place 
where  such  claim  arose  and  in  detail  the  nature  of  the  siune,  which 
notice  shall  be  signed  and  verified  by  the  claimant,''  etc.*  Xo 
notice  of  intention  to  tile  this  claim  was  made  within  the  six 
months  after  the  accniiug  of  the  claim,  though  it  appeal's  that  an 
attempted  notice  was  filed  on  the  18th  day  of  March,  11)12,  two 
days  after  the  expiration  of  the  six  months.  No  claim  was  filed 
within  the  two  years  subsequent  to  the  accruing  of  the  claim, 
and  no  attempt  was  made  to  file  such  claim  until  the  7th  day  of 
December,  1914.  With  the  close  of  the  year  1914  the  claimant 
had  performed  within  the  time  provichd  by  law  none  of  the 
conditions  prescribed  by  the  statute  as  a  condition  prtxicdent  to 
his  right  to  litigate  his  claim,  which  is  for  a  personal  injury 
growing  out  of  the  conc<^dod  negligence  of  tlie  State.  This 
cause  of  action  would,  as  against  an  individual  or  private  cor- 
poration, have  been  barred  by  the  Statute  of  Limitations  on  the 
lYth  dny  of  Septeml)er  in  the  year  1914,  and  during  all  of 
that  time  the  State  had  provided  a  tribunal  which,  upon  comply- 
ing with  the  conditions,  w^ould  have  had  jurisdiction  to  award 
such  daman:es  as  the  claimant  mav  have  sufTered. 


•  See  Laws  of  190S,  chap.  519.     Since  anid.  by  Laws  of  1912,  chap.  545; 
Laws  of  1915,  chap.  1,  and  Laws  of  1917,  chap.  669. —  [Rep. 


Opinions  of  the  Appellate  Division  253 

Opinion  by  Woodward,  J. 

it  has  been  held  by  authorities  eouti'oliing  here  that  the  State, 
in  granting  a  privilege,  may  impose  any  conditions  which  to 
the  Legislature  aeoin  pioper,  and  that  the  pei^son  or  corporation 
accepting  such  privilege  is  cstoppid  to  question  the  constitution- 
ality of  the  enactment,  (i^eople  ex  rel.  Lsisiher  v.  City  of  !Ne\v 
York,  134:  App.  Div.  75,  70,  and  authorities  there  cited;  People 
ex  rel.  liurhans  v.  City  of  :N.  Y.,  108  :N.  Y.  430,  -146,  and 
authority  there  cited,  and  at  page  44b;  Gates  v.  JState,  128  id. 
221,  228;  Buckles  v.  State  ol  isew  Yoik,  221  id.  418,  424.) 
It  has  likewise  been  held  that  the  conditions  so  imposed  become 
jurisdictional  facts  and  determine  the  status  and  right  of  the 
litigant  (Gates  v.  State,  supra;  Buckles  v.  State  of  Kew  York, 
supra),  iuid  jurisdiction  in  such  cases  being  limited  and  special 
no  presumption  will  be  entei-tained  in  support  of  it ;  but  the  fact 
conferring  it  muj^t  affirmatively  and  conclusively  appear.  (Gates 
V.  State,  128  X.  Y.  221,  228;  Warren  v.  Union  Bank  of  Roch- 
ester, 157  id.  259,  276;  Comesky  v.  Village  of  Suffern,  170  id. 
393,  398;  Galpin  v.  Page,  18  Wall.  350.) 

It  is  certain  then  that  up  to  the  time  of  the  enactment  of 
chapter  657  of  the  Laws  of  1915  the  claimant  herein  had  not 
taken  any  action  to  bring  his  claim  before  the  tribunal  which 
had  been  provided  for  that  purpose;  no  action  which  he  had 
taken  up  to  that  time  had  been  in  compliance  with  the  provisions 
of  law,  and  could  not,  therefore,  be  of  any  avail.  Chapter  657 
of  the  Laws  of  1915  undertook  to  confer  jurisdiction  upon  the 
Court  of  Claims  to  hear,  audit  and  determine  claims  for  damages 
growing  out  of  the  accident  here  under  consideration.  Section  2 
of  this  act  provided  that  "  Nothing  in  this  act  shall  be  construed 
as  passing  upon  the  merits  of  any  such  claim  or  as.uming  liability 
on  the  part  of  the  State,  nor  as  debarring  the  State  from  inter- 
posing any  legal  or  equitable  defense  to  any  such  alleged  claim 
or  any  part  thereof;  and  no  award  shall  be  made  or  judgment 
rendered  hereunder  against  the  State,  unless  sustained  by  such 
l(^al  evidence  as  would  create  a  liability  in  a  court  of  law  or 
equity  again.-t  an  individual  or  cor])oration,  nor  unless  such  a 
claim  sliall  be  filed  with  the  Court  of  Claims  within  one  vear 
from  the  passage  of  this  act." 
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This  act  took  effect  on  the  19th  day  of  ^May,  1915,  and  pur- 
ported to  give  jurisdiction  of  causes  of  action  growing  out  of 
the  accident  in  question,  '^  notwithstanding  the  lapse  of  time  since 
any  such  chiini  accrued."  !Xo  claim  was  filed  with  the  Court  of 
Claims  under  the  provisions  of  this  act,  and  the  court  dismissed 
the  claim  upon  this  ground,  while  insisting  that  the  act,  in  extend- 
ing the  time  for  filing  claims,  was  within  the  constitutional 
powers  of  the  Legislature.  (103  Misc.  Kep.  19G.)  The  claimant 
appeals  from  the  judgment,  and  the  resi)ondent  asks  this  court 
to  pass  upon  the  constitutionaliiy  of  the  act,  as  other  claims  are 
now  pending.  The  act  giving  the  right  provides,  as  wo  have 
seen,  that  no  judgment  shall  be  "  rendered  hereunder  against  the 
State  *  *  *  unless  such  a  claim  shall  be  filed  with  the 
Court  of  Claims  w^ithin  one  year  from  the  passage  of  this  act." 
"  ^  The  Legislature  has  said  that  the  thing  shall  not  be  done,  and 
that  is  enough.'  "  (Wood  &  Selick  v.  Ball,  190  X.  Y.  217,  224, 
and  authorities  there  cited.)  The  sugg(*stion  of  the  claimant's 
counsel  that  the  claim  filed  with  the  Board  of  Claims  in  1914^ 
after  the  two  years'  limit  had  been  pas^?ed,  may  be  accepted  by 
the  Court  of  Claims  under  this  special  statute  need  not  be  con- 
sidered because  this  claim  w^as  one  which  as  between  individuals 
w^ould  have  constituted  a  cause  of  action  "  to  recover  damages 
for  a  personal  injurs-,  resulting  from  negligence"  (Code  Civ. 
Pro.  §  3S:i,  Mil)(l.  5),  and  no  right  would  have  survived  the  three 
years  next  succeeding  the  accident  on  the  16th  of  September,  1911, 
if  the  State  had  been  an  individual  or  corporation.  (Code  Civ. 
Pro.  §  383.) 

Section  (>  of  article  T  of  the  State  Constitution  provides: 
^'  Xeither  the  Leg'slature,  Canal  Board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  w^hich,  as  between  citizens  of  the  State,  would  be  barred  by 
lapse  of  time."  The  claimant's  cause  of  action,  as  against  an 
individual,  was  clearly  barred.  It  thus  comes  squarely  within 
the  inhibition  of  the  constitutional  provision  cited,  and  w^hile  the 
Le^gislature  might  authorize  the  (^ourt  of  Claims  to  hear  the  claim 
it  could  not  authorize  or  provide  for  the  payment  of  such  a  claim. 
This  was  the  exact  question  presented  in  Gates  v.  State  (128  N.  Y. 
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1^21),  and  this  was  the  holding  of  the  court.  A  like  holding 
api>ears,  upon  the  authority  of  this  case,  in  Matter  of  Hoople 
(179  N.  Y.  308,  314),  and  the  case  was  relied  upon  generally 
so  late  as  Buckles  v.  State  of  JSTew  York  (221  X.  Y.  418).* 

The  court  below  was,  therefore,  technically  right  in  holding 
that  the  Legislature  had  not  exceeded  its  constitutional  rights  in 
giving  that  court  jurisdiction  to  hear  the  plaintiff's  claim,  and, 
as  it  has  denied  the  relief  upon  the  ground  that  the  claimant  has 
failed  to  establish  the  necessary  jurisdictional  facts,  the  judg- 
ment dismissing  the  complaint  is  obviously  right,  and  should  be 
affirmed,  with  costs.  The  caje  of  Buckles  v.  State  of  New  York 
(supra)  appealed  strongly  to  the  court's  sense  of  justice,  but  it 
held  that  notice  of  an  intention  to  file  a  claim  was  jurisdictional 
in  its  character,  and  that  the  court  could  not  waive  the  require- 
ment. ' 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs,  John  M.  Kellogg, 
P.  J.,  concurring  in  result. 


W.  B.   Armstrong  Company,   licspondent,   r.   The   State  of 

Xew  York,  Appellant  t 

(Third  Department,  January  15,   1919) 

Contract  —  agreement  to  install  plumbing  in  State  institution  construed  — 
when  contractor  not  entitled  to  recover  for  extra  material 

Where  a  contract  for  the  installation  of  plumbing  in  a  State  reforma- 
tory required  the  contractor  to  install  "  extra  heavy  pipe,"  said  pipe  to 
be  of  fuU  weight  and  thickness  suitable  for  a  working  pressure  of  250 
pounds  per  square  inch,  the  contractor  having  been  compelled  by  the 
State  authorities  to  install  what  is  known  in  the  trade  as  extra  heavy 
pipe,  cannot  recover  as  for  extra  materials  furnished,  upon  the  theory 
that  the  pipe  he  began  to  install,  which  had  half  the  thickness  of  heavy 
pipe,  would  actually  withstand  the  pressure  named.  The  thickness  of 
the  pipe  required  by  the  contract  related  not  only  to  its  pressure  resist- 
ance, but  to  its  durability. 


*  Subsequently,  the  Court  of  Appeals  held  to  the  contrary  in  Oswego  and 
Syracuse  R.  R.  v.  State,  226  K.  Y.  351,  reported  herein  at  page  221. 
t  Reported  in  186  App.  Div.  197. 
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Appeal  by  tho  defendant,  The  State  of  Xew  York,  from  a 
judgment  of  the  Court  of  Claims,  entered  in  the  ofSce  of  the  clerk 
of  said  court  on  the  12th  day  of  August,  1918. 

Meii:on  E.  Lewis,  Attorney-General  (Alexander  Otis,  Deputy 
Attoniey-General,  of  counsel),  for  the  appellant. 

George  Lawyer,  for  the  respondent. 

H.  T.  KivLLOGG,  J. —  The  claimant  entered  into  a  written  con- 
tract with  the  State  of  New  York  for  the  installation  of  heating 
and  domestic  water  supply  mains  in  a  State  reformatoiy.  It  had 
begun  the  installation  when  the  State  Architect  interfered  and 
compelled  the  use  of  piping  of  greater  thickness  than  that  being 
installed.  It  was  conceded  that  the  contract  called  for  extra 
hea^w  pipe  throughout;  that  extra  heavy  pipe  is  known  in  the 
trade  as  possessing  a  thickness  of  four  hundred  and  thirty-two 
one-thousandths  of  an  inch;  that  standard  pipe  has  a  thickness 
of  two  hundred  and  eighty  om^-thousandths  of  an  inch ;  that 
claimant  was  installing  pipe  of  the  thickness  of  standard  pipe; 
that  it  was  then  directed  to  install  and  did  install  pipe  of  the 
thickness  of  extra  heavy  pipe.  Claimant  contends  that  the  con- 
tract provided  a  definition  of  extra  hea^y  pipe  with  which  the 
pipe  originally  installed  complied.  The  definition  rends:  "  Extra 
Heavy  Pipe.  All  extra  hea\y  pipe  shall  be  of  full  weight  and 
thickness  suited  for  working  pressure  of  250  pounds  per  square 
inch."  The  argument  of  claimant  that  it  satisfied  this  s])eciti.- 
cation  when  it  installed  pipe  having  the  pressure  resistance  therein 
given,  ignores  the  fact  that  extra  hea\y  pipe  "  of  full  weight  and 
•  thickness  ''  is  called  for.  Thickness  of  piping  insures  durability 
as  well  as  pressure  resistance,  but  resistance  capacity  does  not 
assist  durability.  This  pipe  was  not  of  ^'  full  weight  and  thick- 
ne.«^s,"  for  its  thickness  was  hardlv  more  than  one-half  the  thick- 
ness  of  standard  "  extra  heaw."  The  attitude  of  the  claimant 
is  well  shown  by  the  following  testimony  of  its  president:  "  Q. 

Then  the  substance  of  vour  statement  is  this:    That  the  extra 

I' 

heavy    in    this    contract    meant    nothing —    A.     (Interrupting) 
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Exactly/'  The  contract  clearly  called  for  the  piping  which  the 
State  Architect  required  claimant  to  install.  The  claim  for  extra 
work  and  labor  was  not  made  out. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

All  concurred. 

Judgment  reversed  on  the  law  and  facts,  and  new  trial  granted, 
with  costa  to  the  appellant  to  abide  the  event.  The  court  dis- 
approves of  the  finding  that  the  pipe  originally  installed  by 
claimant  conformed  to  the  specifications. 


The  Oswego  and  Sybaousb  Raileoad  Company  and  The  Dela- 
ware,   Laoka-wanna    Aia>    Western    Baileoad    Company, 

Appellants,  v.  State  of  A"ew  York,  Respondent* 

(Third  Depaxtment,  January  8,  1919) 

State  —  construction  of  barge  canal — claim  for  expense  of  rebuilding  bridge 
over  barge  canal  —  jurisdiction  of  Court  of  Claims  —  Laws  of  1915,  chap- 
ter 640,  construed  —  when  notice  of  intention  to  file  claim  need  not  be 
filed  —  constitutional  law  —  limitation  of  action  on  claim. 

Where  a  railroad,  with  the  permission  of  the  State,  built  a  bridge  over 
a  river  the  title  to  the  bed  of  which  was  in  the  State,  which  reserved 
the  right  to  revoke  the  permit  and  cause  the  removal  of  the  bridge  at  the 
expense  of  the  railroad  beyond  the  limitations  of  the  State  canal,  and 
where  upon  the  construction  of  the  barge  canal  it  became  necessary  to 
remove  and  rebuild  said  bridge,  which  the  railroad  company  did  at  its 
own  expense,  it  is  entitled  to  recover  against  the  State  in  the  Court  of 
Claims.  As  the  Barge  Canal  Act  provided  that  new  bridges  shall  be 
built  over  the  canals  to  take  the  place  of  existing  bridges  wherever  ren- 
dered necessary  by  the  new  location  of  the  canals,  it  became  the  duty  of 
the  State  to  construct  the  new  bridge,  or  to  pay  the  claimant  therefor. 

Under  chapter  640  of  the  Laws  of  1915,  extending  the  time  for  filing 
existing  claims  against  the  State  for  dsimages  for  the  appropriation  of 
property  in  connection  with  the  improved  canals  and  giving  the  Court 
of  Claims  jurisdiction,  the  claimant  is  not  required  to  file  a  notice  of 


♦  Reported  in  186  App.  Div.  384.    Affirmed  in  226  N.  Y.  351.    The  opinion 
of  the  Court  of  Appeals  by  Cardozo,  J.,  is  reported  herein  at  page  221. 
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intention  to  file  a  claim.    The  statute  merely  requires  the  filing  of  the 
claim  within  one  year  after  the  act  todc  effect. 

Where  the  State  appropriated  the  property  of  the  claimant  for  the 
improvement  of  the  barge  canal  within  six  years  after  the  claimant 
completed  the  new  bridge,  there  was  an  acceptance  by  the  State  amount- 
ing to  an  appropriation  thereof,  and  the  claim  is  not  barred  by  section  6 
of  article  7  of  the  State  Constitution  relating  to  the  payment  of  claims 
barred  by  lapse  of  time. 

Appeal  by  the  claimants,  The  Oswego  and  Syracuse  Railroad 
Company  and  another,  from  a  judgment,  decree  and  detennina- 
tion  of  the  Court  of  Claims  in  their  favor,  entered  in  the  office 
of  the  clerk  of  said  court  on  the  1st  day  of  March,  1918. 

W.  S.  Jeimey  and  Douglas  Swift  (Douglas  Swift,  of  counsel), 
for  the  appellants. 

Merton  E.  Lewis,  Attorney-General  (George  L.  Meade,  Deputy 
Attorney-General,  of  counsel),  for  the  respondent. 

Lyon,  J. —  In  1901  the  Delaware,  Lackawanna  and  Western 
Railroad  Company,  as  lessee  of  the  Oswego  and  Syracuse  Rail- 
road Company,  constructed  a  bridge  across  the  Seneca  river 
about  one  mile  and  a  half  east  of  Baldwinsville,  N.  Y.  Five  of 
the  piers  of  the  bridge  stood  upon  the  river  bed,  the  title  to  which 
was  in  the  State.  The  bridge  was  built  under  a  permit  contain- 
ing a  reservation  of  the  Superintendent  of  Public  Works  of  the 
right  to  revoke  and  annul  the  permit,  and  cause  the  railroad  com- 
pany to  remove  the  bridge  at  its  own  expense  from  the  limit  of 
ten  rods  of  the  Oswego  canal,  and  upon  the  part  of  the  State  to 
re-enter  and  to  reoccupy  the  lands  covered  by  the  permit  as  the 
free  and  perfect  use  of  said  canal  might  at  a  future  time  require. 
The  btidge  was  so  located  and  of  such  a  character  both  in  respect 
of  width  and  spans  and  clearance  that  the  constiniction  of  the 
Barge  canal  in  and  along  the  channel  of  the  Seneca  river  where 
it  was  crossed  by  said  bridge  necessitated  the  removal  and  tho 
rebuilding  of  said  bridge. 

Accordingly  the  Superintendent  of  Public  Works  after  enter- 
ing into  a  contract  in  September,  1907,  for  the  improvement  of 
this  section  of  the  canal,   served  upon  said  railroad  company 
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March  27,  1908,  a  notice  in  writing  requiring  it  to  make  its 
bridge  conform  to  the  Barge  canal  requirements.  The  State 
made  no  formal  appropriation  of  the  bridge  aside  from  the  service 
of  the  notice  to  reconstruct  it  according  to  the  plans  and  specifi- 
cations to  be  approved  by  the  State,  and  the  service  of  the  clear- 
ance diagram.  On  July  29,  1908,  the  claimant  notified  the  State 
Engineer  that  it  would  comply  with  his  order  under  protest,  sav- 
ing the  contention  that  the  State  should  bear  the  expense,  pre- 
senting its  claim  for  such  expense  incurred  to  the  Board  of  Claims 
or  the  courts,  and  that  the  plans  would  be  presented  to  the  State 
as  requested  for  approval.  The  State  notified  the  claimants  that 
the  new  bridge  should  be  completed  before  Aprii  1,  1909,  and  that 
it  was  not  now  proposed  to  take  possession  of  or  occupy  any  of 
the  lands  of  the  railroad  company  bordering  on  the  Seneca  river 
at  this  point,  but  outside  of  the  present  channel  of  the  river. 

It  was  impracticable  to  meet  such  requirements  by  elevating 
the  existing  bridge  in  consequence  of  the  lack  of  sufficient  lateral 
clearance  between  the  piers,  and  sufficient  vertical  clearance 
between  the  bridge  and  the  river.  Said  railroad  company  was, 
therefore,  obliged  to  build  a  new  bridge  at  an  expense  to  the 
company,  after  deducting  the  salvage  and  depreciation  in  the  old 
bridge,  of  $72,907.40.  The  bridge  was  completed  in  August, 
1910.  This  claim  was  brought  against  the  State  to  recover  such 
cost  of  construction. 

The  Barge  Canal  Act  was  enacted  April  7,  1903.  It  con- 
tained the  following  clause:  '^New  bridges  shall  be  built  over 
the  canals  to  take  the  place  of  existing  bridges  wherever  required, 
or  rendered  necessary  by  the  new  location  of  the  canals."  (Laws 
of  1903,  chap.  147,  §  3.)  Under  said  clause  in  said  act  it  was 
the  duty  of  the  State  to  construct  the  new  bridge  required,  or  to 
pay  the  claimants  therefor.  (Lehigh  Valley  Railroad  Company 
V.  Canal  Board,  146  App.  Div.  151 ;  204  K  Y.  471.)  The  State 
raises  the  defense  that  no  notice  of  intention  to  file  the  claim 
was  ever  filed.  Chapter  640  of  the  Laws  of  1915,  entitled  "An 
act  to  extend  the  time  for  filing  existing  claims  against  the  State 
for  compensation  or  damages  for  or  on  account  of  the  appropria- 
tion of  property  in  connection  with  the  construction  of  improved 
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canals  and  canal  tei'niinaib^  and  giving  ine  Ooiu'i  ui  Uiainis  juriflr 
aiciion/'  unaer  wnicn  tne  ciaimanis'  claim  was  presented^  aues 
nui  rei^uixe  ine  niiiig  ox  a  notice  oi  iniention  to  tile  tne  ciaiin. 
It  simply  required  tne  Hiing  oi  Uie  claim  witiiin  one  year  aiier 
tne  act  took  eltect  llie  act  became  ettective  ilay  1%  ±^15.  xc 
was  amended  May  4,  ^^1^;  ^o  as  to  provide  that  '*  tJie  tilmg  ox 
such  claim  shall  also  be  m  lieu  and  stead  oi:  any  notice  oi  inten* 
tion  to  so  hla''  (Laws  oi*  li^l6^  chap.  420;  Kogers  v.  iState  of 
iNew  York,  lb4  App.  JDiv.  34U.)  The  action  was  commenced  by 
the  hling  oi;  the  claim  May  8,  191U.  The  State  also  raises  the 
defense  that  the  Statute  of  Limitations  is  applicable  and  that 
payment  of  the  claim  would  violate  section  6  of  article  7  of  the 
tState  Constitution,  which  is  as  follows:  ^^!N either  the  Legisla: 
ture,  Canal  Board,  nor  any  person  or  persons  acting  in  behalf  of 
the  IState,  shall  audit,  allow  or  pay  any  claim  which,  as  between 
citizens  of  the  State,  would  be  barred  by  lapse  of  time.  *  *  *." 
The  bridge  was  completed  in  August,  1910.  The  acts  of  the  State 
should  be  considered  the  appropriation  of  the  property  of  the 
claimants,  in  connection  with  the  improvement  of  the  Barge  canaL 
It  was  within  six  years  that  the  claimants  completed  the  bridge 
making  it  conform  to  the  requirements  of  the  Barge  canal.  Its 
acceptance  by  the  State  upon  its  completion  constituted  an 
appropriation. 

The  judgment  of  the  Court  of  Claims  should  be  reversed  and 
judgment  directed  for  the  claimants  for  $72,907.40,  with  interest 
from  August  31,  1910. 

All  concurred. 

Judgment  reversed  on  law  and  facts,  with  costs,  and  judgment 
directed  for  the  claimants  for  $72,907.40,  with  interest  from 
August  31,  1910.  The  court  disapproves  of  the  finding  XVI 
in  so  far  as  it  finds  that  the  State  never  formally  appropriated 
any  part  of  the  clearance  under  the  bridge  and  never  exercised 
any  control  or  dominion  over  the  same;  and  finds  that  the  State 
took  physical  possession  of  and  formally  appropriated  said 
clearance  and  exercised  control  or  dominion  over  the  same  on  or 
about  the  Slst  day  of  August,  1910. 
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Gebtbude  Johnson,  as  Sole  Administratrix,  etc.,  of  Edwakd 
Leon  Johnson,  Deceased,  Respondent,  v.  State  of  New 
York,  Appellant  * 

(Third  Department,  January  8,  191&) 

State  —  negligence  —  State  highways  —  death  of  automobilist  by  reason  of 
failure  to  guard  sharp  curve  in  highway  —  evidence  justifying  recovery. 

Where  an  improved  State  highway,  placed  under  the  patrol  system, 
contained  a  sharp  curve  to  the  left,  while  the  direct  line  of  the  roadway 
leading  to  the  curve  continued  over  a  smooth  level  of  fifty-seven  feet  in 
front  of  a  blacksmith  shop,  at  the  end  of  which  space  was  a  retaining 
wall,  and  an  automobilist  driving  at  night  in  a  dense  fog,  which  obscured 
the  roadway,  continued  on  the  straight  line'  of  the  road  over  the  open 
space,  and  was  killed  when  his  machine  went  over  the  retaining  wall, 
the  Court  of  Claims  was  justified  in  finding  that  the  conditions  were 
unusual  and  tended  to  mislead  persons  traveling  in  that  direction,  and 
that  the  State  was  liable  for  its  negligence  in  leaving  the  open  space 
unguarded. 

The  question  of  the  decedent's  contributory  negligence  was  also  for  the 
court,  and  its  determination  should  be  afiirmed. 

H.  T.  Kellogg,  J.,  dissented. 

Appeal  by  the  defendant,  the  State  of  New  York,  from  an 
order  and  determination  of  the  Court  of  Claims,  entered  in  the 
office  of  the  clerk  of  said  court  on  the  I7th  day  of  September, 
1918. 

Merton  E.  Lewis,  Attorney-General  (Alexander  Otis,  Deputy 
Attorney-General,  of  counsel),  for  the  appellant. 

James  0.  Sebring,  for  the  respondent. 

Lyon,  J. —  The  main  question  involved  upon  this  appeal  is 
whether  the  State  is  liable  for  its  failure  to  maintain  a  barrier 
at  the  place  of  the  accident. 

Edward  L.  Johnson  was  killed  in  an  automobile  accident  just 

*  Reported  in  186  App.  Div.  389.     The  opinion  of  the  Court  of  Claims  is 
reported  herein  at  page  152. 
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off  the  State  highway  leading  from  the  city  of  Elmira  into  the 
State  of  Pennsylvania.  The  highway  was  improved  about  1900, 
and  was  placed  under  the  patrol  system  in  June,  1909.  Johnson 
and  his  companion,  one  Osborne,  left  Mansfield  during  the  late 
afternoon  of  August  3,  1916,  reaching  Elmira  in  the  early  even- 
ing, and  returning  left  Elmira  about  one  o'clock  in  the  morning, 
Johnson  driving  the  car.  It  was  a  very  dark,  foggy  night. 
When  they  reached  Pine  City,  a  hamlet  about  seven  miles  from 
Elmira,  the  fog  had  become  so  heavy  that  with  their  headlights 
burning  they  could  see  about  ten  feet  ahead  of  the  car.  A  short 
distance  from  Pine  City  there  was  a  sharp  curve  in  the  highway 
to  the  left.  A  blacksmith  shop  stood  on  the  right-hand  side  of  the 
highway.  The  space  in  front  of  the  shop  had  been  filled  in  and 
beaten  down  to  approximately  the  level  of  the  highway.  It  was 
in  the  direct  line  of  the  roadway,  and  presented  the  appearance 
in  the  night  time  of  being  the  continuation  of  it.*  At  the  end  of 
the  open  space,  and  fifty-seven  feet  from  the  highway,  was  a 
retaining:  wall  from  four  to  seven  feet  high,  and  beyond  that  a 
field.  The  open  space  was  unscuarded.  although  years  ago  there 
had  been  a  log  across  it.  After  having  cautioned  Johnson  to 
drive  carefully  and  to  look  out  for  the  place  in  the  road  where  the 
man  was  killed,  Osborne  closed  his  eyes  and  went  to  sleep.  The 
car  traveling  at  the  rate  of  probably  ten  or  fifteen  miles  an  hour 
ran  across  this  fifty-seven-foot  apace  and  over  the  wall,-  killing 
Johnson.  There  was  no  eye  witness  of  the  accident.  For  the 
death  of  Johnson  this  action  was  brought,  the  plaintiff  claiming: 
that  the  S+ate  failed  to  maintain  the  road  in  a  reasonably  pafe 
condition  for  public  travel.  A  verdict  for  $8,390  and  interest 
has  been  rendered  asrainst  the  State  bv  th^  Court  of  Claims. 

The  statute  provides  fTTighway  Law,  5  176)*:  "The  State 
shall  not  be  liable  for  damapres  suffered  bv  anv  nerson  from 
defects  in  State  and  county  higrhways,  excent  such  hi<rhwnvs.a8 
are  maintained  bv  the  State  bv  the  patrol  svatem   *   *   *.''     As 


♦  5?oe  CoTisol.  Laws.  rhap.  25  (Laws  of  1009,  chap.  30).  §  176.  as  amd.  "bv 
Laws  of  WW,  chap.  570;  Laws  of  1912.  chap.  83,  and  Laws  of  1916,  chjip. 
578.—  FRep. 
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originally  enacted  the  section  did  not  contain  the  exception,  and 
it  was  held  that  under  it  no  liability  existed  as  against  the  town. 
This  defect  was  supplied  by  chapter  510  of  the  Laws  of  1910, 
which  apparently  imposes  a  liability  on  the  State  as  to  such  high- 
ways. (Ferguson  v.  Town  of  Lewisboro,  213  N.  Y.  141.)  The 
liability  of  the  town  was  the  liability  of  the  superintendent  of 
highways  of  the  town.  In  the  case  at  bar  the  liability  is  that 
of  the  State.  It  is  not  dependent  upon  the  liability  of  the  Com- 
missioner of  Highways,  and  furthermore  there  is  no  proof  in  the 
case  that  the  State  did  not  have  the  necessary  funds  to  erect  a 
barrier. 

Prior  to  the  amendment  of  1910,  in  an  action  against  a  town, 
it  was  held  that  the  question  of  liability  for  not  maintaining  a 
barrier  was  for  the  jury.  (Ivory  v.  Town  of  Deerpark,  116 
N.  Y.  476.)  In  that  case  plaintiff  was  traveling  in  a  wagon  in 
the  night  time  along  a  road  in  the  town  which  for  years  had 
been  used  as  a  public  highway.  At  a  point  where  the  beaten  track 
curved,  the  plaintiff's  horses  instead  of  following  the  curve  con- 
tinued straight  on  and  fell  into  a  cut  made  by  a  railroad  company 
about  eleven  years  before,  and  plaintiff  was  injured.  The  edge 
of  the  cutting  was  about  eleven  feet  from  the  beaten  track.  There 
was  no  ditch  or  barrier  between.  The  surface  was  substantially 
smooth  and  unbroken,  and  had  remained  so  since  the  time  the 
excavation  was  made.  To  the  same  effect  are  Jewhurst  v.  City 
of  Syracuse  (108  N.  Y.  303)  and  Ilayden  v.  Attleborough  (7 
Gray,  338).  It  is  well  settled  that  it  is  the  duty  of  a  municipal 
corporation  to  erect  railings  or  barriers  along  the  highway  at 
places  where  they  are  necessary  to  make  the  highway  safe  and 
convenient  for  travelers  in  the  use  of  ordinary  care,  and  that  it  is 
liable  for  injuries  to  travelers  resulting  from  a  breach  of  its  duty 
in  this  regard.  (13  Ruling  Case  Law,  p.  421,  §  346.)  It  must 
be  deemed  settled  that  as  a  general  rule  the  necessity  for  barriers, 
including  the  question  whether  commissioners  or  superintendents 
were  negligent  in  omitting  to  supply  them  *ind  keep  them  in 
repair,  is  a  question  of  fact  for  a  jury.  (Wood  v.  Town  of  Gil- 
boa,  76  Hun,  175;  affd.,  146  K  Y.  383.)     In  Nicholson  v.  Town 
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of  Stillwater  (208  N.  T.  203)  the  plaintiff's  intestate  was  driving 
an  automobile  after  dark  along  a  much-traveled  highway.  At  a 
point  where  the  accident  occurred  the  road  rapidly  narrowed  and 
the  adjacent  land  from  being  level  with  the  roadway  turned  into 
a  sharp  descending  slope  of  several  feet  from  the  edge  of  the  high- 
way. There  was  no  barrier  or  guard  of  any  kind  to  mark  the 
edge  of  the  highway,  but  instead  thereof  weeds  had  been  allowed 
to  grow  up  which  obscured  and  concealed  such  edge.  The  free 
space  left  for  the  passage  of  an  automobile  and  a  vehicle  was 
very  small.  Intestate  applied  the  brakes  of  his  car  and  clearing 
a  tree  which  stood  close  to  the  roadway  pulled  to  the  side  of  tlie 
road  so  as  to  allow  a  horse  and  wagon  to  pass  him  and  brought 
his  car  to  a  stop.  He  was  so  near  the  edge  of  the  bank  that,  as 
he  stopped,  the  car  slipped  down  and  over  the  bank,  overturning 
and  killing  him.  Plaintiff  gave  evidence  for  the  purpose  of 
showing  that  other  accidents  had  happened  at  this  place.  It  was 
held  that  the  issue  of  defendant's  freedom  from  negligence  should 
be  submitted  to  a  jury. 

But  highway  authorities  are  under  no  duty  to  maintain  guards 
to  prevent  persons  from  straying  on  the  portion  of  the  highway 
not  used  for  travel,  except  as  against  dangers  in  such  close 
proximity  lihereto  as  to  make  traveling  on  it  perilous,  or  where 
there  are  unusual  or  excentional  conditions.  (Flansbur^  v. 
Town  of  Elbridsre,  205  IT.  Y.  423.)  I  think  the  conditions  here 
must  be  held  to  have  been  unusual  and  exceptional.  The  Court  of 
Claims  has  so  found.  They  have  found  that  the  conditions  tended 
to  mislend  and  deceive  persons  traveling  southerly  into  the  mis- 
taken belief  that  instead  of  said  highway  curving  or  bending  at 
a  sharp  angle  to  the  left,  it  continued  directly  ahead  over  the  said 
sqfrnro.  ^t\(\  embankment. 

We  think  the  ouestion  of  contributory  neerlisrence  wns  also  for 
the  indge.  Osborne  testified  that  thev  had  two  or  three  small 
o^lasses  of  bee^  while  at  "Palmira,  but  that  they  were  not  at  all 
mtoxirated.  There  was  also  some  testimonv  as  to  the  emersrencv 
brake  beincr  out  of  order,  a  screw  wa«  loose  and  rattled.  Johnson 
"'^ad  but  fiftv-seven  feet  to  go  before  his  machine  was  over  tbe 
bank.     The  witnesses  agree  that  the  night  was  so  dark  that  a 
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person  coxdd  see  but  a  few  feet  without  a  light  He  may  have 
supposed  he  was  at  some  other  point  in  the  road.  He  could  not 
have  known  that  he  was  at  this  point  of  danger. 

As  to  the  inspection  of  the  place  of  accident  by  the  judge  who 
tried  the  case.  There  was  evidently  one  inspection  and  that  by 
the  consent  of  the  attorneys  who  accompanied  the  judge.  There 
is  no  claim  of  any  misconduct  on  his  part.  By  stipulation  the 
case  was  later  submitted  for  decision  to  two  other  judges  of  the 
Court  of  Claims.  His  opinion,  which  had  not  been  handed  down, 
was  adopted  by  the  court. 

The  determination  should  be  affirmed. 

All  concurred,  except  H.  T.  Kellogg,  J.,  dissenting. 
Judgment  affirmed,  with  costs. 


Isabel  Davies  and  Chakles  Davibs,  Individually  and  as 
Executors,  etc.,  of  Mabian  Davies,  Deceased,  and  William 
Davies^  Appellants,  v.  The  State  of  IN'ew  York, 
Respondent  * 

(Third  Department,  January  8,  1&19) 

State  —  appropriation  of  lands  for  canal  purposes  —  judgment  of  Court  of 
Claims  affirmed  —  court  may  view  premises. 

Appeal  from  a  judgment  of  the  Court  of  Claims  making  an  award  on 
account  of  the  appropriation  of  lands  for  barge  canal  purposes.  The 
sole  issue  is  as  to  the  amount  awarded  by  the  court.  Evidence  examined, 
and  held,  that  the  determination  of  the  court  should  be  affirmed. 

The  judges  of  the  Court  of  Claims  may  view  premises  for  the  purpose 
of  fixing  values. 

Appeal  by  the  claimants,  Isabel  Davies  and  another,  individ- 
ually and  as  executors,  and  another,  from  a  judgment  of  the 
Court  of  Claims,  entered  in  the  office  of  the  clerk  of  said  court 
on  the  6th  day  of  February,  1918,  granting  them  the  sum  of 
$22,4^8.10. 


*  Reported  in  186  App.  Div.  393.     The  opinion  of  the  Court  of  Claims  is 
reported  in  16  Ct.  CI.  Rep.  115. 
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Miller  &  Hubbell  (James  F.  Hubbell,  of  couasel),  for  the 
appellants. 

Merton  E.  Lewis,  Attorney-General  (George  L.  Meade,  Deputy 
Attorney-General,  of  coimsel),  for  the  respondent. 

Lyon,  J. —  This  is  an  appeal  by  the  claimants  from  an  award 
by  the  Court  of  Claims  on  account  of  the  appropriation  of  lands 
for  Barge  canal  purposes.  Between  the  years  1898  and  1908 
the  city  of  Utica,  by  the  erection  of  a  bank  and  the  making  of 
a  new  channel,  changed  the  course  of  the  Mohawk  river.  Before 
the  lands  constituting  the  Mohawk  flats  were  subject  to  almost 
yearly  inundations  which  materially  improved  the  lands  for  farm- 
ing purposes,  but  rendered  them  unavailable  for  development. 
The  lands  appropriated  by  the  State  consisted  of  a  strip  from 
75  to  160  feet  in  width,  although  for  a  short  distance  at  the  lower 
end  of  the  width  of  250  feet,  and  a  total  length  of  2,783  feet. 
This  strip  lay  along  the  westerly  bank  of  a  portion  of  the 
abandoned  Mohawk  bed,  in  which  the  State  had  created  a  haxbor 
for  boats  TJtica  bound.  There  was  also  appropriated  four  and 
two  hundred  and  seventy-five  one-thousandths  acres  of  lands  situ- 
ated in  the  harbor.  The  allowance  by  the  Court  of  Claims  for  the 
eleven  and  forty-three  one-hundredths  acres  appropriated  was  the 
sum  of  $17,430  with  interest  from  the  date  of  appropriation, 
amounting  to  the  time  of  the  entry  of  judgment,  February  5, 
1918,  to  the  sum  of  $22,708.10.  The  owners  of  the  land  claiming 
to  be  aggrieved  have  taken  this  appeal. 

The  value  of  the  strip  of  land  appropriated  was  placed  by 
claimants'  three  witnesses  at  from  $4,000  to  $4,600  per  acre, 
amounting  to  approximately  $45,000.  The  values  placed  upon 
the  lands  by  the  two  witnesses  called  by  the  State  was  $400 
per  acre,  or  an  aggregate  valuation  of  $4,500,  or  one-tenth  the 
valuation  placed  upon  it  by  the  claimants'  witnesses.  The  value 
of  the  four  and  two  hundred  and  se\^enty-five  one-thousandths  acre 
piece  covered  by  water  and  lying  in  the  bed  of  the  stub  end  of 
the  Mohawk  river  was  $8,500  or  $4,000  per  acre,  as  estimated 
by  the  claimants'  witnesses,  and  $100  per  acre  as  estimated  by 
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the  State's  witnesses.  For  this  award,  however,  no  judgment 
was  entered  and  the  same  is  not  included  in  this  appeal.  The 
claimants'  witness  Poole  testified  that  the  seventy-five  acres  on 
Mohawk  flats,  of  which  the  claimants  are  the  owners,  were  worth 
at  least  the  sum  of  $300,'0i00.  Yet  he  says  he  has  not  known 
of  a  sale  of  the  Davies  property  being  made  within  the  forty  years 
that  he  has  known  it,  and  says  it  would  not  surprise  him  at  all 
to  find  that  the  seventy-five  acres  appear  upon  the  assessment  roll 
as  having  a  value  not  exceeding  $10,000.  The  three  judges  of 
the  Court  of  Claims  viewed  the  property,  across  which  a  high 
power  electric  transmission  line  ran,  and  fixed  the  value  thereof 
at  $17,430. 

Prior  to  the  appropriation  by  the  State  the  Davies  property 
was  without  any  outlet  save  two  over  the  tracks  of  three  busy 
railroads.  It  was  away  from  all  freight  depots.  In  fact  it  was 
about  700  feet  from  an  outlet,  unless  Snipe  street  be  regarded 
as  an  outlet,  which  seems  impossible  as  it  appears  to  have  been 
cut  off  by  the  Ballou  buildings.  This  made  the  tract  practically 
unsalable.  This  purchase  by  the  State  throws  the  whole  tract  of 
land  open.  By  the  sale  of  this  strip  of  land  the  Davies  property 
acquires  a  valuable  outlet,  not  only  to  the  harbor  but  to  iN'orth 
Genesee  street.  The  old  end  of  the  Mohawk  is  the  canal  terminal 
harbor.  The  witnesses  for  the  claimant  justify  thoir  figures  of 
the  value  testified  to  by  them  by  the  sales  of  small  parcels  of  land 
in  the  neighborhood.  These  were  wanted  by  the  parties  for  the 
particular  purposes  for  which  they  were  purchnsed.  The  Coupe 
tract  of  nine  and  one-half  acres  had  a  frontage  on  North  Genesee 
street  as  well  as  on  the  Mohawk  river.  The  Ballon  or  Kellogg 
tract  of  six  acres  was  available  for  mill  purposes,  for  which  no 
part,  of  the  Davies  tract  could  well  have  been  used.  It  had  been 
used  as  the  site  of  a  planing  mill  for  fifteen  or  sixteen  years. 
It  had  milling  transit  privilec^es  which  were  extremely  valuable, 
and  it  was  situated  on  Meadow  sti*eet.  The  Standard  Oil  five 
acres  we^-e  situated  at  one  end  of  the  freight  house  of  the  "MTew 
York  Central  railroad,  and  in  the  immediate  vicinitv  of  the  hnrbor 
created  by  this  terminal.  The  Pritchard  property  was  sold  for 
$1,000  an  acre,  and  seems  to  have  had  no  outlet  unless  possibly 
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by  Hoyt  street.  It  was  situated  in  the  immediate  vicinity  of  the 
Davies  property.  The  sales  to  the  New  York  Central  were  also 
brought  about  by  the  particular  location  of  the  property  sold. 
All  these  purchases  were  of  very  small  acreage  and  situated  on 
railroad  switches  which  owing  to  the  intervening  North  Genesee 
street  could  not  apply  to  the  lands  of  the  Davies  property. 

The  Court  of  Claims  in  the  opinion  handed  down  by  It  states 
that  "  The  wide  divergence  of  opinion  in  the  two  sets  of  wit- 
nesses makes  those  opinions  of  practically  no  value  to  the  court 
unless  the  theory  of  one  set  be  accepted  as  the  theory  upon  which 
the  market  value  ought  to  be  based."  Appellants^  attorneys  dte 
Matter  of  Simmons  [Ashokan  Eeservoir]  (132  App.  Div.  574), 
which  cites  Burchard  v.  State  of  New  York,  decided  by  this  court 
(128  id.  750;  appeal  dismissed,  195  N.  Y.  577),  as  holding  that 
the  Court  of  Claims  has  no  right  to  view  premises  for  the  purpose 
of  fixing  values.  They  also  cite  Matter  of  City  of  New  York 
fAvenue  A]  (66  Misc.  Rep.  488) ;  People  ex  rel.  City  of  New 
York  V.  Stillings  (138  App.  Div.  168),  and  Brainerd  v.  State  of 
New  York  (74  Misc.  Rep.  100).  These  cases  hold  that  the 
Court  of  Claims  has  no  right  to  disr^ard  the  evidence  adduced 
before  it,  notwithstanding  section  268  of  the  Code  of  Civil  Pro- 
cedure makes  it  their  duty  to  view  the  premises  where  the  land 
exceeds  in  value  $500.  It  would  he  difficult  to  cite  a  case  in  which 
the  award  is  for  the  exact  sum  agreed  upon.  In  some  of  the 
cases  cited  hy  appellants'  attorneys,  the  value  was  fixed  at  a  less 
sum  than  that  testified  to  hy  either  party.  Not  so  in  the  case 
at  bar.  Here  the  value  was  fixed  hy  the  Court  of  Claims  at 
approximately  $1,500  per  acre  which  was  nearly  four  times  that 
sworn  to  hv  defendant's  witnesses. 

As  was  said  in  Perkins  v.  State  of  New  York  (113  N.  Y. 
660") :  "  The  requirement  that  the  commissioners  of  the  Board 
of  Claims  should  view  the  premises  was  inserted  in  the  statute 
for  some  purpose.  The  view  which  they  are  required  to  make  is 
not  a  mere  idle  ceremony.  It  is  intended  to  aid  their  judgment 
on  the  question  of  damasres,  and  to  enable  them  to  appreciate 
the  evidence  and  give  to  it  its  proper  weight.  They  are  not 
hound  to  he  governed  entirely  by  the  evidence  of  witnesses.'' 
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We  think  the  Court  of  Claims  was  liberal  in  its  dealings 
with  the  claimants,  and  that  the  price  should  not  be  added  to. 
That  court  had  undoubted  jurisdiction  of  the  casa  The 
Court  of  Claims  is  entirely  within  the  evidence  in  arriving 
at  the  figures  it  gives. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  unanimously  aflOLnned,  with  costs. 


Taggabts  Paper  Company,  Appellant,  v.  The  State  of  New 

YoBK,  Kespondent.* 

Third  Department,  May  7,  1919. 

Eminent  domain  —  Appropriation  of  land  by  Forest  PresexYe  Board  under 
chapter  130  of  the  Laws  of  1908  —  Award  by  Court  of  Claims  for  land 
taken  and  for  damages  to  other  land  —  Constitutional  law  —  Holder  of 
option  has  no  claim  against  State  for  condemnation  —  Costs  —  Expense 
of  searches. 

The  State  Forest  Preserve  Board  appropriated  land  of  the  claimant 
under  chapter  130  of  the  Laws  of  1908  under  which  statute  the  claimant 
asserted  its  right  to  take  and  remove  certain  spruce  timber  upon  the 
condition  stated.  Provisions  of  the  statute  and  of  the  agreement  between 
the  parties  examined  and  held,  that  a  judgment  of  the  Court  of  Claims, 
awarding  the  claimant  a  certain  sum  for  the  land  appropriated  and  a 
certain  amount  as  damages  to  other  lands  on  the  ground  that  claimant 
was  deprived  of  access  to  the  railroad  over  the  appropriated  land,  should 
be  affirmed. 

The  provision  of  said  statute  giving  the  claimant  the  right  to  take  and 
remove  timber  upon  the  conditions  stated  is  not  an  invasion  of  said 
claimant's  constitutional  rights. 

One  to  whom  the  claimant  gave  an  option  to  purchase  the  land  appro- 
priated within  a  certain  period  had  no  interest  in  the  land  itself  and  no 
claim  against  the  State  for  its  condemnation. 

The  statute  may  properly  deny  costs  in  condemnation  cases. 

The  claimant  in  this  case  is  not  entitled  to  be  reimbursed  for  counsiel 
fees  and  the  cost  of  experts  in  the  woods  but  might  have  been  entitled  to 
an  allowance  for  the  cost  of  searches  if  it  had  furnished  a  definite  state- 
ment thereof. 

Appeal  by  the  claimant,  Taggarts  Paper  Company,  from  part 
of  a  judgment  of  the  Court  of  Claims,  entered  in  the  office  of  the 


•  Reported  in  1S7  App.  Div.  843. 
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clerk  of  said  court  on  or  about  the  9th  day  of  July,  1918,  and  also 
from  a  supplemental  judgment  of  said  court  entered  on  or  about 
the  19th  day  of  November,  1918,  awarding  compensation  and 
damages  to  the  claimant  for  an  appropriation  of  lands. 

Moot,  Sprague,  Brownell  &  Marcy  [  Adelbert  Moot  of  counsel ; 
William  L.  Marcy  and  H.  Z.  M.  Rodgers  with  him  on  the  brief  J , 
for  the  appellant. 

Charles  D.  Newton,  Attomey-G-eneral  [Adelbert  F.  Jenks, 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

John  M.  Kellogg,  P.  J. —  Claimant  owned  a  tract  of  17,000 
acres  of  wild  land  in  Herkimer  and  Lewis  counties.  The  Herki- 
mer land,  11,897  acres,  was  appropriated  by  the  Forest  Preserve 
Board  in  January,  1909.*  Four  thousand  seven  hundred  and 
seventy-nine  acres  of  the  appropriated  land  consisted  of  lakes, 
lumbered  and  burned  land ;  the  remainder  contained  a  virgin  stand 
of  hardwood  and  softwood  timber.  The  Court  of  Claims  made 
an  itemized  judgment  which,  among  other  things,  awards  $9,558 
for  the  4,779  acres  and  $14,800  for  damages  to  the  Lewis  county 
lands,  on  the  ground  that  claimant  was  deprived  of  access  to  the 
railroad  at  Fulton  Chain  over  the  appropriated  land.f 

We  have  carefully  reviewed  the  record  and  find  no  ground  for 
disturbing  the  judgment.  By  the  appropriation  (subject  to  the 
condition  about  to  be  mentioned)  the  State  became  the  absolute 
owner  of  the  appropriated  lands,  with  the  timber  thereon,  and  the 
claimant  was  entitled  to  the  value  thereof,  and  the  damages  to  its 
other  lands,  with  interest  thereon  from  the  time  of  appropriation, 
and,  unless  the  amount  wns  agreed  upon,  it  could  file  a  claim  in 
the  Court  of  Claims. 

Sections  50-57  of  chapter  130  of  the  Laws  of  1908,  under 
which  the  appropriation  was  made,  gives  the  former  owner  the 


•See  Forest,  Fish  and  Game  Law  (Gen.  Laws,  chap.  31;  Laws  of  1908, 
chap.  130),  §§  40,  47.—  [Kep. 

t  The  opinion  of  the  Court  of  Claims  by  Ackerson,  P.  J.,  is  reported  in 
17  Ct.  CI.  Rep.  122, 
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option;  upon  the  conditions  therein  stated,  to  remove  from  the 
appropriated  land  certain  spruce  timber.  Whether  the  conditions 
of  the  option  were  reasonable  or  unreasonable  it  is  unnecessary  to 
determine,  as  the  option  was  a  mere  offer  of  the  State,  binding 
upon  it  alone.  It  simply  gave  the  claimant  the  right  to  take  and 
remove  timber  upon  the  conditions  stated,  and  if  the  conditions 
were  deemed  unreasonable  the  claimant  would  not  exercise  the 
option.  The  act,  therefore,  was  no  invasion  of  the  claimant's  con- 
stitutional rights.  If  the  terms  of  the  option  were  onerous  to  the 
claimant,  it  should  have  taken  the  just  compensation  prescribed  by 
law ;  but  it  elected  to  take  the  spruce  timber  upon  the  terms  stated, 
and  if  it  made  a  bad  bargain  it  alone  is  at  fault.  While  the  resei^ 
vation  under  the  option  was  the  voluntary  act  of  the  claimant,  if 
the  statutory  conditions  seem  unreasonable  the  court  should 
scrutinize  them  carefully  to  be  sure  that  their  apparent  meaning 
is  the  actual  meaning.  Clearly  the  claimant  is  bound  by  the  plain 
meaning  of  the  agreement  under  which  it  removed  the  timber. 
The  statutory  conditions  of  the  option  are  substantially  as  follows : 
A  party  exercising  the  option  is  not  entitled  to  any  compensation 
for  the  value  of  his  land  appropriated,  or  for  any  damage  caused 
thereby,  until  (1)  all  timber  is  removed;  or  (2)  the  time  limit 
has  elapsed  or-  the  right  to  remove  further  timber  has  been 
expressly  waived  in  writing;  and  (3)  the  Board  is  satisfied  that 
no  trespass  has  been  committed  upon  the  State  lands  and  "  that 
a  cause  of  action  in  behalf  of  the  State  does  not  exist  against  him 
or  them  for  any  alleged  trespass  or  other  injury  to  the  property 
or  interests  of  the  State;  *'  and  (4)  that  the  rules,  regulations  and 
requirements  of  the  Board  concerning  the  use  of  the  streams  and 
property  of  the  State  have  been  observed.  Section  52  closes: 
"  Provided,  however,  that  said  Board  may  at  any  time  by  its 
certificate  filed  with  the  Comptroller  direct  the  payment  to  the 
owner  of  such  lands,  his  l^al  representatives  or  assigns,  of  the 
compensation  therefor,  or  a  part  thereof,  at  such  time,  and  upon 
such  conditions  as  may  be  set  forth  in  the  certificate." 

Section  65  provides  that,  where  timber  is  reserved,  interest  is 
not  payable  upon  the  compensation  awarded  for  the  value  of  such 
land,  or  for  the  damages  caused  by  such  appropriation,  except  as 


272  New  Yoke  State  Cotjet  of  Ci-aims 

Taggarts  Paper  Co.  v.  State  of  Jsew  York 


provided  in  section  49,  which  provides  that  interest  on  a  judgment 
of  the  Court  of  Claims  shall  run  from  its  date  until  the  thirtieth 
day  after  its  entry.  Section  53  provides  that  the  Comptroller  shall 
not  draw  a  warrant  for  the  amount  of  compensation  agreed  upon, 
or  for  a  judgment,  until  a  certificate  is  filed  by  the  Board  to  the 
effect  that  the  owner  has  not  reserved  any  timber,  or  that  he  has 
complied  with  the  provisions  of  the  statute  or  has  otherwise  become 
entitled  to  receive  the  amount  of  the  purchase  price,  award  or 
judgment 

If  we  consider  that  the  statute  was  withholding  interest  solely 
for  the  reason  that  the  State  was  not  in  the  complete  possession 
and  control  of  the  land,  and  that  the  claimant  was  using  it  for 
its  own  purposes,  we  might  feel  in  this  particular  case  that  it  was 
equitable  that  the  damages  to  the  Lewis  county  land,  and  the 
compensation  for  the  burned  land,  should  be  paid  at  once.  But  it  is 
evident  from  the  statute  that  not  only  the  value  of  all  the  lands 
appropriated,  but  the  damage  to  other  land  caused  thereby,  are 
withheld  as  security  that  the  claimant  will  faithfully  perform  its 
obligations  to  the  State.  In  order  that  the  statute  shall  not  work 
oppressively,  we  find  the  provision  that  the  Board  may,  at  any 
time,  pa:y  any  part  of  the  compensation  or  damages  upon  such 
conditions  as  it  may  prescribe.  The  value  of  the  reserved  timber 
(under  section  57)  and  the  damages  caused  to  other  property 
(under  section  54)  are  to  be  deducted  from  the  compensation  and 
damages  or  judgment.  While  the  lumbering  is  going  on,  the 
amount  of  the  actual  monev  which  the  claimant  will  receive  is 
unknown,  and  cannot  readily  be  ascertained  by  computation,  and 
may  be  so  far  considered  as  unliquidated  damages  that  a  denial  of 
interest  is  not  unreasonable.  The  reserved  timber  must  be  removed 
within  ten  years,  but  claimant  must  file  its  claim  within  two  years 
from  the  appropriation,  and  may  do  so  immediately,  and  its  com- 
pensation and  damages  may  then  be  determined,  and  the  value  of 
the  spruce  ascertained  and  deducted  therefrom,  leaving  the  only 
uncertainty  the  claimant's  liability  for  damages.  It  would  then  be 
in  a  favorable  position  to  apply  to  the  Board  for  payment  upon  its 
judgment,  and  undoubtedly  with  or  without  security  that  it  would 
.  not  do  wrong  against  the  State  while  lumbering,  It  would  have 
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received  quite  a  part  of  its  judgment.  But  it  had  a  certaiii  interest 
in  delaying  the  filing  of  its  claim,  as  under  section  57  the  value  of 
the  reserved  timber  is  computed  at  the  time  its  claim  is  filed,  and 
perhaps  the  claimant  felt  that  a  delay  in  filing  its  claim  might 
relieve  it  for  a  time  from  the  ever-present  danger  of  forest  fires. 

We  have  seen  that  the  statute  creates  a  tribunal  before  which  the 
claimant  might  go  at  any  time  after  its  damages  were  agreed  upon 
or  its  judgment  obtained,  and  present  its  claim  for  immediate 
payment,  and  presimiably  it  would  have  received  just  treatment. 
The  loss  of  interest,  of  which  it  complains,  comes  from  the  express 
contract  which  it  made  with  the  State  and,  to  quite  an  extent,  from 
its  delay  in  filing  its  claim  and  getting  it  into  judgment  and  mak- 
ing application  to  the  Board  for  the  consideration  of  its  right  to 
immediate  payment  of  all  or  a  part  of  the  award,  upon  proper 
terms. 

We  are  unable  to  find  that  the  claimant  has  not  been  awarded 
full  compensation  for  all  its  property  and  damages.  It  had  given 
to  one  Gaffney  an  option  to  purchase  the  tract  within  ten  years  at 
about  four  dollars  per  acre,  it  reserving  the  softwood  timber  and 
the  right  to  remove  the  same.  It  claims  loss  on  account  of  the 
option  from  the  fact  that  Gafi'ney  had  obtained  options  on  other 
hardwood  lands  in  the  vicinity ;  that  claimant's  lands  were  about 
two  miles  distaait  from  the  railroad;  that  the  hardwood  timber 
could  not  be  floated  down  the  stream  and  that  Gaffney  had  an 
option  on  a  right  of  way  for  a  railroad  across  the  intervening  two 
miles,  making  connection  with  an  existing  road  at  Fulton  Chain, 
and  proposed  to  extend  the  road  about  twenty-two  miles  to  serve  all 
the  lands  upon  which  he  might  have  options,  his  intention  being 
to  get  part  of  the  hardwood  to  market  and  use  the  remainder  for 
acid  purposes ;  that  he  had  organized  a  railroad  company,  and,  in 
determining  whether  the  option  should  be  exercised,  and  organ- 
izing the  scheme,  he  had  expended  about  $10,000,  and  that,  if  the 
land  had  not  been  condemned,  a  large  profit  would  have  been  real- 
ized by  him  from  the  hardwood  timber,  which  had  not  theretofore 
been  considered  of  great  valua  After  Gaffney  knew  of  the  con- 
demnation, he  served  notice  upon  the  claimant  that  he  elected  to 
exercise  the  option,  and  later,  by  assignment,  claimant  has  sue- 
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ceeded  to  all  his  rights.    If  the  hardwood  timber  gave  the  land  a 
greatly  increased  value,  the  claimant,  as  owner  of  the  fee,  was 
entitled  to  the  value,  and  presumably  has  judgment  for  it.     It 
was  awarded  about  eight  dollars  an  acre  for  the  hardwood  timber- 
land.    The  two  miles  between  the  appropriated  land  and  the  rail- 
road was  denuded  land,  and  that  fact,  and  the  probability  tbat  any 
one  could  obtain  a  right  of  way  across  it,  very  probably  entered 
somewhat  into  the  valuation  given  by  the  court.    The  record  shows 
that  in  awarding  the  consequential  damages  sustained  on  account 
of  the  Lewis  county  lands,  it  was  considered  that  the  appropriation 
of  the  Herkimer  county  lands  deprived  the  property  of  the  natural 
outlet  to  the  railroad  at  Fulton  Chain,  the  place  where  the  Her- 
kimer lands  were  most  accessible  to  the  railroad.    In  other  words, 
the  Court  of  Claims,  in  fixing  the  damages,  took  into  consideration 
the  same  advantages  which  GafFney  had  in  mind  when  he  took 
his  option.    This  fact,  and  the  other  facts,  make  it  quite  clear  that 
the  court  has  not  overlooked  the  material  facts  relating  to  the  value 
of  the  condemned   property.      Ufotwithstanding  the  option,   the 
claimant  was  the  owner,  and  GafFney  had  no  interest  in  the  land 
itself  and  no  claim  against  the  State  for  its  condemnation.     (Bene- 
dict V.  Pincus,  191  Isr.  Y.  377,  382 ;  Ganss  v.  Guffey  Petroleum 
Co.,  125  App.  Div.  760.)     The  GafFney  option  was  given  while 
chapter  130  of  the  Laws  of  1908  was  in  force  and  before  the  appro- 
priation.   He  and  the  claimant  knew  the  policy  of  the  State  with 
reference  to  lumbering  in  the  forest  preserve  region,  and  that  the 
land  at  any  time  was  subject  to  condemnation,  and  must  have 
understood  that  it  was  verv  doubtful  whether  the  State  would 
refrain  from  condemnation  if  some  30,000  acres  of  land  in  the 
vicinity  of  these  lands  were  being  extensively  lumbered  for  the 
hardwood.     The  rights  of  GafFney,  if  any,  were  conditional  upon 
the  continuing  right  to  use  the  land  for  the  purpose  indicated,  and 
probably  the  claimant  was  not  liable    for  any  damage  to  GafFney 
by  reason  of  the  condemnation.     His  project  was  extensive  and 
embraced  a  large  territory  aside  from  the  appropriated  lands. 
It  was  in  a  promoting  stage  and  had  not  reached  such  a  condition 
that  there  was  any  certainty  as  to  its  result.   The  moneys  expended 
were  a  hazard    upon  a  business  and  upon  the  chance  of  the  lands 
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being  taken  by  the  State.  The  State  must  pay  the  full  value  of 
the  land  and  to  the  parties  having  the  legal  interest  therein.  If 
Gaffney  had  any  substantial  rights,  which  have  resulted  in  a  cause 
of  action,  the  action  would  be  against  claimant  and  not  against  the 
State,  and  it  is  futile  to  consider  whether  the  appellant,  as  assignee 
of  Gaffney,  is  liable  to  itself  for  damages. 

We  have  held  that  where  land  was  condemned,  and  the  claimant 
could  not  obtain  the  compensation  without  filing  a  search,  the  cost 
of  the  search  was  a  part  of  the  compensation  to  which  he  was 
entitled.  (Burchard  v.  State  of  New  York,  128  App.  Div.  750.) 
The  court  was  satisfied  of  the  constitutionality  of  section  274  of 
the  Code  of  Civil  Procedure  which  denies  costs  in  the  Court  of 
Claims.*  It  is  not  necessary  for  the  claimant  to  go  into  the  Court 
of  Claims  to  get  compensation  for  lands  appropriated.  Resort  to 
the  Court  of  Claims  is  only  had  where  the  amount  of  compensation 
is  in  dispute.  Goods  are  sold  upon  a  quantum  meruit,  but  the 
parties  are  unable  to  agree  upon  the  value,  and  a  suit  is  necessary. 
Whether  or  not  costs  shall  be  allowed  in  such,  a  suit  is  a  question 
of  practice,  and  may  be  regulated  by  statuta  The  costs  of  the 
action,  if  brought,  are  no  part  of  the  just  compensation  which  the 
vendor  is  entitled  to.  Here  the  costs  and  expenses  have  resulted 
from  the  fact  that  there  was  a  disagreement  as  to  the  compensation. 
The  statute  may  properly  deny  costs  in  condemnation  cases. 
(Matter  of  City  of  Brooklyn,  148  N.  Y.  107,  109 ;  Matter  of 
Rapid  Transit  Railroad  Comrs.,  197  id.  81,  105-110;  Burchard 
V.  State  of  New  York,  supra.)  If  we  understand  the  contention 
of  the  appellant  with  reference  to  costs,  it  is  that  the  amount 
expended  by  it  for  searches,  counsel  fees  and  experts  in  the  woods 
should  be  reimbursed  to  it  by  an  allowance  on  the  basis  of  section 
3372  of  the  Code  of  Civil  Procedure.  It  has  given  no  definite 
statement  of  what  it  has  cost  it  to  obtain  searches  which  are 
necessary  for  it  to  produce  before  it  can  receive  its  payment.  If 
it  had,  under  the  Burchard  case,  such  allowance  might  be  made 
as  a  part  of  its  damages ;  but  as  to  the  other  matters  claimed  it 


•  The  opinion  of  the  Court  of  Claims  on  this  branch  of  the  case  is  reported 
herein  at  page  39.. 
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is  not  entitled  to  relief.  No  allowance  can  be  made  for  searches, 
because  the  facts  with  reference  to  them  do  not  appear.  The  judg- 
ment should,  therefore,  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


Feederick:  Johnson  and  Others,  as  Executors,  etc.,  of  Geokge 
F.  JoiiNsox,  Deceased,  Appellants,  v.  The  State  of  Xew 
YoBK,  Respondent* 

Third  Department,  May  7,  1919. 

Real  property  —  Executory  agreement  to  aeU  —  Implied  warranty  againat 
incumbrances  —  Sale  by  State  —  Waiver  by  purchaser  of  implied  warranty 
against  tax  liens  by  accepting  quitclaim  deed  —  Incumbrance  defined. 

Where  a  vendor  agrees  by  an  executory  contract  to  sell  specific  real 
estate  there  is  an  implied  warranty  that  the  title  shaU  be  good  and  that 
the  same  shall  be  free  from  incumbrances. 

Where  the  notice  and  terms  of  a  sale  expressly  limited  it  to  **  the  title 
of  the  State  of  New  York  in  the  premises  "  and  provided  that  the  deed 
should  be  merely  a  quitclaim  deed  and  that  the  purchaser  should  receive 
such  deed  "  upon  production  of  the  State  Treasurer's  receipt  in  full  pay- 
ment/' a  purchaser  who  took  his  quitclaim  deed  and  paid  tax  liens  under 
protest  is  not  entitled  to  recover  the  same. 

Even  if  there  was  an  implied  warranty  against  the  tax  liens  in  the 
executory  agreement  it  was  merged  when  the  deed  was  given.  By  accept- 
ing a  quitclaim  deed  the  purchaser  waived  any  remedy  he  had  up  to  that 
time. 

An  incumbrance  is  that  which  diminishes  the  value  of  the  land  but  is 
consistent  with  the  power  to  convey  the  fee. 

Appeal  by  the  plaintiffs,  Frederick  Johnson  and  others,  as 
executors,  from  a  judgment  of  the  Court  of  Claims,  entered  in  the 
office  of  the  clerk  of  said  court  on  the  13th  day  of  August,  1918, 
dismissing  their  claim. 

The  State  owning  real  estate  in  The  Bronx  in  1905,  the  Com- 
missioners of  the  Land  Office  adopted  resolutions  authorizing  the 
State  Engineer  and  Surveyor  to  sell  the  same  at  the  minimum 


•  Reported  in  188  App.  Div.  33.     The  opinion  of  the  Court  of  Claims,  by 
Cunningham,  J.,  is  reported  herein  at  page  112. 
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price  of  $3,404.45  with  the  addition  of  the  cost  of  advertising  and 
other  expenses  of  the  sale  and  that  the  purchaser  should  "  receive 
a  quitclaim  patent  upon  production  of  the  Treasurer's  receipt  in 
full  of  payment."  The  State  Engineer  and  Surveyor  advertised 
the  property,  the  notice  of  sale  stating  that  he  would  sell  "all 
the  title  of  the  State  of  New  York  in  the  premises  "  on  September 
26,  1905,  and  further  stating  as  follows:  "The  purchaser  to 
receive  a  quitclaim  patent  upon  production  of  the  State  Treasurer's 
receipt  in  full  payment."  The  terms  of  sale  contained  the  same 
statements.  At  the  time  of  the  sale  there  were  unpaid  taxes  and 
assessments  against  the  property.  The  plaintiiFs  testator  attended 
the  sale  with  an  attorney.  The  attorney  had  in  his  possession  at 
that  time  a  search  showing  these  tax  liens  and  was  fully  aware  of 
their  existence.  He  bid  in  the  property  for  $4,675,  and  according 
to  the  terms  of  sale  paid  ten  per  cent  thereof  down  at  the  time. 
The  matter  was  held  open  until  November  25, 1905.  On  the  latter 
date  the  testator  insisted  that  the  tax  liens  should  be  deducted  from 
the  purchase  price.  The  State  Engineer  and  Surveyor  declined. 
The  testator  then  paid  the  full  amount  under  protest  and  took  his 
quitclaim  deed.  He  paid  the  taxes  in  1909,  more  than  three  years 
after  he  purchased  the  property,  which  tax  liens  with  interest  then 
amounted  to  $2,398,  for  which  amount  he  filed  a  claim  against 
the  State  and  from  a  judgment  of  the  Court  of  Claims  dismissing 
the  same  an  appeal  comes  to  this  court.  The  testator  has  since  died 
and  the  appeal  is  prosecuted  by  his  executors. 

Ferriss  &  Storck  [H.  C.  Storck  of  counsel] ,  for  the  appellants. 

Charles  D.   Kewton,   Attorney-General    [Jerome  L.    Cheney, 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

,     Cochrane,  J. —  The  rule  undoubtedly  is  that  when  a  vendor 

,  agrees  in  an  executory  a^eement  to  sell  specific  real  estate  there 

j's  an  implied  warranty  that  the  title  shall  be  good  and  that  the 

same  shall  be  free  from  incumbrance.     Eut  such  was  not  this 

case.     The  notice  of  sale  and  the  terms  of  sale  expressly  limited 

the  sale  to  "  the  title  of  the  State  of  If  ew  York  in  the  premises  " 
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and  provided  that  the  deed  should  be  merely  a  quitclaim  deed 
and  that  the  purchaser  was  to  receive  such  deed  "upon  production 
of  the  State  Treasurer's  receipt  in  full  payment,"  clearly  indicat- 
ing that  the  full  amount  was  to  be  paid  to  the  State  without  deduc- 
tions. With  knowledge  of  the  incumbrances  and  without  protest  or 
objection  the  purchaser  executed  an  agreement  to  comply  with  the 
terms  and  conditions  of  sale.  The  appellants  place  much  reliance 
on  the  case  of  Wallach  v.  Riverside  Bank  (206  N.  Y.  434),  but  the 
court  in  that  case  lays  emphasis  on  the  fact  that  the  executory 
agreement  was  to  convey  "  all  the  premises,"  saying  among  other 
things:  "The  covenant  was  to  convey  a  certain  parcel  of  land, 
not  to  convey  all  the  right,  title  and  interest  of  the  defendant  in 
that  land."  So  also  in  Wheeler  v.  State  of  New  York  (190  K  Y. 
406,  412)  Chief  Judge  Oiillen  in  discussing  People  ex  rel.  Hall 
V.  Woodruff  (57  App.  Div.  342)  says:  "  In  that  case  the  People 
assumed  to  sell  not  the  lands  but  merely  their  right,  title  and 
interest  to  them,  whatever  it  might  be.  The  case  was  similar  to 
that  of  a  sale  by  a  sheriff  on  execution."  The  appellants  seek  to 
draw  a  distinction  between  a  defect  in  title  and  an  incimabrance 
affecting  the  title  such  as  exists  here.  The  argument  is  ingenious 
but  is  unsupported  by  precedent  or  principle.  An  incumbrance  is 
that  which  diminishes  the  value  of  the  land  but  is  consistent  with 
the  power  to  convey  the  fee.  (Foster  v.  Scott,  136  K  Y.  577, 
582.)  Manifestly,  however,  an  incumbrance  by  a  natural  process 
of  evolution  may  destroy  the  power  to  convey  the  fee.  It  is  only 
a  step  from  these  tax  liens  in  question  to  a  tax  title  thereunder. 

But  even  if  there  was  an  implied  warranty  against  these  tax 
liens  in  the  executory  agreement  it  was  merged  when  the  deed  was 
given.  By  accepting  the  quitclaim  deed  the  purchaser  waived 
any  remedy  he  had  up  to  that  time.  (Clark  v.  Post,  113  N.  Y. 
17;  Wheeler  v.  State  of  N"ew  York,  190  id.  406;  Whitteraore  v. 
Farrington,  76  id.  452.)  In  the  Wheeler  Case  (supra)  the  general 
rule  was  stated  as  follows:  "  An  executory  contract  to  give  '  a  good 
and  sufficient  convevance  of  land  '  requires  the  grantor  to  convey 
a  good  title,  as  well  as  to  deliver  a  conveyance  proper  in  form. 
But  after  the  contract  is  executed  and  the  convevance  accepted, 
the  grantee  must  rely  solely  on  tbp  covpnants  in  his  deed.     If  hia 
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deed  contains  no  covenants,  he  is  without  remedy  either  for  eviction 
or  incumbrance."  In  Whittemore  v.  Farrington  (supra)  there 
was  an  agreement  for  the  conveyance  of  lands  under  which  agree- 
ment plaintiff  was  entitled  to  a  deed  with  covenants.  He  accepted 
a  dejed  without  covenants.  Subsequently  an  incumbrance  was  dis- 
covered. There  was  no  fraud  or  mutual  mistake.  The  court 
tersely  summarized  the  legal  situation  thus:  "  It  is  conc^ed  that 
no  legal  liability  rests  upon  the  grantor  in  such  a  case,"  and  it  was 
also  held  that  the  plaintiff  was  not  entitled  to  equitable  relief. 
That  seems  to  dispose  of  the  whole  contention  of  the  appellants 
herein. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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CLAIMS  DISPOSED  OF 


BY  THE 


COURT  OF  CLAIMS 


DURING  THE  YEAR  1918 


The  following  table  gives  the  claims  disposed  of  by  the  Court 
of  Claims  during  the  year  1918.  This  table  is  followed  by 
(1)  a  list  of  the  awards  filed  with  the  court  in  1918  by  retired 
judges  of  the  Court  of  Appeals  acting  as  official  referees  under 
chapter  229  of  the  Laws  of  1911,  and  (2)  a  statement  of  the 
judgments  entered  by  the  Court  of  Claims  in  1918  jmrsuant  to 
the  direction  of  the  Appellate  Division  of  the  Supreme  Court, 
Third  Department,  and  of  the  ("ourt  of  Appeals. 

The  following  are  the  claims  in  which  final  disposition  has  been 
made  by  the  court  during  1918: 

Amount  Amount 

No.  Name  of  clnlmant  clnimed  awarded 

2d4:4rA  Ackerman,  William  A...  $2:)2  50  $150  00 

15211       Acme  Eng.  &  Cont.  Co.  . .  597,192  56  125,000  00 

15600       Acme  Eng.  &  Cont.  Co.  . .  12,246  41  Dismissed 

15237       Aikenhead  Co.,  Clarence.  25,845  72  9,850  00 

1519-A  Akehurst,  Ella  J 230  35  184  00 

2276-A  Akehurst,  Ella  J 196  00  156  00 

2307-A  Akehurst,  Ella  J 67  00  47  00 

2318-A  Akehurst,  Ella  J 32  00  32  00 

15028       Albaugh,    Anna    T.    Van 

Slvck  &  ano 500  00  Dismissed 

2961       Allen,  Arch    297  50  142  49 

15527  ^  ^^^^"^  ^'''''^'  ^'''  &  «"^-  •  •  {  ^^5  712  ^^}  ^^^^^^^  ^^ 

323-A  American  Ice  Co.,  The.  .  .  393  20             225  00 

2048-A  Amo,  George  P 185  00             130  00 

2653-A  Anderson,  James 50,377  41        69,540  20 
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New  York  State  Cotjet  op  Culxub 


Claims  Disposed  of  in  1918 


No. 
13905 

13826 

2963 

2962 

2599-A 

2960 
14923 
149S4 
13850 
14938 
14962 
16633 
14494 
15491 
14035 

1518-A 

2386-A 

2966 
14954 

2448-A 

2366-A 
294-A 

8678 

2308-A 
14990 
15290 

2965 

8980 
15184 
14605 
15301 

1174-A 

3804 

1622- A 


Amount 

Name  of  claimant  claimed 

Andes,  Addie  M $175  00 

Angermire,  Henry,  &  ano.  2,100  00 

Archer,  Willard 148  76 

Angus,  Loren  W 297  50 

Armstrong,  W.  B.,  Co...  1,895  60 

Arthur,  Dwight 297  50 

Ashby,  Mary  E 213  42 

Ashby,  Mary  E.,  &  ano. .  375  00 

Ashman,  George  H 284  50 

Atlanta  Const.  Co.,  The. .  7,293  96 

Atlanta  Const,  Co.,  The. .  3,951  99 

Atlanta  Const.  Co.,  The. .  1,526  43 

Atwood,  Harriet  L 3,000  00 

Anehempangh,  Enby  S..  13,734  50 

Austin,  William  B 116  00 

Avery,  James  B 41  50 

Avery,  James  B.,  &  ano.  .  35  03 

Babcock,  E.  H 42  50 

Bach,  Peter  F 400  00 

Bacon,  Mary  J.,  et  al. . . .  473  00 

Bagg,  Egbert 243  92 

Baier,  Rnssell  211  00 

Balch,  Walter  H 142  00 

Baldwin,  Henrietta  R 71  60 

Barclav,  William  W 2,155  00 

Barrie,  Angustns,  &  ano. .  1,500  00 

Barry,  Andrew    297  50 

Bartholomew,  David  B .  . .  826  00 

Basso,  Gelsomina 500  00 

Bastian,  Daniel   325  00 

Baton,  George   58  00 

Battle  Island  Paper  Co..   1,827,500  00 
Banmann,  Walter  K.  P., 

as  execntor,  etc 14,210  00 

Beal,  Helen  C 89 


Amount 
awarded 

$20  00 

Dismissed 

142  49 

142  49 

1,685  06 

142  49 

Dismissed 

Dismissed 

75  00 

7,293  96 

3,951  99 

1,626  43 

Dismissed 

1,000  00 

79  00 

41  50 

35  03 

Dismissed 

Dismissed 

235  00 

118  00 

125  00 

Dismissed 

71  60 

Dismi8<»ed 

300  00 

142  49 

Dismissed 

265  00 

Dismissed 

40  00 

149.350  00 

Dismissed 
39  00 


Eighteenth  Annual  Bbfo&t^  1918 


285 


Claims  DispoiMid  of  in  1918 


No. 

2345-A 
14763 
14977 
15299 
14022 
14023 
14901 
14902 
14106 
13849 

3028 
13946 
14985 
15102 

14055 

14416 

15080 

14049 
1681-A 

14059 

14075 

14040 
2754-A 
2668-A 
259 1-A 

8906 
8994 
14994 
1513-A 
2293-A 
2319-A 
8665 
2309-A 


Amount 

Name  of  claimant  claimed 

Beal,  Helen  C $102  50 

Becker,  Mary  E 200  00 

Benson,  Jane 25  00 

Benson,  Jane 25  00 

Berger,  Liza 1,162  50 

Berger,  Liza 3,500  OO 

Bianco,  Giovanni 9,906  50 

Bianco,  Giovanni 4,304  00 

Bingham,  Charlotte  A. . .  27,500  00 

Birch,  Sylvanufl 650  00 

Blair,  Peter 297  60 

Blass,  James  B.,  &  ano . . .  400  00 

Bonnet,  Andrew  0 277  11 

Borowski,      Frances,      as 

admx.,  etc 25,000  00 

Bradt,  George  T 2,832  00 

Bradt,  Henry 2,000  00 

Brady,  John  J.,  et  al 2,300  00 

Brandhorst,  Christian  1\  .  361  00 

Brandt,  Alfred 238  00 

Brandt,  Louise 765  00 

Brandt,  Henry 7,015  00 

Brockmyer,  Henry 320  80 

Brooks,  James  G. 27,296  50 

Brogan,  Raymond  F.,  etc.  2,600  00 
Brougham,     G.      Marcus, 

adm.,  etc 5,000  00 

Brown,  Jerry,  &  ano 150  00 

Brown,  Jerry 302  65 

Brown,  Charles  0 2,506  50 

Brown,  Kate  A. 18  24 

Brown,  Kate  A 86  00 

Brown,  Kate  A 336  00 

Brown,  Sarah  E 850  00 

Brudo,  Edward  A 71  80 


Amount 
uwaraed 

$90  00 

15  00 

Dismissed 

25  00 

460  00 

200  00 

319  50 

76  00 

Dismissed 

149  00 

141  66 

130  00 

Dismissed 

Dismissed 

150  00 

Dismissed 

750  00 

225  00 

Dismissed 

130  00 

450  94 

200  00 

Dismissed 

Dismissed 

500  00 

Dismissed 

125  00 

Dismissed 

18  24 

77  50 

160  00 

76  00 

35  00 
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Claims  Disposed  of  in  1918 


No. 
1149-x\ 

15503 
2007-A 
2068-A 

10459 

10114 
2292-A 
2346-A 
1791-A 

14025 
8982 
9157 

9162 

940-A 

2967 
14953 

15 14- A 

2277-A 

9160 
14903 
15230 

1520-A 

2294-A 
14048 
14045 

6611 

9262 
15135 

2068 
15517 
15112 
15113 

23  69- A 


Amount 

Name  of  claimant  claimed 

Brown,  Benj,    B.,  et  al.  .  .  $1,601  04 

Buell   &   McDonald    2,083  40 

Buffalo  Dredging  Co 56,757  82 

Buffalo  Dredging  Co 61,072  20 

Buffalo,  Lockport  &  Iloch- 

ester  K  Co 2,550  00 

Buhrmaster,  Frederick  ...  175  00 

Burke,  William 193  20 

Burkhart,  Mabel  L 290  28 

Bunnaster,  Kay 6,000  00 

Burns,  Harry   F 495  00 

Butler,  John  M 750  75 

Butterfield,    Fred    R.^    as 

exec 600  00 

Butterfield,  Fred  R.,  ind., 

etc 1,680  00 

Butterfield,  Fred  R 1,281  00 

Byrnes,  Frederick 148  75 

Byrnes,  Michael 1,845  00 

Cagwin,  Xettie  L 56  00 

Cagwin,  Xettie  L 194  00 

Cahill,  Daniel 600  00 

Califano,  John,  &  ano.  .  .  .  6,363  92 

Cantv,  Michael 450  00 

Capron,  Mary  II 158  00 

Capron,  Mary  II 185  50 

Cartwright,  William 513  00 

Carver,  George  K 1,673  00 

Oary,  Thomas  II 1,637  00 

Cassada,  Frances  B 3,000  00 

Casey,  Ambrose 1,000  00 

Cassadv,  Abram 297  50 

(Vntral  Building  Co 24.824  22 

,T^     1  •       r.  r  244,032  54 

C  entrnl  Dredging  Co |    30.357  40 

Chapin,  Dwight 160  80 


Amount 
awarded 

Dismissed 
$1,500  00 
Dismissed 
Dismissed 

Dismissed 
175  00 
130  00 
200  00 

Dismissed 
175  00 

Dismissed 

300  00 

785  00 

1,050  00 

Dismissed 

Dismissed 

50  00 

125  00 

300  00 

249  50 

Dismissed 

130  00 

110  00 

225  00 

537  50 

Dismissed 

Dismissed 

Dismissed 

142  49 

23,059  58 

44,687  09 
120  00 


No. 

2310-A 

8010 

1515-A 

2278-A 
15115 

2970 

2557-A 
14118 

2971 
3  5  5- A 

2402-A 
295-A 
15507 

1517-A 

2311-A 
14979 
15295 

3033 
14036 

3030 
15320 
15281 
15244 
15105 
14209 

1048-A 
14830 

1725-A 

14165 
14003 

1777-A 

279 9- A 


Eighteenth  Annual  Report,  1918 

Claims  Disposed  of  in  1018 

Amount 

Name  of  claimant  claimed 

Chapin,  Samuel $77  65 

Charles,  Mary  Quick 600  00 

Chisholm,  James 137  50 

Chisholm,  James 400  00 

Chriss,  Lelah  M 5,000  00 

Clancy,  Michael 297  50 

Clark  Bros.  Quarry  Co. . .  2,566  00 

Clark  Bros.  Quarry  Co. . .  928  00 

Clemens,  Isaac 265  60 

Clifton  Park,  Town  of .  . .  25,000  00 

Clock,  Percy  E 250  91 

Clute,  James  S 670  00 

Clute,  Josephine  M 1,520  00 

Cody,  James  F 153  75 

Cody,  James  F 465  00 

Cogan,  Lester 25  00 

Cogan,  Lester 25  00 

Cogovan,  Patrick 148  75 

Cohan,    Catharin    M.,    as 

adm.,  etc 179  00 

Cole,  Henry 148  75 

Cole,  Sadie  A "...  4,613  50 

Collier,  Paul 589  80 

Collins,  Daniel,  et  al 2,050  00 

Collins,  Edward 1,800  00 

Collins,  Eugene  C 3,600  00 

CoUona,  Frank 20,000  00 

Comella,  Philip  F 428  72 

Commonwealth  Wklv.  Pub. 

Co 1,302  30 

Conley,  William  D.,  &  ano.  3,400  00 

Connors,  Patrick,  Estate  of  1,000  00 
Consolidated  Water  Co.  of 

Utica,  N.  T 10,000,000  00 

Consolidated  Water  Co.  of 

Utica,  K  Y 10,000,000  00 
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Amount 
awarded 

$50  00 

Dismissed 

100  00 

200  00 

Dismissed 

142  49 

1,866  00 

719  00 

Dismissed 

250  00 

75  00 

325  00 

375  00 

97  50 

85  00 

Dismissed 

25  00 

141   66 

138  00 

Dismissed 

225  00 

Dismissed 

500  00 

420  00 

58  75 

2,850  00 

Dismisvsed 

Dismissed 

Dismissed 

150  00 

Dismissed 

Dismissed 
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No. 

14389 

15150 
1630O 

15121 
14063 

1566-A 

3029 

2565-A 

670-A 
671-A 
733-A 

2969 

3034 
14905 
14906 
14907 
14908 
14945 

3038 
14704 

2975 

2973 

2972 
15240 

13993 
10572 
14152 

3036 

3031 

537-A 
13969 


New  Yobk  Statb  Covbt  ov  Cjjomb 

Claims  Disposed  of  in  1918 

Amoant 

Name  of  claimant  claimed 

ConBolidated  Water  Co.  of 

Utica,  N.  Y.   $10,000,000  00 

Ciooper,  Charles  H 955  87 

Corbett,  John   100  00 

Corlew,  Qeorge,  adm.,  etc.  10,000  00 

Craft,  Mary 2,285  50 

Crandall,  Miimie  E.,  et  aL  12,000  00 

Crawford,  John  J 148  75 

Crisp,      Edith     M.,      by 

guardian 10,085  00 

Cross,  James  H 20,000  00 

Cross,  James  H 10,000  00 

Cross,  James  H 250,000  00 

Crouse,  Alvin 148  75 

Cuddy,  Martin 61  25 

Cuomo,  Anthony 319  55 

Cuomo,  Ciro,  &  ano 2,190  00 

Cuomo,  Cixo 8,999  69 

Cuomo,  Louisa 8,199  00 

Dair,  Martin  J 192  09 

Dairharst,  Frank ...  255  00 

Daly,  James  C 800  00 

Davin,  Charles 297  60 

Davin,  S.  M 297  50 

Davison,  Marshall 297  50 

Day,  Gteoi^  W.,  an  infant, 

etc 5,000  00 

Day,  Winterton  J     6,992  25 

Decicco,  Michael 5,455  36 

Defiance  Corporation,  The.  289  36 

DeGraff,  Jay 148  75 

DeKater,  William 297  50 

Delaney,  John 500  00 

Delaware  &  Hudson  Co., 

The 15,493  16 


Amount 
awarded 


Dismissed 
Dismissed 

$50  00 
Dismissed 

335  00 
1,100  00 

141  66 

1,520  20 

3,000  00 

2,000  00 

17,500  00 

142  49 
Dismissed 

186  90 
104  00 
272  00 
606  68 

Dismissed 
100  09 

Dismissed 
142  14 
142  49 
142  49 

Dismissed 
475  00 
3,023  06 
258  32 
142  49 
142  49 
500  00 

Dismissed 
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Claims  Disposed  of  in  1918 


No. 

13970 

1490« 

14910 

2974 

14404 

14219 

15497 
2312-A 
272^A 

14967 
2320-A 

14911 

14038 

14558 

15114 

15146 
3037 
1565-A 
2403-A 
2349-A 

14971 
2745-A 
2746-A 

15212 
3035 

15296 

14156 

15279 

15280 

15564 
9159 
9111 

14265 


Amount 

Name  of  claimant  claimed 

Delaware  &  Hudson  Co., 

The $74,737  68 

DeirOrfano,   Biogio    7,635  00 

Dell'Orfano,  Filomena  . .  •  329  59 

Dengler,  George  F 1.48  75 

Des  Frances,  Yvan  Marie 

Albert,  et  al 200  00 

Detsel,  Frank  L 69  50 

Devendorf,  Porter 2,100  00 

Deverenx,  Thomas  A 240  00 

Devilbiss,  Lydia  Allen  . . .  600  00 

Dexter  &  Carpenter,  Inc. .  784  80 

Dickinson,  John  J 800  00 

Di  Donna,  Marietta 7,044  84 

Diggins,  John 162  00 

Dillon,  Martin  F 200  00 

Di  Nardi,  Orlando 483  70 

Dobson,  Knfus 1,750  00 

Doory,  Michael 122  50 

Dotter,  S.,  Estate  Co 17,000  00 

Downing,  Carl  R 367  58 

Downing,  Roswell  B 309  80 

Drummond,  Emmagene  . .  500  00 

Dudden,  Florence 5,000  00 

Dudden,  William 2,000  00 

Dudley  Broa  &  Co 1,136  40 

DuflFy,  John 61  75 

Duffy,  Terrance 252  40 

Dugan,  John  P.,  Co 1,390  00 

Dunham,  George  E 135  00 

Dunham,  G^o.  E.,  &  ano.  450  00 

Durkin,  Marjorie 500  00 

Dutcher,  Albert  S 314  00 

Eddy  Valve  Company  . . .  61,609  83 

Eddy  Valve  Company. . .  500  00 
10 


Amount 
awarded 


Dismissed 

$225  00 

230  25 

Dismissed 

180  00 

15  00 

275  00 

150  00 

500  00 

744  36 

20O  00 

210  84 

125  00 

Dismissed 

Dismissed 

400  00 

58  58 

1,800  00 

225  00 

175  00 

233  33 

Dismissed 

Di3mis.<Kd 

1,136  40 

58  58 

75  00 

1,390  00 

Dismissed 

Dismissed 

100  00 

157  00 

Dismisscil 

Dismi8se<i 
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Claims  Disposed  of  in  1918 


No. 

1951-A 
14102 
13899 

38-A 
15093 
875-A 

152U 

1551-A 

2976 

2978 

2977 
14014 
14015 
14024 
14030 
15298 
14026 
14027 

3041 

1193-A 
15155 

2988 
14109 

2986 

2990 
15076 

2989 

3305 

2757-A 

14295 

14677 

29  7- A 

2  9  8- A 

299-A 

2987 


Name  of  claimaDt 

Edwards,  EL  Maria,  Mrs.. 
Eldridge,  Louise  F.  L . . . . 

Ellis,  Elias 

Empire  Engineering  Corp. 
Empire  Sand  Company. . 
Empire  United  Railways, 

Inc 

Evans,  Robert  J.,  &  ano . . 

Everts,  Eva  D 

Eyshman,  Alonzo » 

Eysman,  Frank 

Eysman,  Luther 

Faber,  Harry 

Faber,  Harry 

Fabrey,  Alexander  C . . . . 

Fabrey,  Margaret  C 

Fagan,  James,  as  adm.,  etc. 

Fancher,  Euth 

Fancher,  Ruth 

Farrell,  Earl 

Federal  Tel.  &  Tel.  Co. . . . 
Fischette,  Thomas,  &  ano. 

Fisher,  Malvin 

Fisher,  Willis  G 

Fitzgerald,  John,  Jr 

Foley,  Reuben 

Foltz,  Jennie  G.,  &  ano. . . 

Foltz,  C.  P 

Fonda,  Jacob  A 


.Ford,  Albert  H. 


Ford,  William  T 

Ford,  William  T.,  &  ano. 
Fort,  Rachael  E.,  &  cno. 
Fox,  Alexander 


AmouDi 
claimed 

i 

Amount 
awarded 

$2,117  75 

$450  00 

4,218 

75 

300  00 

300 

00 

85  00 

671,074  97 

Dismissed 

6,749 

05 

1,618  00 

1,339 

37 

Dismissed 

67,500  00 

Dismissed 

3,350 

00 

800  00 

297 

50 

142  49 

148  75 

142  49 

297 

50 

142  49 

201 

76 

62  50 

10,000  00 

450  00 

438 

50 

200  00 

4,800 

00 

225  00 

72 

50 

50  OO 

3,500 

00 

175  00 

335 

50 

125  00 

122 

50 

58  58 

235 

78 

144  08 

490 

00 

275  00 

297 

50 

142  49 

7,124  00 

5,500  00 

297 

50 

142  49 

297 

50 

142  49 

400 

00 

Dismissed 

148 

75 

Dismissed 

1,359 

04 

Dismissed 

21,594 

40 

14,465  33 

904 

90 

650  00 

931 

60 

650  00 

487 

05 

300  00 

297 

60 

142  49 
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Cl«iin8  Disposed  of  in  1918 


No. 

3039 
14031 
14032 
14033 
15638 
14463 

8993 
2244rA 

3040 

13991 

14020 
235 1-A 
2031-A 

10206 
10206 

2820-A 

2821-A 
15285 
14948 
15090 

3122 
15498 

2991 

2321-A 
14965 

15141 
246r-A 

1804-A 
14085 

2670-A 
14974 


Namo  of  claimant 

Francisco^  Edies   

Frankel,  Marks 

Frankel^  Marks 

Frankenliausery  Albert. . . 

Freson,  Michael 

Frisbie  &  Stansfield  Eoik- 

ting  Co.y  Inc 

Fuller,  Leonard  B 

Fulton    Light,     Heat    & 

Power  Co 

Furey,  Peter 

Gallup,  Percy,  &  ano 

Ganberg,  Mary 

Garvin,  Anthony  T 

General   Construction  Co. 

et  al 

Gilbert,  J.  Judson,  et  al. 

Gleason,  Fred 

Glindmeyer,  Ferdinand  . . 
Glindmyer,  Louisa,  et  al. 

Goggins,  James  F 

Goldburgh,  Marcus  M . . . 

Goodbread,  Jerome 

Goodrich,  Rebecca 

Goulds  Manufacturing  Co., 

The 

Graham,  A.  M.,  Coal  Co. . 
Great  Lakes  Construction 

Co 

Green,  Adelbert 

Gregorie,  Sophia 

GriflSn,  Daniel  S.,  et  al. . . 
Grimes,  Bessie 


Amount 
claimed 

$297  50 

600  00 

9,000  00 

3,500  00 

190  00 

11,833  30 
130  00 

70,000  00 

122  50 

2,108  23 

304  58 

405  00 

28,508  44 

fl01,853  161 

25,948  55 

132,966  57 

.  37,948  55  J 

1,085  34 

300  00 

14,677  00 

412  50 

1,266  60 

148  75 

90  00 

10,000  00 
400  00 

264,852  81 

14,000  00 

1,922  00 

10,000  00 

10,000  00 


Amount 
awarded 

$141  66 
225  00 
450  00 
200  00 
100  00 

Dismissed 
Dismissed 

1,500  00 

58  58 

400  00 

100  00 

260  00 

11,149  44 

35,000  00 

1,085  00 

32  00 

533  40 

Dismissed 

30O  00 

Dismissed 

50  00 

Dismissed 
100  00 

51,378  14 

3,650  00 

275  00 

Dismissed 

Dismissed 
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New  Yoek  State  Couet  of  Claims 


Claims  Disposed  of  in  1918 


No. 

3427 
14192 
15220 

300-A 
14678 

14679 

14560 
14858 
15605 

301-A 
13904 

2347-A 

2348-A 

9149 

9154 
15168 
15171 
15172 
14666 
14067 
881-A 

9473 

2322-A 

2997 
15535 
14947 
15091 
15092 

2993 
15213 
15510 
15511 
15492 
14223 


Amount 

Name  of  claimant  claimed 

Groom,  Oeorge   $137  52 

Gsanger,  Paul   990  00 

Gutekunst,  Christian 5,000  00 

Guyer,  Smith 142  50 

Hagaman,  Theodore  G.,  & 

ano,   •. 3,963  39 

Hagaman,    Theodore    C., 

et  al 1,640  69 

Haight,  Edward  L.,  &  ano.  5,700  00 

Hairs,  Alois 484  75 

Hairs,  Alois 624  00 

Hall,  Roland 715  00 

Hamilton,  James  A 180  00 

Hamlin,  S.  Georgia 150  00 

Hamlin,  S.  Georgia 103  00 

Hanrahan,  John 275  00 

Hanrahan,  John  F 675  00 

Harde,  Bonner  &  Co 1,048  90 

Harper,  Fanny   10,000  00 

Harper,  Samuel 2,300  00 

Harriman  &  Co 1,207  61 

Harrod,  Caroline 686  50 

Hart,  Charles  E 4,902  00 

Hart,  Elwin  E 1,001  62 

Hart,  Roscoe  327  50 

Harter,  Aaron  A 262  50 

Harvey,  St.  George 585  60 

Haselo,  John  W.,  et  al. . .  1,000  00 

Haselo,  John  W.,  et  al. . .  18,260  00 

Haselo,  John  W.,  et  al. . .  49,380  00 

Hastings,  Thomas 148  75 

Hayes,  John  L.,  Const.  Co.  86,910  60 

Heit,  Ezra,  et  al 2,200  00 

Heit,  Ezra,  et  al 3,200  00 

Heitkamp,  Henry 1,014  50 

Henderson  &  Company. . .  25  00 


Amount 
awaided 

Dismissed 

$990  00 

650  00 

110  00 

3,449  13 

1,381  01 

1,800  00 

190  00 

90  00 

450  00 

65  00 

80  00 

20  00 

110  00 

337  50 

1,048  90 

Dismissed 

Dismissed 

1,207  61 

135  00 

950  00 

Dismissed 

125  00 

122  69 

585  60 

472  13 

452  00 

8,616  80 

142  49 

Dismissed 

500  00 

750  00 

275  00 

15  00 
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Claims  Disposed  of  in  1918 


No. 
2994 

14437 

14474 

14475 

14981 

2956 

2995 

1536-A 
14715 
14714 
15185 
15369 

3123 
302-A 
14151 
14604 
15147 
15175 
13829 
14783 

13897 
15382 

14037 
13776 
15599 
14784 
14997 
2996 
14653 
15129 
14976 
13859 
13860 

421-A 
14970 


Amount 

Name  of  claimant  claimed 

Hennessey,  John $297  50 

Henrick,  John,  &  ano 10,000  00 

Hess,  Clarence  D 1,980  00 

Hess,  Clarencie  D.,  &  ano.  1,500  00 

Hiler,  Dora  W.,  &  ano. . .  200  00 

HiU,  Walton 148  75 

Hilliger,  Douglas 148  75 

Hinckley  Construction  Co.  2,724  94 

Hirzel,  Albert  C,  &  ano. .  2,310  OO 

Hirzel,  Albert  C,  et  al. . .  2,310  00 

Hoffman,  Andrew 695  00 

Hoffman,  Andrew 475  00 

Hogan,  Michael 195  62 

Holbrook,  William 150  00 

Holden,  Amos  F 25,010  00- 

Holington  Company,  The.  \^q^^^  44  f 

HoUister  &  Babcock 375  50 

Hooper,  Julia  A.,  &  ano. .  3,150  00 

Hooper,  Julia  A.,  &  ano. .  3,350  00 

Hopkins,  Richard   907  62 

Horan,   Madeline,   an   In- 
fant, etc 10,000  00 

Horstman,  Fred 70  00 

Houck,  John  J 1,295  00 

Howard,  William  G 482  50 

Houck,  John  J 1,295  00 

Hoyt,   A.   Eugene 350  00 

Hulling,  Augustus 297  50 

Hume,  Henry  M.,  &  Co. .  115  50 

Huntley,  Chauncey  W. . .  250  00 

Independent  Brewing  Co. .  10,000  00 

Ingalls,  Charles  W 1,660  60 

Ingalls,  Charles  W 2,306  00 

Ireland,  John  De  C,  et  al.  10,000  00 

James,  Nelson 900  00 


Amount 
awarded 

$142  49 

Dismissed 

Dismissed 

28  00 

50  00 

141  66 
Dismissed 
Dismissed 

11  00 

11  00 

50  00 

Dismissed 

Dismissed 

100  00 

Dismissed 

11,570  24 

375  50 
Dismissed 
Dismissed 

707  62 

Dismissed 
50  00 
Dismissed 
482  50 
Dismissed 
Dismissed 

142  49 
Dismissed 

35  00 

2,000  00 

249  09 

Dismissed 

Dismissed 

Dismissed 


294 


Nbw  Yobe  State  Cottbt  or  Ci.aims 


Claims  Dispoeed  of  in  1918 


No. 

674-A 
675-A 
8674 
9643 
9644 

14672 
8984 
2998 
3124 

14694 

13994 
8863 
1511-A 
1516-A 
2279-A 
2280-A 

14996 

14041 
948-A 
2999 
3000 
3043 
3042 

14034 

13779 
3044 
2371-A 

14898 
718-A 
1190-A 
1191-A 
1192-A 
1965-A 
2051-A 
2393-A 

13840 


Amount 

Name  of  claimant  claimed 

Johnson^  Charles  A $^00  00 

Johnson,  Chas.  A.,  &  ano.  324  00 

Johnson,  Frank 525  00 

Johnson,  George  F. 2,898  00 

Johnson,  George  F 2,524  64 

Johnson,  Gertrude 25,000  00 

Johnson,  Jane  B 200  00 

Johnson,  M 289  35 

Johnson,  Thomas 253  12 

Jones,  David  R 2,000  00 

Jones,  Satie  L 500  00 

Juckett,  Byron  D 581  90 

Keams,  Margaret  A 27  50 

Keams,  Margaret  A 81  50 

Keams,  Margaret  A 255  00 

Keams,  Margaret  A 101  00 

Keefe,  Daniel  1 12,035  00 

Kelle,  Fredericka  W 363  00 

Kelleher,  Michael,  &  ano.  4,028  60 

Keller,  Jasper   297  50 

Keller,  William 297  50 

Keller,  William  S 297  50 

Kelly,  Daniel  T 61  25 

Kelly,  Delia  M 1,503  00 

Kelly,  John  F 10,000  00 

Kelly,  John,  Jr. 262  50 

Kenfield,  Aristeen 415  00 

Kennedy,  Jos.  P.,  &  ano. . .  5,625  00 


Kerbangh,  H.  S.,  Inc. 
fBellwood  Eng.  Co., 
Inc.)    


Amount 
awarded 

Dismissed 

Dismissed 

$50  00 

Dismissed 

Dismissed 

8,390  00 

Dismissed 

142  14 

Dismissed 

Dismissed 

100  00 

Dismissed 

27  50 

65  50 

185  00 

60  00 

8,000  00 

200  00 

2,271  45 

142  49 

142  49 

141  66 

Dismissed 

325  00 

600  00 

125  54 

125  50 

350  00 


687,662  45        34,052  59 


Kerwin  Constraction  Co..        10,191  79        10,191  79 
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Claima  Disposed  of  in  1918 


No. 
14322 

14943 
9422 

15003 

14488 

8812 

15117 

14018 
14019 

3428 

2025-A 

2024-A 
13777 
15219 

142-A 
14044 
14042 
15232 

2651-A 

14912 
14701 

3003 
15501 

9065 
15596 
14378 

3001 
2469-A 
14267 
324-A 
3002 


Name  of  claimant 

^^^       •  ^^ 

Eetchum,  Charles  P. . . . 
Kilbome,  A.  W.,  &  Co. . . 
Kincaid,  Mary  A.,  as  exec., 

etc 

King,  Michael 

Kingsbury  Const.  Co 

Kinner,  Julia 

Kliegl,  Anton  T.,  &  ano., 

etc 

Kohar,  Edward 

Kohar,  Joseph 

Kruesi,  Charles 

Kyser,  Jacob 

Kyser,  J.  Carlotta 

Lambert,  Terrence 

Lanahan,  Daniel 

Lane,  Thomas  H 

Lange,  August 

Lange,  Henry  C 

Lannan,  James 

Lathrop,  Shea  &  Henwood 

Co 

Laudis,  George 

Laux,  Richard  C,  &  ano. . 

Leach,  William 

Leamon,  Emma 

Lee,  Charles  K.,  exec,  etc. 

Legge,  Llewellyn 

Lembeck,  Sarah  E.,  Ind., 

etc 

Lintner,  George 

Lomanto,  Loreto 

Loomis,  Frank  J.,  et  al.  . 

Lumbert,  Jeremiah    

Lucv,  John  D 


Amount 
claimed 

Amount 
awarded 

$200  00 

$75  00 

241  13 

241  13 

1,100  00 

550  00 

1,740  00 

Dismissed 

9,863  55 

1,733  61 

200  00 

Dismissed 

770  10 

385  00 

4,000  00 

150  00 

422  70 

100  00 

137  52 

Dismissed 

943  25 

475  00 

1,229  00 

450  00 

4,375  00 

Dismissed 

2,106  25 

200  00 

223  25 

115  00 

549  00 

210  00 

531  00 

289  00 

470  00 

60  00 

2,881  26 

2,658  00 

6,697  50 

427  00 

266  67 

Dismissed 

177  08 

Dismissed 

300  75 

175  00 

6,832  25 

770  00 

1,125  00 

1,125  00 

2,000  00 

Dismissed 

297  50 

142  49 

873  00 

765  50 

9.950  00 

2.000  00 

721  30 

375  00 

297  50 

142  49 
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New  York  State  Couut  op  Claims 


Claims  Disposed  of  in  1918 


No. 
15216 

3429 

1683-A 

341-A 

1&118 

15597 

3051 

1521-A 

2295-A 

3008 

1510-A 

3052 

3050 

3053 
14663 

3005 

3010 

3045 
15287 

3047 

1685-A 
14098 

3048 

2352-A 
10250 
14047 

9477 

2104-A 

9036 
15506 
15377 

3046 
13841 
15136 


Amount 

Name  of  claimant  claimed 

Lux  Mfg.   Co.,  The $1,370  86 

Lynch,  Christopher 137  52 

MoAuliff,  Edward  F 2,273  00 

McCarthy,  Thomas  J 5,000  00 

McClure,  Catharine  B.  J., 

et  al 3,000  00 

McCormick,  John  T 495  00 

McDonnell,  William 122  50 

McGrath,  Stella 103  65 

McGrath,  Stella  A 140  23 

McGrath,  Thomas 148  75 

McGrath,  W.  J 31  10 

McKean,  Edward 297  50 

McKeough,  Henry 61  25 

McNeil,  Henry    297  50 

Mack,    Hereward    M.,    & 

ano    806  86 

Magar,  Frank 148  75 

Maguire,  William 148  70 

Mahanna,  John  L 175  00 

Maier,  Fred,  &  Sons,  Inc.  2,630  20 

Malley,  James 122  50 

Malone,  Thomas,  Jr 4,315  75 

Manhattan  Company,  The  1,775  00 

Manifold,  Joseph 70  00 

Marcellus,  Bessie  M 100  00 

Martin,  James  E 5,853  74 

Maslanka,  Thomas 760  00 

Mason,  Albert  B 120  00 

Mastroianni,   Antonio    .  .  .  1,174  48 

Matthews,   Andrew    293  95 

Mattison,  P.  Scott,  &  ano.  2,011  00 

Maurer,  Anna   300  00 

Maxwell,   Edward    122  50 

Medina,  Village  of 10,003  00 

Meehan,   Charles  M 750  00 


Amount 
awardec 

1 

$350  00 

Dismissed 

Dismissed 

Dismissed 

875 

10 

495 

00 

58 

68 

95 

00 

120 

00 

142 

49 

31 

10 

141 

66 

55 

26 

141 

66 

440 

73 

Dismissed 

Dismissed 

83 

69 

700 

00 

58 

68 

Dismissed 

900 

00 

58 

58 

75 

00 

2,47.0 

94 

210 

00 

Dismissed 

225 

00 

Dismissed 

225 

00 

45 

00 

58 

58 

500 

00 

Dismissed 
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Claims  Disposed  of  in  1918 


No. 

3049 

14734 

9152 

13768 

13767 

14792 

15297 

15060 

16319 

15375 

15059 

15495 
1316-A 
1318-A 
9161 

13995 

13786 
14702 

3004 
15242 
13996 

3125 
13769 
13770 

277-A 
10536 
803-A 

1999-A 
14072 
15041 

3007 
14570 

1892-A 
14692 


Amount 

Name  of  claimant  claimed 

Mdick,   Casper    $122  00 

Mendel,  Abraham   409  85 

Meneely-j  George,  as  tidm., 

etc 1,360  00 

Merrill,  Bertha  C 15,162  OO 

Merrill,  William  A 12,554  25 

Miller,  James  H.,  &  ano. .  200  00 

Mimecci,  Pietro 60  00 

Mimiick,  John 500  00 

Minton  Albert  M.,  &  ano.  200  00 

Minton,  Albert  M.,  &  ano.  400  00 

Mongin,  Frances,  &  ano. . .  4,500  00 

Montrymowicz,  Peter   . . .  7,346  50 

Moore,   Sarah  Beecher. . .  200  00 

Moore,  Sarah  Beecher. . . .  300  00 

Moore,  Spencer  B 1,365  00 

Morehouse,   Friend   C,   & 

ano 3,859  65 

Morris,  Morris 3,150  00 

Moschel's,  Jacob,  Sons,  Inc.  410  88 

Mosher,  Fred 148  75 

Moss,  Frank 15,000  00 

Moss,  Frank  A 1,916  25 

Mulcare,  Michael 535  00 

Monlton,  John  R,  etc 30,290  25 

Moulton,  John  R,  etc 30,204  80 

Munckton,  James,  et  al..  1,179  47 

Murphy,  Charles  E 601  02 

Murray,  John 413  00 

Murray,  Patrick  H.,  etc. .  153,034  00 

Muth,  William 2,652  00 

Myers,  Frances  0 4,400  00 

Myers,  Lafayette 297  50 

National  Starch  Company  53,000  00 

Nellis,  Kate  M.,  &  ano. . .  720  00 

ISTellis,  Kate  M.,  &  ano.  . .  720  00 


Amount 
awarded 

$58  58 
Dismissed 

680  00 

5,162  00 

5,661  75 

25  00 

35  00 

Dismissed 

75  00 

375  00 

Dismissed 

600  00 

Dismissed 

Dismissed 

300  00 

884  00 
Dismissed 
Dismissed 

142  49 
Dismissed 

325  25 
Dismissed 
25,442  50 
10,000  00 

600  00 

400  00 

150  00 
25,000  00 

200  00 
Dismissed 

142  49 

17,250  00 

30  00 

30  00 
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No. 

3054 

14720 

9874 

9875 

9878 
10823 

1961-A 

2194-A 

14673 

14743 

15176 

1134-A 
15251 

777-A 

1250-A 
209 6-A 

13812 

14149 

14150 
439-A 


New  Tobk  State  Cotjbt  ov  Ci.aims 

Claims  DisiMMed  of  in  1018 

Amount 
Name  of  claimaDt  claimed 

Newkirk,   Jamee    $297  50 

Newport  Construction  Co.  5,427  40 

New  York  Central  R.  R. 

Co.,  The 46,000  00 

New  York  Central  &  Hud- 
son River  R.  R.  Co 51,000  00 

New  York  Central  &  Hud- 
son River  R.  R.  Co 56,000  00 

New  York  Central  &  Hud- 
son River  R.  R.  Co 500  00 

New  York  Central  &  Hud- 
son River  R.  R.  Co. . .  1,625  00 

New  York  Central  Rail- 
road Co.,  The 2,806,560  00 

New  York  Central  Rail- 
road Co 3,000  00 

New  York  Central  Rail- 
road Co 37,429  40 

New  York  Central  Rail- 
road Co   12,135  00 

New  York  State  Railways         4,530  00 

New  York  State  Railways         5,020  00 

New  York  Telephone  Com- 
pany    228  48 

New  York  Telephone  Com- 
pany     8,451  32 

New  York  Telephone  Com- 
pany     308  56 

New  York  Telephone  Com- 
pany    88  20 

New  York  Telephone  Com- 
pany    302  95 

New  York  Telephone  Com- 
pany     1,837  30 

Niagara,       Lockport       & 

Ontario  Power  Co   . . .  4,951  76 


Amount 
awarded 

$141  66 
3,002  60 

Dismissed 

Dismissed 

Dismissed 

Dismissed 

DismisseJ 

581,560  00 

Dismissed 

36,988  88 

Dismissed 

353  00 

1,506  00 

168  00 
5,500  00 

165  02 
76  20 

266  61 
1,100  00 
1,618  05 
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Claims  Dispoeed  of  in  1018 


No. 
10177 

14393 

14503 

14504 
15223 
15505 
14087 
14899 
15732 

3055 
15393 
561-A 

1168-A 
14271 

9173 
14261 

2400-A 

15077 

143-A 
9156 
9155 

15130 

1479-A 
14913 
15116 

14873 

15614 

9153 

304;-A 


Amount 

Name  of  claimant  claimed 

Niagara,       Lockport       & 

Ontario  Power  Co $1,3*90  00 

Noakes,  Fred  J.,  &  ano. .  2,500  00 

Noeth,  Cecelia  V J  ^'^^^  ®^ 

I  4,948  21 

Noon,  Kose,  &  ano 140  00 

Nuttal,  Mary 1,883  00 

O'Brien,  David  H.   2,631  50 

O'Brien,  James,  adm.,  etc  25,000  00 

O'Brien,  Jarvis  P 1,811  00 

O'Connor,  Gteorge 262  50 

Orlick,  John,  as  exec. ...  326  25 

Oswego  Country  Club. . .  5,000  00 

Oswego  Country  Club  . ..  13,000  DO 

Oswego  Country  Club   . . .  5,000  00 

Oswego,  County  of 7,021  31 

Oswego  &  Syracuse  Rail- 
road Co.,  et  al 88,750  00 

Paddleford,    Jesse    F.,    & 

ano 1,802  57 

Page,  David  B.,  et  al.,  etc.  50O  00 

Paris,  Charies  H.,  &  ano.  750  00 

Parker,  Andrew 1,500  00 

Parker,  Terence,  as  adm., 

etc 1,570  00 

Parsons,  James  W.,  &  ano.  500  00 

Parsons,  John  S.,  as  trus.  33,081  51 

Pasquerillo,  Laurenza  ...  7,622  00 
Pathfinder       Construction 

Co.,  Inc.,  The 1,327  96 

Patrick,  Walter 116  00 

Patrick,  Walter *.  125  00 

Patten,  Sarah  J.,  as  admx., 

etc 350  00 

Pearse,  James  C 431  00 


Amount 
awarded 

$505  25 

20  00 

-      3,200  00 

45  00 

325  00 

175  00 

Dismissed 

950  00 

125  54 

68  00 

Dismissed 

Dismissed 

Dismissed 

7,021  31 

Dismissed 

Dismissed 

150  00 

150  00 

750  00 

785  00 

200  00 

Dismissed 

133  00 

1,327  96 

35  00 

35  00 

175  00 

290  00 
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New  Yobk  State  Coubt  of  Culhsb 


Claims  Disposed  of  in  1918 


No. 
305-A 

306-A 

10063 

14897 

14366 

10362 

3011 
507-A 

1832-A 
14438 
15509 
15598 

3012 

307-A 
15595 

3013 
15496 

1050-A 

1051-A 
14296 
14016 
14017 
15477 
13868 
15027 

14062 
3057 
3058 
3059 
3015 
2314-A 
326-A 
2372-A 


Amount 

Name  of  claimant  claimed 

Pearse,  Frank  T $559  15 

Pearse,  Maiy  E.,  et  al. . .  489  83 

Peck,  Duncan  W 49,863  92 

Penfold,    Danford    J.,    & 

ano 6,000  00 

Penny,  F.  H 116  87 

Peoples  Gas  &  Electric  Co.  176,696  01 

Peoples  Gas  &  Electric  Co.  40,000  00 

Peoples  Gas  &  Electric  Co.  40,000  00 

Pepper,  Josephine 786  00 

Perkins,  Albert  H. 1,125  00 

Perkins,  D.  A 180  62 

Perrault,  Joseph 175  00 

Pettis,  Clifford  R 1,125  00 

Petrie,  Frank 297  50 

Philbrook,  Horace  W 1,792  45 

Phillips,  Marcus  H 972  00 

Phillips,  Marcus  H 8,137  60 

Phillips,  Marcus  H 7,978  00 

Pietraszewski,  Wolenty  . .  4,000  00 

Pietraszewski,  Wolenty  . .  207  50 

Post,  William,  &  ano 23,808  00 

Powell,  Sarah,  &  ano 200  00 

Pratt,  Emily  R.,  as  exec., 

etc 1,185  34 

Pronznski,  John 935  85 

Quackenbush,  William  N.  297  50 

Quinn,  John    148  75 

Quinn,  John    61  25 

Rankin,  Daniel   148  75 

Keed,  Francis   56  50 

Reglin,   August    164  95 

Reidy,  Edith  T 84  00 


Amount 
awarded 

$350  00 
250  00 

5,000  00 


300  00 

Dismissed 

29,000  00 

4,549  32 

Dismissed 

190  00 

1,125  00 

142  49 

125  00 

1,125  00 

142  49 

300  00 

700  00 

1,686  40 

773  10 

250  00 

110  00 

23,808  00 

25  00 

Dismissed 

242  20 

141  66 

Dismissed 

58  58 

Dismissed 

20  00 

125  00 

64  00 
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Claims  Dispoeed  of  in  1918 


No. 

1854-A 

15079 

14028 

14029 

1S499 

14121 

15494 
267-A 
288-A 
3016 
373-A 

15248 

3O60 
14914 

2358-A 
15570 
15229 

209 8-A 

1001-A 

3061 
325-A 

2373-A 
14829 
13846 
268-A 

2353-A 
15508 
15104 
15239 
14076 

2325-A 
2326-A 


Amount 

Name  of  claimant  claimed 

Bexford  Flats  Bridge  Co.  $43,000  00 

Ribstein-Holter  Co 18,503  57 

Rice,  Edward 140  00 

Rice,  Edward 4,000  00 

Rice,  Erank 801  75 

Richmond,  Jackson  L. . . .  3,950  00 

Rickman,  Regina 1,316  00 

Rionx,  Alphonse 1,857  55 

Roach,  Morris  A 922  85 

Roberts,  Frank  116  87 

Rochester,      Syracuse      & 

Eastern  R  R.  Co 25,050  00 

Rogers,  (j^rge  W.,  &  Co., 

Inc 67,558  90 

Roof,  Stickney 297  50 

Romano,  Peter 6,986  00 

Rosa,  Nelson  W.,  &  ano. .  15,000  00 

Roscoe,  Ben  W.,  Jr 2,500  00 

Ross,  George,  &  ano 45  00 

Ross,  Glenn 5,000  00 

Rossow,  George  C,  etc. . .  11,068  50 

Rowland,  Palmer 162  50 

Rowley,  Richard  D 639  75 

Ruby,  Richard  B 52  97 

Russell,  James  H 620  00 

Ryan,  Jerry  F 15,274  00 

Ryan,  Martin 590  00 

Ryan,  Walter  S 103  50 

Scanlon,  Dennis 3,790  00 

Scanlon,  Joseph  P 3,779  96 

Scanlon,  William 1,387  00 

Schlnskar,  Frederika,  Ind., 

etc 1,525  00 

Schaub,  Charles  A.,  &  ano.  127  00 

Scheifele,  George  L 146  00 


Amount 
awarded 

$37,290  00 
Dismissed 

50  00 

200  00 

250  00 

254  96 

250  00 

950  00 

544  00 

Dismissed 

Dismissed 

82,301  90 

141  66 

167  00 

5,576  93 

1,476  70 

30  00 

Dismissed 

1,584  16 

83  69 

350  00 

52  97 

Dismissed 

500  00 

175  00 

103  50 

125  00 

Dismissed 

581  60 

220  00 

100  00 

146  00 
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No. 

9514 
2383-A 

3068 
13979 

2621-A 

3018 

2011-A 

1758-A 

2772-A 
15228 

3019 
15224 
16642 

3065 
15021 

3066 

308-A 
14986 
14000 
14703 

2809-A 
646-A 

2526-A 

3063 
15217 

309-A 
10360 

1833-A 

2404-A 
14001 

3064 

2623-A 

3020 


Amount 

Name  of  claimant  claimed 

Schermerhom,  Helen  M.  $2,059  20 
Schroeppel,     Albert     W., 

et  aL 8,000  00 

Schubert,  John 297  50 

Schultze,  Paul 950  00 

Schunnemunk  Const.  Co..  3,204  80 

Seads,  William,  Jr 297  50 

Seegar,  Walter  L 275  00 

Seeley,  Charles  E 24,250  00 

Seneca  Water  Co.,  The.  - .  47,999  13 

Shattuck,  Daniel,  &  ano. .  450  00 

Shaver,  George 148  75 

Sherman  Stalter  Co.,  Tha  5,413  14 

Sherman  Stalter  Co.,  The.  141,549  30 

Sherry,  Patrick 148  75 

Sibley,  Hiram  W.,  et  al. .  3,971  40 

Sievert,  John 148  75 

Simpson,  John  F.,  &  ano.  312  35 

Skiff,  Marvin 250  00 

Skinner,  Lewis  H 407  00 

Smith,    Edward,    Packing 

Co. 715  00 

Smith,  Ella  J.,  Ind.,  etc. .  6,200  00 

Smith,  James  B. 3,363  00 

Smith,  Marie 2,000  00 

Smith,  Spencer 297  60 

Smith,  Weldon  D 96  38 

Smith,  William  H 411  26 

Snell,  Jacob  Salem 100  00 

Snyder,  John  L 2,635  00 

Soutar,  John  W 922  00 

Spoonnoggle,  Francis  P..  2,035  76 

Spraker,  M.  Goodsell 148  75 

Stanton,  Richard  P 6,744  29 

Stauring,  Frankling 297  50 


Amount 
awarded 

Dismissed 

Dismissed 

$141  66 

950  00 

3,147  05 

142  49 

150  00 

2,000  00 

5,452  78 

Dismissed 

142  49 

3,823  69 

24,321  24 

141  66 

Dismissed 

Dismissed 

200  00 

Dismissed 

7  00 

Dismissed 
250  00 

Dismissed 
400  00 

141  66 
81  38 

275  00 

Dismissed 

300  00 

227  00 

35  00 

Dismissed 

Dismissed 

142  49 
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Claima  Disposed  of  in  1918 


No. 
3017 

15006 

15122 

15132 

2354-A 
15252 

1512-A 

.2281-A 
14932 

2468-A 
15151 
14074 

3067 

3062 
15158 
15374 

1509-A 

2282-A 

1682-A 

3021 

2783-A 
13948 
15368 
15673 
14944 

14687 

14218 
14002 


Amount 

Name  of  claimant  claimed 

Stauring,  John  P $297  50 

Stebbins,  Heniy  H.,  et  al.  35,000  00 

Steves,  John  E 20,000  00 

Stewart,  Alexander  M.,  & 

ano 1,431  00 

Stewart,  Anna  E.,  &  ano. .  415  02 

Stotesbury,  Louis  W 455  58 

Stranahan,  J.  Orley 44  15 

Stranahan,  Orley  J 490  00 

Studor,  Emma  B 1,037  00 

Suffolk  Contracting  Co. . .  26,020  72 

Sullivan,  Gertrude 5,345  00 

SuUivan,  Jemiy  H.,  liid., 

etc 7,780  00 

Swart,  SneU 297  50 

Swart,  Walter 297  50 

Swick,  G.  Herbert 200  00 

Swick,     G.     Herbert,     as 

Comm.,  etc 200  00 

Sylvan       Beach       "Union 

Chapel 203  00 

Sylvan        Beach      "Union 

Chapel ; 165  00 

Tang,  Bemhard 993  00 

Tapling,  George 255  00 

Tasker,  Benjamin  M 1,250  00 

Thayer,  Warren  T.,  et  al.  132  79 

Thomas,  Carrie  J 791  20 

Thomas,  Harriet 27,000  00 

Thomson,    George    E.,    as 

liquidator,  etc 4,956  20 

Titchener,  Edmund  H.,  as 

trustee 5,275  61 

Traver,  William  A 81  OO 

Tripp,  Ira  A.,  &  ano 1,012  50 


Amount 
awaraed 

$142  49 

11,500  00 

Diflmissed 

364  90 

310  OO 

455  58 

44  15 

175  00 

125  00 

5,902  10 

1,200  00 

828  75 

141  66 

141  66 

75  00 

75  00 

150  00 

50  00 
Dismissed 

100  09 
Dismissed 

132  79 
Dismissed 
13,000  00 

4,956  20 

3,829  64 
40  50 
25  00 
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No. 
15273 

9242 

2783-A 

2355-A 

13772 

13831 

14816 
1982-A 
1927-A 

15139 

15502 

3056 

8907 
15317 
15318 

3069 

14918^2 

14091 

9096 

9017 
15373 
15133 

2107-A 
14051 
15156 
15504 
14220 
13931 

3025 
14012 
14013 

2327-A 


Amount 

Name  of  claimant  claimed 

Troyanowich,   Andrew,   as 

adm $5,393  00 

True,  George  E.,  et  al. . .  60,103  90 

Tumey,  Henry  P 450  00 

Tuttle,  NeUie  D 263  80 

r     875  00 

Tyron,  William,  &  ano. . .  ^   1,400  00 

t  1,400  00 

United  ConBtruction  Co. .  11,718  53 

Vanderpool,  Frank   9,760  00 

Vanderpool,  Jeremiah  . . .  300  00 
Vanderpool,    Lucy,    exec, 

etc 9,760  00 

Van  Patten,  Milo 297  50 

Van  Tassel,  Abraham  ...  45  00 

Van  Evera,  Jay,  &  ano. . .  869  38 

Van  Evera,  Jay,  &  ano. . .  574  38 

Van  Voast,  Charles 297  50 

Vaughn,  Helen  M.  Scher- 

merhorn 505  92 

Vedder,  Warren  W 3,675  00 

Virgil,  Fred 253  25 

Virgil,  Lute 703  90 

Volkosh,  Fred 500  00 

Vreeland,  Bertha  Lay 400  00 

Vrooman,  Edward  S 3,925  00 

Vrooman's,  J.  V.,  Sons  Co.  1,170  00 

Vrooman,  Lizzie,  as  admx.  42  00 

Vrooman,  Millie 401  00 

Walrath,  Abram  Co.,  The.  150  00 

Walsh  Construction  Co. . .  14,464  57 

Walthart,  S.  J 87  50 

Warner,  Edward 333  30 

Warner,  Edward 3,000  00 

Warr,  William  W 423  00 


Amount 
awarded 


$500  00 

Dismissed 

Dismissed 

165  00 

Dismissed 

7,873  9.6 

Dismissed 

190  00 

Dismissed 
142  49 

Dismissed 
175  00 
225  00 
141  66 

505  92 

425  00 

Dismissed 

Dismissed 

Dismissed 

Dismissed 

350  00 

1,050  00 

Dismissed 

275  00 

50  00 

735  00 

Dismissed 

125  00 

200  00 

170  00 
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Claima  Disposed  of  in  1918 


No. 
2087-A 

2090-A 

2297-A 

2298-A 
16169 

2464-A 
14880 
14983 
13845 

2639-A 
14270 

9876 

9877 

1684-A 
14371 

3070 
16307 
16134 
14166 
13969 
16489 
16388 

3024 

9397 

14841 

14843 

3022 

310-A 

328-A 

16159 

14021 
23  5  6- A 
2328-A 


Amount 

Name  of  claimant  cialmed 

Waterloo  Woolen  Mfg.  Co.  $2,000  00 

Waterloo  Woolen  Ml'g.  Co.  3,500  00 

Waterloo  Woolen  Mfg.  Co.  6,000  00 

Waterloo  Woolen  Mfg.  Co.  33,850  00 

Webb,  WiUiam  T.,  Kev. .  195  00 

Weimer,  Flrederick 220  00 

Weimer,  Frederick 1,482  66 

Welch,  J.  Henry 25  00 

Welcome,  George  A.,  Jr. .  2,000  00 

Weller,  Spencer 7,550  00 

Wendell,  James  G 5,000  00 

West  Shore  R.  R.  Co.,  etc.  56,000  00 

West  Shore  R.  R.  Co.,  etc.  46,000  00 

West  Shore  R.  R.  Co.,  etc.  200,300  00 

West  Shore  R.  K  Co.,  etc.  1,250  00 

Whalen,  David 148  75 

Whedon,  Milford  D -. .  1,968  38 

Whitbeck,  Ella  B 1,000  00 

White,  George  B.,  &  ano. .  1,600  00 

Whitman,  G.  Boardman..  134  50 

Whitmeyer,  Henry 2,464  50 

Whitmore,  Rauber 

&  Viciniis 134  29 

Wittenbeck,  George 297  50 

Whitwell,  Ella  W.,  &  ano.  526  95 

Wilcox,  Bernard  E 680  00 

Wilcox,  Fred  A 702  00 

Wilds,  John  H 297  50 

Wilford  Realty  Co 200  00 

Williams,  Addie  M 194  00 

Williams,  Mary  Ellen,  & 

ano 10,000  00 

Wilson,  Thomas 3,500  00 

Woglum,  John  H 989  04 

Wooding,  Albert   225  00 


Amount 
awaraed 

Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
$75  00 
427  00 
Dismissed 
2,000  00 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 

141  66 
1,968  38 

Dismissed 

Dismissed 

67  50 

1,066  00 

134  29 

142  49 
Dismissed 
Dismissed 

50  00 

142  49 

150  00 

125  00 

650  00 

250  00 

937  66 

85  00 
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Claims  Dispoeed  of  in  1918 

Amount  Amount 

No.  Name  of  claimant  claimed  awarded 

835-A  Wright,  Cora  V $160  00  Dismissed 

15099      Wright,  Cora  V 1,076  00  $150  00 

15138      Wright,  Cora  V 75  00  Dismissed 

2374-A  Wright,  Ehner 420  00  160  00 

15534      Yarter,  Adolphus  D 1,600  00  450  00 

7812      Young,  Chas.  H.,  exec. . .  850  00  75  00 

3071      Youngs,  George  H 148  75  142  49 

I  ■ 

State  op  New  York  —  Coubt  op  Ci^aims 

Number  of  claims  disposed  of  during  1918 728 

Amount  claimed $42,124,587  95 

Amount  awarded $1,898,550  69 

Amount  claimed  in  claims  in  which  awards  were 

made $9,879,941  86 

Number  of  claims  dismissed 206 

AwABDfi  BT  BePBBBES 

The  following  claims,  tried  before  referees,  were  disposed  of 
during  1918: 

BY  HON.  ALBEBT  HAIGHT 

Amount  Amount 

No.  Claimant  claimed  awarded 

14471     BuflFalo  Dredging  Co...    $661,690  23        $160,000  00 
14696     Burgard,  Henry  P 475,686  41  172,384  25 

BY  HON.  IBVINO  G.  VANN 

10006     Marvin,  Will  F.,  etc 50,000  00  5,700  00 

'  I  I 

Amount  claimed $1,187,376  64 

Amount  awarded 328,084  25 
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Claims  Disposed  of  in  1918 

Judgments  Entered  by  Dibection  of  Appellate  Coubts 

Ballou,  Henry  a,  Claim  Nos.  648-A  and  1786-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $12,463.68/  entered  July  13,  1917,  unanimously 
affirmed  with  costs  to  the  State.  (181  App.  Div.  961.  No 
opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judgment 
and  for  $74.40,  costs  to  the  State,  entered  February  28,  1918. 

Bingham,  Charlotte  A.,  Claim  No.  14106. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,  entered 
January  16,  1918,  unanimously  affirmed  with  costs  to  the  State. 
(186  App.  Div.  930.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $73.00,  costs  to  the  State,  entered  December  10, 
1918. 

Columbia  Distilling  Company,  Claim  No.  2483-A. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,  entered 
December  28,  1917,  affirmed  with  costs  to  the  Stata  (183  App. 
Div.  345.  Opinion  by  John  M.  Kellogg,  P.  J. ;  concurred  in  by 
Lyon  and  Henry  T.  Kellogg,  J  J. ;  dissenting  opinion  by 
Cochrane,  J. ;  concurred  in  by  Woodward,  J.^) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  $82.00,  costs  to  the  State,  entered  May  18,  1918. 

County  Construction  Company,  Claim  No.  2060-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $1,300.00,  entered  August  3,  1917,  "  reversed  on  the 
ground  that  it  is  against  the  weight  of  evidence  and  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event  All  con- 
cur. The  court  disapproves  of  the  second,  third  and  sixth  findings 
of  fact."     (185  App.  Div.  898.    No  opinion.) 


^  The  opinion  of  the  Court  of  Claims  by  Fennell,  J.,  is  reported  in  17  Ct. 
CI.  Rep.  7. 

*  The  opinions  of  the  Appellate  Division  by  Elellogg,  P.  J.,  and  by  Cochrane, 
J.,  are  reported  in  this  volume  at  pages  236  and  240. 
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Claims  Disposed  of  in  1&18 

Judgment  of  the  Court  of  Claims  reversing  the  previous  judg- 
ment and  granting  a  new  trial,  with  costs  to  the  appellant  to  abide 
the  event,  entered  December  13,  1918. 

Davey,  Peter,  Claim  No.  14568. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,  entered 
September  10,  1917,  unanimously  affirmed.  (184  App.  Div.  916. 
No  opinion.) 

Judgment  of  the  Court  of  Claims,  affirming  the  previous  judg- 
ment of  dismissal,  entered  December  13,  1918. 

Doty,  Edwin,  Claim  No.  9981 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,' 
entered  May  15,  1917,  unanimously  affirmed  with  costs  to  the 
State.     (186  App.  Div.  930.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment of  dismissal  and  for  $64.00,  costs  to  the  state,  entered 
December  10,  1918. 

Ford,  Albert  H.,  Claim  Nos.  2757-A,  14295  and  14677. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $14,465.33  unanimously  "  reversed,  on  law  and  facts, 
and  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.  The  court  disapproves  of  the  eighteenth  finding  of  fact." 
(184  App.  Div.  620.    Opinion  by  Lyon,  J.    All  concur.*) 

Judgment  of  the  Court  of  Claims  reversing  the  previous  judg- 
ment on  the  law  and  facts  and  granting  a  new  trial,  with  costs  to 
the  appellant  to  abide  the  event,  entered  December  10,  1918. 

Hood,  Charles  N.,  Claim  No.  1557-A. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,  entered 
November  6,  1916,  unanimously  affirmed  with  costs  to  the  State. 
(185  App.  Div.  899.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  $68,  costs  to  the  State,  entered  December  24,  1918. 


8  The  opinion  of  the  Court  of  Claims  by  Ackerson,  P.  J.,  is  reported  in  17 
Ct.  CI.  Rep.  at  page  22. 

*  The  opinion  of  the  AppeUate  Division  by  Lyon,  J.,  is  reported  herein  at 
page  244. 
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Hopkins,  Richard,  Claim  No.  13896. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $637.45  affirmed  with  costs.  All  concurred,  except 
Cochrane,  J.,  dissenting.     (181  App.    Div.  961.     No   opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  $90.50,  costs  to  the  claimant,  entered  January  3, 
1918. 

Judgment  of  the  Appellate  Division  affirmed  with  costs.  (228 
N.  Y.  611.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg- 
ment of  the  Court  of  Claims,  and  for  $104.60,  costs  to  claimant, 
entered  April  17,  1918. 

Ingalls  Stone  Co.,  Claim  No.  10619. 

Judgment  of  the  Appellate  Division  unanimously  affirming  the 
judgment  of  the  Court  of  Claims  dismissing  the  claim,'  with 
costs  to  the  State  (178  App.  Div.  942.  No  opinion),  affirmed 
with  costs  to  the  State.    (223  N.  Y.  600.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg- 
ment dismissing  the  claim  with  $102,  costs  to  the  State,  entered 
May  31,  1918.* 

Kahleij,  Cornelius,  and  ano..  Claim  No.  2165- A. 

Judgment  of  the  Court  of  Claims,  entered  October  17,  1917, 
dismissing  the  claim  upon  the  merits,  reserving,  however,  to  the 
claimant  any  claim  or  demand  which  said  claimants  may  have, 
if  any,  for  damages  sustained  by  them  in  consequence  of  the 
filing  and  service  pf  the  notice. of  appropriation  herein  on  Sep- 
tember 2,  1914,  and  down  to  the  date  of  the  making  and  service  of 
the  resolution  of  the  Canal  Board  repealing  and  rescinding  the 
appropriation,  as  more  fully  set  forth  in  the  judgment,^  unani- 
mously affirmed,  with  costs  to  the  State.  (181  App.  Div.  961. 
No  opinion.) 

«  The  opinion  of  the  Court  of  Claims  by  Webb,  J.,  is  reported  in  16  Ct.  CL 

Rep.  43. 

•  See  17  Ct.  CI.  Rep.  358. 

f  The  opinion  of  the  Court  of  Claims  by  FenneU,  J.,  is  reported  in  17  Ct.  CI. 

Rep.  103. 
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Claims  Disposed  of  in  1918 


Judgment  of  the  Appellate  Division  reversed  and  a  new  hear- 
ing granted,  with  costs  to  the  claimants  in  all  courts  to  abide  the 
event.  (223  N.  Y.  383.  Opinion  by  Pound,  J. ;  concurred  in 
by  Hiscock,  Oh.  J.,  Collin,  Cardozo,  Crane  and  Andrews,  JJ. ; 
Cuddeback,  J.,  dissenting.*) 

Judgment  of  the  Court  of  Claims  reversing  the  original  judg- 
ment and  granting  a  new  hearing,  with  costs  to  the  claimants  in 
all  courts  to  abide  the  event,  entered  May  28,  1918. 

Konner,  Victoria,  Claim  No.  1279-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $2,200.00,®  entered  October  24,  1916,  reversed  and 
the  claim  dismissed  with  costs  to  the  appellant.  (180  App.  Div. 
837.  Opinion  by  Woodward,  J.;  concurred  in  by  Lyon  and 
Sewell,  J  J. ;  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting  without 
opinion.^) 

Judgment  of  the  Court  of  Claims  dismissing  the  claim  and 
awarding  the  sum  of  $258,  costs  to  the  State,  entered  March  5, 
1918. 

Marcellus  &  Otisco  Lake  Railway  Co.,  Claim  No.  1335-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $2,508.11,  entered  October  30,  1916,  unanimously 
affirmed  with  costs  to  the  claimant  (183  App.  Div.  911.  No 
opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg- 
ment and  for  $116.13,  costs  to  the  claimant,  entered  March  20, 
1918. 

Miller,  John  B.,  et  al..  Claim  No.  9541. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,*  entered 


*The  opinion  of  the  Court  of  Appeals  is  reported  in  17  Ct.  CI.  Rep.  at 
page  318. 

»  The  opinion  of  the  Court  of  Claims  by  Cunningham,  J.,  is  reported  in  16 
Ct.  CI.  Rep.  92. 

iThe  opinion  of  the  Appellate  Division  by  Woodward,  J.,  is  reported  in 
16  Ct.  CI.  Rep.  320. 

2  The  opinion  of  the  Court  of  Claims  by  Rodenbeck,  J.,  is  reported  in  14-15 
Ct.  CI.  Rep.  at  page  266. 
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June  13,  1910,  unanimously  affirmed  with  costs.  (164  App.  Div. 
522.     Opinion  by  Woodward,  J.    All  concurred.) 

Judgment  of  the  Board  of  Claims  affirming  the  original  judg- 
ment "and  for  the  sum  of  $119.90,  costs  to  the  State,  entered 
November  20,  1914. 

Order  of  the  Appellate  Division,  affirming  the  judgment  of 
the  Court  of  Claims  affirmed  with  costs  to  the  State.  (223  N.  Y. 
690.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg- 
ment and  for  the  sum  of '$133,  costs  to  the  State,  entered  July  12, 

1918. 

I 

Munro,  John,  Claim  No.  2803-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $21,284.00,*  entered  December  9,  1916,  affirmed  with 
costs  to  the  claimant.  (181  App.  Div.  30.  Opinion  by  Woodward, 
J. ;  concurred  in  by  Kellogg,  P.  J.,  and  Sewell,  J.  Dissenting 
opinion  by  Cochrane,  J.,  concurred  in  by  Lyon,  J.*) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg- 
ment and  for  $60,  costs  to  the  claimant,  entered  January  4,  1918. 

Judgment  of  the  Appellate  Division  affirmed  by  the  Court  gf 
Appeals  with  costs  to  the  claimant.  (223  N.  T.  208.  Opinion 
by  Crane,  J.;  Hiscock,  Ch.  J.,  Chase,  Hogan,  Pound,  Mc- 
Laughlin and  Andrews,  JJ.,  concur.*) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg- 
ment and  for  the  sum  of  $162.83,  costs  to  the  claimant,  entered 
April  17,  1918. 

O'Neil,  Frank  S.,  Claim  No.  2763-A. 

Judgment  of  the  Appellate  Division,  which  unanimously 
affirmed  a  judgment  of  the  Court  of  Claims  in  favor  of  the 


•The  opinion  of  the  Court  of  Claima  by  Ackerson,  P.  J.,  is  reported  in  16 
Ct.  CI.  Rep.  149. 

^The  opinions  of  the  AppeUate  Division  by  Woodward  and  Cochrane,  J  J., 
are  reported  in  16  Ct.  CI.  Rep.  at  pages  326  and  320. 

*^  The  opinion  of  the  Court  of  Appeals  by  Crane,  J.,  is  reported  in  17  Ct.  CL 
Rep.  312. 
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claimant  for  the  sum  of  $1,080.64,**  unanimously  affirmed  with 
costs  to  the  claimant.  (223  N.  Y.  40.  Opinion  by  Pound,  J. ; 
Hiscock,  Ch.  J.,  Chase,  Hogan,  McLaughlin,  Crane  and  Andrews, 
JJ.,  concur/) 

Judgment  of.  the  Court  of  Claims  affirming  the  original  judg- 
ment and  for  $112.60,  costs  to  the  claimant,  entered  March  12, 
1918. 

Pine,  James  K.  P.,  Claim  No.  10260. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  .sum  of  $1,910.39  unanimously  affirmed  with  costs  to  the 
claimant.     (179  App.  Div.  966.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  original  judg^ 
ment  and  for  $171,  costs  to  the  claimant,  entered  Janaury  9, 
1918. 

Ribstein-Holter  Co.,  Inc.,  Claim  No.  1579-A. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim,*  entered 
February  16,  1918,  unanimously  affirmed  with  costs  to  the  State. 
(186  App.  Div.  930.    No  opinion.) 

•  Judgment  of  the  Court  of  Claims,  affirming  the  previous  judg- 
ment dismissing  the  claim  and  for  the  sum  of  $74.00,  costs  to 
the  State,  entered  December  10,  1918. 

I 
» 

Rizzi,  Vincenzo,  Claim  No.  14675. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $600.00,*  entered  September  13,  1917,  unanimously 
affirmed  with  costs  to  the  claimant.  (182  App.  Div.  905.  No 
opinion.) 


•The  opinion  of  the  Court  of  Claims  by  Ackerson,  P.  J.,  is  reported  in  16 
Ct.  CI.  Rep.  74. 

^The  opinion  of  the  Court  of  Appeals  by  Pound,  J.,  is  reported  in  17  Ct. 
CI.  Rep.  305. 

^  The  opinion  of  the  Court  of  Claims  by  Fennell,  J.,  is  reported  in  this 
volume  at  page  54. 

•  The  opinion  of  the  Court  of  Claims  by  Paris,  J.,  is  reported  in  17  Ct.  CI. 
Rep.  54. 
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Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  the  sum  of  $72.85,  costs  to  the  claimant,  entered 
February  8,  1918. 

Motion  by  the  State  for  leave  to  appeal  to  the  Court  of  Appeals 
on  the  ground  that  a  question  of  law  was  involved  which  should 
be  reviewed  by  the  Court  of  Appeals,  was  denied  by  the  Appellate 
Division.     (183  App.  Div.  915.) 

Sherman,  Lanelle  M.,  Claim  No.  2647-A. 

Judgment  of  the  Appellate  Division,  affirming  a  judgment  of 
the  Court  of  Claims  in  favor  of  the  claimant  for  the  sum  of 
$9,00(i.OO,^  entered  January  22,  1917,  unanimously  affirmed  with 
costs  to  the  claimant.    (223  N.  Y.  550.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  the  sum  of  $123.00,  costs  to  the  claimant,  entered 
March  9,  1918. 

Smith,  William  H.,  Claim  No.  14682. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $5,210.00,*  entered  October  7,  1917,  "  affirmed,  with 
costs,  on  the  authority  of  Remington  v.  State  of  New  York.  (116 
App.  Div.  522.)  All  concurred,  except  John  M.  Kellogg,  P.  J., 
dissenting  on  the  ground  that  the  maintenance  of  the  park  was 
a  governmental  function.  (Barrett  v.  State  of  New  York,  220 
N.  Y.  423.)"     (185  App.  Div.  918.  No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  the  sum  of  $67.71,  costs  to  the  claimant,  entered 
November  6,  1918. 

Wright,  George  S.,  Claim  No.  3023. 

Judgment  of  the  Appellate  Division  modifying  a  judgment  of 
the  Court  of  Claims  in  favor  of  the  claimant  for  the  sum  of 

1  The  opinion  of  the  Court  of  Claims  by  Fennel!,  J.,  is  reported  in  16  Ct. 
a.  Rep.  159. 

*  The  opinion  of  the  Court  of  Claims  by  Ackerson,  P.  J.,  is  reported  in  17 
Ct.  CI.  Rep.  98, 
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$297.50,'  by  reducing  the  same  to  so  much  of  the  claim  as  accrued 
subsequent  to  May  10,  1894,  namely,  to  the  sum  of  $141.25  and 
as  so  modified  unanimously  aflSrmed  without  costs,  modified  by 
adding  interest  on  the  claim  as  allowed  from  the  date  of  filing, 
and,  as  so  modified,  affinned,  with  costs  to  the  claimant.  (223 
IST.  Y.  44.  Opinion  by  Hogan,  J.,  concurred  in  by  Hiscock,  Ch. 
J.,  Chase,  Pound,  McLaughlin,  Crane  and  Andrews,  JJ.,  con- 
curring.*) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment as  modified  in  accordance  with  the  directions  of  the  Appel- 
late Division  and  the  Court  of  Appeals,  and  for  the  sum  of 
$108.75,  costs  to  the  claimant,  entered  July  10,  1918. 


'  The  opinion  of  the  Court  of  Claims  by  Ackerson,  P.  J.,  is  reported  in  16 
Ct.  CI.  Rep.  85. 

*  The  opinion  of  the  Apellate  Division  is  reported  in  16  Ct.  CI.  Rep.  331, 
and  the  opinion  of  the  Court  of  Appeals  is  reported  in  17  Ct.  CI.  Rep.  308. 
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ABANDONED  CANALS.    See  Canals. 
ACCESS.    See  Easbhent;  Hiohwat. 
ACER,  KATE  B.,  ▼.  STATE,  11  C.  C.  72. 
ACER,  KATE  B.,  y.  STATE,  16  C.  C.  60. 

ADIRONDACK  FOREST  PRESERVE.  Page. 

The  State,  through  the  JPorest  Preserve  Board,  on  the  9th  of  January, 
1009,  appropriated  11,897  acres  of  land  in  Herkimer  county  in  the  Adiron- 
dack region,  said  land  belonging  at  that  time  to  the  claimant  herein.  Of 
the  lands  taken  7,118  acres  contained  a  virgin  stand  of  hardwood  and  soft- 
wood timber.  The  balance  of  the  land  taken  was  made  up  of  lakes, 
burned  land  and  land  which  had  been  liunbered  in  whole  or  in  part  and 
contained  4,779  acres.  Within  the  limit  established  by  law  the  claimant 
reserved  for  its  own  use  and  removed  all  the  spruce  timber,  on  the  appro- 
priated land,  ten  inches  and  more  in  diameter. 

The  only  questions  involved  herein  are  as  to  the  fair  and  reasonable 
market  value  of  said  land  at  the  date  of  the  appropriation  (excepting  the 
spruce  timber  reserved  by  claimant)  and  the  consequential  damages,  if 
any,  caused  to  claimant  by  reason  of  said  appropriation.  The  parties 
prior  to  the  trial  agreed  upon  the  amount  of  hard  and  soft  wood  on  the 
land  in  question,  and  they  stipulated  that  the  statement  as  to  these 
amounts  "  shall  be  received  in  evidence  without  further  proof  as  estab- 
lishing the  quantities  of  hard  and  softwood  for  the  purpose  of  this  action." 
They  further  stipulated  that  certain  experts  representing  both  parties 
should  examine  this  tract  of  land  and  report  as  to  the  value  of  the  hard- 
wood thereon  and  as  to  the  cost  of  removing  the  softwood  therefrom,  and 
that  such  report  should  be  received  in  evidence;  it  was  agreed,  however, 
that  if  either  of  the  parties  were  not  satisfied  with  this  report  as  to  value 
they  might  submit  further  evidence  thereon.  The  state  on  the  trial  sought 
to  be  relieved  from  the  stipulation  fixing  the  amount  of  wood  on  the  tract 
of  land  in  question,  but  the  Court  held  that  in  the  absence  of  fraud  or 
mistake  the  Court  could  not  grant  its  application  to  be  relieved  from  the 
stipulation  which  it  had  entered  into  after  such  deliberation  and  after 
such  a  careful  examination  as  the  evidence  disclosed  that  it  made  of  this 
property,  and  after  the  parties  had  acted  upon  it  and  had  proceeded  to 


*  This  index  digest  is  a  cumulative  index  digest  to  the  opinions  of  the  Qowtt 
of  Claims  not  only  published  in  this  volume  but  also  in  volumes.  11,  12,  13, 
14-15,  16  and  17  of  the  Court  of  Claims  Reports.  It  is  suggested  that  persons 
using  this  index  digest  make  a  practice  of  consulting  the  headings  to  which 
cross  reference  is  made. 
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trial.  Several  weeks  before  the  appropriation,  claimant  had  given  to  one 
Gaffney  an  option  to  purchase  this  whole  tract  and  some  6,700  acres 
lying  adjacent  to  it  in  Lewis  county,  including  with  the  land  only  the 
hardwood,  for  the  sum  of  $70,000,  but  at  the  time  of  the  appropriation 
G&ffney  had  not  served  notice  on  the  claimant  of  his  acceptance  of  the 
offer. 

After  pointing  out  that  the  parties  had  by  stipulation  relieved  the 
Court  from  determining  from  the  testimony  of  witnesses  certain  of  the  ele- 
ments entering  into  market  value,  the  Court  held  that,  in  arriving  at  the 
question  of  the  value  of  the  land  appropriated,  it  would  take  into  con- 
sideration, first,  land  with  merchantable  hardwood  timber;  second,  the 
balance  of  the  appropriated  parcel  without  such  timber;  third,  the  value 
of  the  pulpwood;  fourth,  the  value  of  the  softwood  timber;  fifth,  the 
value  of  the  hemlock  bark.  These  values  were  found  to  aggregate  $176,- 
743.27,  as  being  the  amount  which  a  willing  buyer  and  a  willing  seller 
would  have  agreed  to  as  the  sum  to  be  paid  for  the  appropriated  lands 
as  taken  by  the  State. 

Market  value  represents  what  a  willing  buyer  would  pay  for  property  to 
a  willing  seller.  It  is  not  ascertained  by  measuring  what  profits  could  be 
derived  from  the  property  based  on  what  the  products  of  the  property 
would  sell  for,  less  the  cost  of  placing  such  products  on  the  market,  be  it 
stone,  gravel  or  wood,  or  anything  else  of  such  a  nature  that  its  quantity 
could  be  fairly  estimated.  Such  a  method  does  not  take  into  consideration 
all  the  vicissitudes  which  must  be  met  every  day  in  a  conunercial  enter- 
prise  of  that  character  and  the  courts  have  accordingly  condemned  that 
method  of  determining  market  value. 

The  claimant  had,  after  the  taking  of  this  land,  5,700  acres  in  Lewis 
county,  of  which  3,700  acres  contained  a  stand  of  7,500,000  feet  of 
merchantable  hardwood  timber  and  about  4,000  cords  of  pulpwood.  The 
appropriation  of  the  adjacent  land  by  the  state  cut  off  a  right  of  way  to 
Fulton  Chain  which  depreciated  the  hardwood  acreage  in  Lewis  county 
$4  per  acre,  amounting  to  the  sum  of  $14,800.  The  Court  held  that  the 
claimant  is  entitled  to  an  award  of  $14,800  for  consequential  damages 
for  the  lands  not  taken. 

The  Court  held  that  the  claimant  was  not  entitled  to  damages  growing 
out  of  the  Gaffney  option,  as  Gaffney  was  without  redress  even  if  he  had 
suffered  any  damages.    Taggarts  Paper  Co.  v.  State,  17  C.  C.  122. 

ADIRONDACK  WOOLEN  CO.  v.  STATE,  16  C.  C.  1. 
AMENDMENT.    See  Claim. 

ANCIENT  DOCUMENTS.    See  Evidence;  Maps. 

ANDERSON,  JAMES,  v.  STATE,  18  C.  C 97 

APPROPRIATION. 

The  statutes  for  appropriations  and  claims  against  the  State  reviewed. 
Morgan  &  McLennan,  exec,  etc.  v.  State,  11  C.  C.  38. 

See  also  Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 


Index    Digest  319 


APPROPRIATION  —  Continued.  Page. 

The  word  "appropriation"  has  a  varying  meaning  but  it  cannot  be 
interpreted  to  includie  a  caee  of  temporary  or  occasional  flooding  arising 
from  an  improvement  constructed  on  a  stream  below  the  point  of  flooding. 

Butterfleld  v.  State,  16  C.  C.  24. 

Pierce  v.  State,  15  C.  C.  260. 

Miller  v.  State,  15  C.  C.  266. 

Bee  Permanent  Appbofbiations;  Temfobaby.  Appbopbiations. 

AQUEDUCT. 

Where  a  claim  for  negligence,  in  allowing  an  aqueduct  to  leak  and  fill 
up  the  arches  over  a  creek  with  accumulations  of  ice,  rests  upon  a  notice 
given  to  an  officer  of  the  State  of  the  conditions,  no*  recovery  can  be  had 
where  it  appears  that  had  the  officer  acted  promptly  upon  the  receipt  of 
the  notice,  the  damages  would  have  happened  despite  anything  that  the 
State  could  have  done.    Town  of  Whitestown  v.  State,  13  C.  C.  269. 

See  Culvert;  Dam;  Neolioence. 

ARCHITBCT. 

For  the  architect's  claim  growing  out  of  his  contract  with  the  state  in 
connection  with  the  contemplated  state  prison  at  Bear  Mountain,  the 
site  being  subsequently  changed  to  Wingdale,  see  Beardsley  v.  3tate, 
17  C.  C.  248. 

ARMSTRONG,  W.  B.,  v.  STATE,  18  C.  C.  (Appellate  Division) 255 

ASH,  ROBERT  H.,  v.  STATE»  16  C.  C.  52. 

ASHBY,  MART  E.,  v.  STATE,  18  C.  C 68 

ASSESSMENTS.    See  Taxes  and  Assessments. 

ATHLETIC  COMMISSION.    See  Ck)NTBAcrr;  Pubijg  Offigebs. 

ATLANTA  CONSTRUCTION  CO.  ▼.  STATE,  18  0.  C 92 

AUTOMOBILE.    See  Motoe  Vehiglb. 

AWARD. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court  in 
arriving  at  its  award,  and  where  witnesses  on  the  part  of  the  owner 
testify  that  certain  water  power  is  worth  $34,000  and  witnesses  on  behalf 
of  the  State  testify  that  it  is  worth  nothing,  the  court  may  make  such 
an  award  between  these  estimates  as  it  may  deem  proper.  Hall  v.  State, 
11  C.  C.  109. 

The  principles  of  law  underlying  the  cases  where  there  is  a  lien  or 
incumbrance  on  property  that  is  subsequently  appropriated  seems  to  be 
that  when  the  owner  of  land  is  divested  of  title  by  condemnation  pro- 
ceedings that  moment  he  loses  |^is  land  but  becomes  entitled  to  a  right  to 
damages  which  is  personal  and  does  not  run  with  the  land;  that  he  may 
transfer  this  right  to  damages  as  any  other  personal  right  may  be  trans- 
ferred subject  to  existing  liens;  that  the  right  to  damages  will  not  pass 
by  a  deed  which  does  not  in  terms  include  the  damages;  that  an  award 
takes  the  place  of  the  land  so  far  as  underlying  liens  are  concerned  and 
the  liens  constitute  an  equitable  claim  upon  the  award;  that  a  purchaser 
under  a  foreclosure  of  liens  acquires  no  claim  to  the  award  and  if  there 
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is  a  deficiency  it  constitutes  an  equitable  claim  against  the  award  to  the 
extent  of  the  deficiency;  that  any  surplus  remaining  after  the  payment 
of  the  underlying  Hens  or  any  deficiency  on  their  foreclosure  goes  to  the 
owner.    McKee  v.  State,  13  C.  C.  220. 

Where  a  claim  is  filed  for  damages  for  the  appropriation  of  land,  the 
Court  of  Claims  cannot  disr^ard  the  evidence  and  make  an  award  less 
than  the  amount  testified  to  by  the  lowest  witness  called  as  to  the  value 
of  the  property.    Burchard  v.  State,  15  C.  C.  239. 

See  PEBMAinsNT  Afpbopbiation  ;  Damages. 
BADGES  AND  SEALS.    See  Contbact. 
BAKER,  E.  BROWN,  v.  STATE,  12  C.  C.  3. 
BAKER,  GEORGE  W.,  v.  STATE,  13  C.  C.  22. 
BALLOU,  HENRY  C,  v.  STATE,  17  C.  C.  7. 

BARGE  CANAL. 

Chapter  147  of  the  Laws  of  1903,  providing  for  the  construction  of 
the  present  Barge  canal  and  for  a  branch  thereof  from  Lake  Ontario  at 
the  city  of  Oswego  through  the  Oswego  river  to  the  main  canal,  having 
been  submitted  to  the  people  and  approved  by  them,  the  provisions  of  that 
law,  as  since  amended,  constitute  the  law  of  the  State  in  regard  to  the 
work  of  constructing  said  Barge  canal. 

The  claimant  entered  into  a  contract  with  the  State  for  the  construc- 
tion of  a  portion  of  the  Barge  canal  between  the  cities  of  Fulton  and 
Oswego  on  the  Oswego  river,  including  the  removal  of  Old  High  Dam. 
The  contract  required  the  claimant  to  do  his  work  without  interfering 
with  navigation.  The  claimant  suffered  damages  by  reason  of  the 
washing  out  of  this  dam  prior  to  the  time  he  reached  it  under  the  opera- 
tions in  performance  of  his  contract,  said  washing  out  destroying  the 
pool  maintained  by  the  old  dam  and  depriving  him  of  the  navigable 
water  necessary  to  enable  him  to  carry  on  his  contract  operations  in  the 
contemplated  way.  The  Referee  held  that  it  was  the  duty  of  the  State 
Engineer  and  the  Superintendent  of  Public  Works  together  to  construct 
and  keep  in  repair  the  canal  and  its  feeders,  and  that  the  State,  there- 
fore, in  requiring  the  contractor  under  the  contract  to  do  his  work  with- 
out interfering  with  navigation,  was  bound  to  see  that  the  existing  canal 
with  its  feeders  was  maintained  by  it  in  such  manner  as  to  enable  the 
contractor  to  fulfil  his  obligations;  that  the  giving  away  of  the  dam 
with  the  consequent  destruction  of  the  pool  created  by  it  was  caused  by 
reason  of  the  negligence  of  the  State  officers  in  failing  to  properly  protect 
the  existing  canal  and  the  said  feeders.  The  Referee  disclaimed  any 
desire  to  criticize  the  action  of  the  State  officers  and  held  that  they 
were  evidently  desirous  to  save  expense  to  the*  State,  and  hoped  that  the 
dam  would  hold  out  imtil  the  contractor  could  complete  the  new  dam 
and  thus  preserve  the  navigation  of  the  canal  but  held  that  their  judg- 
ment in  reference  to  the  economizing  of  the  expense  of  repairing  the 
dam  and  with  reference  to  the  hope  that  it  would  hold  out  was  erroneous 
and  amounted  to  legal  negligence  from  which  the  claimant  suffered 
damages. 

Burgard  v.  State,  18  C.  C.  (Official  Referee) 191 
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The  Barge  Canal  Terminal  Act  is  not  mandatory  in  ItB  direction  as  to 
the  location  of  terminals  in  New  York  city.  The  location  thereof  may 
be  changed  by  the  canal  board  upon  the  recommendation  of  the  state 
engineer.    Kahlen  v.  State,  17  C.  C.  103. 

17  C.  C.  (Court  of  Appeals)  318. 

BASTIAN,  DANIEL,  v.  STATE,  18  C.  C 181 

BATTLE  ISLAND  DAM. 

See  BuLGEE  t?.  State,  18  0.  C.  6. 

BATTLE  ISLAND  POWER  CO.  y.  STATE,  16  C.  0.  120. 

BEARDSLET,  WILLIAM  J.,  v.  STATE,  17  C.  C.  248. 

BEEMAN,  MALVINA,  y.  STATE,  16  C.  C.  153. 

BELL,  DAVID  K.,  y.  STATE,  15  C.  C.  316. 

BENEFITS.    See  Damages. 

BENNETT,  THOMAS  H.,  y.  STATE,  17  C.  C.  44. 

BERINSTEIN,  JACOB  W.,  y.  STATS,  13  C.  C.  143. 

BLACK  RIVER  CANAL. 

Where  a  claimant  alleges  that  his  crops  were  flooded  and  destroyed  by 
negligence  of  the  State  in  carelessly  and  negligently  emptying  water  into 
the  Black  river  from  Forestport  feeder,  and  also  alleges  that  the  flooding 
was  partly  caused  by  placing  flash  boards  on  the  State  dam  at  Carthage, 
the  burden  is  upon  the  claimant  to  prove  that  the  acts  were  committed 
by  the  State.    Van  Amber  v.  State,  12  C.  C.  68. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  structures 
and  a  loss  of  rents,  thb  owner  of  the  premises  is  entitled  to  the  cost  of 
making  reasonable  repairs  to  put  his  premises  in  a  tenantable  condition 
and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the  State. 
In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in  the  market 
value  of  the  premises  in  addition  to  the  cost  of  making  repairs  and  the 
loss  of  rents.    Stevens  v.  State,  13  C.  C.  111. 

BLOODY  BROOK  (ONONDAGA  COUNTY) 
See  WoEBNEE  V.  State,  13  C.  C.  422. 

BOND.    See  Contract;  Damage;  Highway. 

BONNEVILLE  v.  STATE,  12  C.  C.  173. 

BRANDOW  PRINTING  CO.  y.  STATE,  17  C.  C.  241. 

■ 

BRIDGES. 

Where  the  State  constructed  a  bridge  over  the  canal  which  was  aban- 
doned except  for  drainage  purposes  by  the  State  and  did  not  provide  a 
railing,  which  resulted  in  the  claimant  walking  off  the  bridge  into  the 
canal  without  any  negligence  on  her  part,  the  State  is  liable.  Van 
Alstyne  v.  State,  11  C.  C.  157. 

11 
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Where  the  town  of  Lenox  owned  two  bridges  known  as  Peterboro  and 
Main  street  bridges  spanning  a  State  ditch  used  for  conveying  surplus 
water  from  the  Erie  canal  to  Oneida  lake,  the  State  negligently  widened 
and  deepened  a  creek  w^hich  undermined  the  abutments  of  the  bridges 
making  their  construction  and  the  building  of  the  bridges  necessary  and 
in  such  case  the  State  is  liable  for  its  negligent  acts.  Town  of  Lenox 
V.  State,  12  C.  C.  159. 

Where  a  temporary  bridge  is  constructed  while  the  work  of  construct- 
ing a  permanent  bridge  is  in  progress  the  claimant  may  recover  the  cost 
of  building  such  temporary  bridge.  Allowance  should  be  made  to  the 
State  for  the  value  of  any  material  in  the  old  bridge  appropriated  by  the 
claimant.  Town  of  Lenox  v.  State,  12  C.  C.  159. 
Taft  V.  State,  13  C.  C.  250. 

The  State  is  not  liable  for  damages  to  abutting  property  for  closing  a 
canal  bridge  pending  repairs  where  it  appears  that  the  repairs  were  made 
with  reasonable  dispatch  considering  the  circumstances.  Kline  v.  State, 
15  C.  C.  366. 

Under  the  provisions  making  the  State  liable  only  where  upon  the 
same  facts  an  individual  or  corporation  would  be  liable  ( Canal  Law,  §  47 ; 
Code  of  Civ.  Proc,  §  264)  the  State  is  entitled  to  the  benefit  of  the  pro- 
visions of  the  Highway  Law  (L.  1890,  ch.  560,  §  154;  L.  1909,  ch.  30, 
§  331)  relating  to  the  lo'ad  which  town  bridges  are  required  to  bear. 
O'Bryan  v.  State,  15  C.  C.  295. 

Where  the  statute  exempting  a  town  from  liability  for  the  collapse  of 
a  bridge  under  a  load  of  four  tons  or  over  (L.  1890,  ch.  30,  §  154)  was 
amended  by  increasing  the  load  to  eight  tons  or  over,  the  State  has  a 
reasonable  time  after  the  amendment  takes  effect  to  reconstruct  its 
bridges  to  meet  the  requirements  of  the  increased  load  and  where  an 
accident  occurs  103  days  after  the  amendment  takes  effect  a  reasonable 
time  has  not  elapsed  to  charge  the  State  with  negligence  for  delay  in 
reconstructing  a  bridge  which  fell  with  a  load  exceeding  four  and  one- 
half  tons.    0*Bryan  v.  State,  15  C.  C.  295. 

The  State  was  Jield  to.  be  exempt  from  liability  where  an  engineer 
undertook  to  drive  over  a  canal  bridge  in  a  town  a  load  weighing  four 
and  one-half  tons  and  he  was  held  to  have  assumed  the  risk  in  passing 
over  the  bridge  where  he  had  examined  the  bridge  and  after  such  examina- 
tion reached  the  conclusion  that  it  was  safe  and  undertook  to  cross  and 
went  down  with  the  bridge.    O'Bryan  v.  State  15  C.  C,  295. 

Claimant  alleged  that  while  crossing  a  highway  bridge  over  the  canal 
he  stubbed  his  toe  against  one  of  the  bridge  planks,  lost  his  balance  and 
fell  from  the  bridge  to  the  canal  towpath  at  a  point  where  there  was 
no  guard  rail  along  the  side  of  the  bridge.  The  State  contended  that 
claimant  was  not  on  the  bridge  when  the  accident  happened,  but  had  left 
the  bridge  and  started  down  the  stone  steps  leading  to  the  towpath.  The 
evidence  on  the  cause  of  the  fall  was  in  direct  conflict.  From  a  considera- 
tion of  the  evidence  the  court  held  that  the  claimant  was  walking  down 
the  stone  steps  when  he  tripped  and  fell,  and  that  there  was  no  negligence 
on  the  part  of  the  State  which  caused  his  original  injury.  Debottis  v. 
State,  16  C.  C.  18. 
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On  August  9,  1913,  the  claimant,  while  returning  from  the  city  of 
Rochester  to  his  home  in  Gkisport,  arrived  at  the  lift  bridge  over  the  Erie 
canal  at  Gasport  about  8:30  p.  M.  It  was  dark  and  his  automobile  lampa 
were  lighted.  He  never  saw  or  heard  any  indications  that  the  bridge  was 
raised  until  he  was  so  near  it  that  it  was  impossible  to  avoid  a  collision. 
From  a  consideration  of  the  evidence  the  Court  held  that  there  was  no 
warning  given  which  claimant  could  hear  or  see  until  just  as  he  was 
about  to  collide  with  the  bridge;  that  the  automobile  has  become  one  of 
the  most  important  means  of  conveyance  over  our  public  highways,  and 
that  in  all  situations  like  the  one  under  consideration  it  is  the  duty  of  the 
State  to  give  some  warning  which  can  be  seen  or  heard  by  a  cautious  and 
watchful  driver  of  such  machines.    Hull  v.  State,  16  C.  C.  47. 

Claimant  sought  to  recover  damages  for  personal  injuries  sustained  at 
night  by  falling  off  the  north  side  of  the  canal  bridge  where  there  waa  no 
railing.  He  was  walking  in  the  driveway  and  not  in  the  walkway  pro- 
vided for  foot  passengers.  For  ten  years  he  had  been  constantly  using 
this  bridge,  knowing  that  there  was  no  barrier  on  the  north  side,  and 
that  there  was  a  walk  for  foot  passengers  properly  guarded  on  the  other 
side.  The  Court  held  that  he  was  guilty  of  contributory  negligence  in 
deliberately  choosing  to  take  the  roadway  provided  for  vehicles,  where 
there  was  some  risk,  instead  of  taking  the  walkway  provided  for  foot 
passengers,  which  was  safe,    Schatazle  v.  State,  16  C.  C.  61. 

The  claimant's  intestate,  about  9  P.  m.  on  February  3,  1913,  attempted 
to  board  a  car  on  Main  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop,  and  he  followed  it  to  where  it  passed  on  to  the 
large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below,  where  he  met  his  death. 
From  a  consideration  of  the  evidence  the  Court  held  that  the  State  in 
the  construction  of  the  bridge  had  failed  in  its  duty  to  guard  the  exca- 
vation in  such  a  manner  as  to  make  the  bridge  reasonably  safe  for 
travelers,  and  that  the  claimant's  intestate  was  not  guilty  of  contributory 
negligence  in  assuming  that  he  might  lawfully  travel  a  highway  upon 
which  a  surface  car  was  proceeding  safely  a  few  feet  ahead  of  him. 
McDonald  v.  State,  16  C.  C.  83. 

An  employee  of  the  claimant,  a  building  contractor,  drove  claimant's 
motor  truck  across  the  Nineteenth  Street  lift  bridge  over  the  Erie  canal 
in  Watervliet,  N.  Y.  The  truck  was  proceeding  in  a  proper  manner  and  at 
a  speed  of  less  than  six  miles  per  hour.  The  front  end  of  the  truck  had 
entirely  crossed  the  bridge,  and  the  rear  thereof  was  still  thereon,  when 
some  of  the  wooden  timbers,  supporting  the  plank  flooring  of  the  bridge, 
suddenly  broke  off  sharply,  and  fell  into  the  canal  below,  and  the  plank 
flooring  broke  underneath  the  truck,  precipitating  the  latter  violently 
down  upon  the  steel  girders  of  the  bridge,  several  feet  below  the  floor 
thereof.  As  a  result,  the  truck  and  its  load  were  extricated  at  con- 
siderable difficulty  and  expense,  and  the  truck  was  materially  injured, 
necessitating  various  repairs  and  causing  a  loss  of  some  days  in  its  use 
and  operation,  the  total  damage  amounting  to  $398.25.   The  Court,  review- 
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ing  the  legislation  relating  to  said  bridge,  held  that  the  bridge  was  a 
State  bridge,  that  the  State  was  not  only  liable  for  any  negligence  of  its 
employees  in  the  construction  of  the  bridge  but  also  in  its  operation  and 
maintenance;  and  that  under  the  doctrine  res  ipsa  loqwitw  the  State  was 
liable.  The  Court  further  held  that  the  legislation  limiting  liability  to 
loads  not  exceeding  eight  tons  in  weight  was  specifically  confined  to  town 
bridges,  and  that  the  State  had  thus  indicated  its  intention  to  exclude 
from  any  such  limitation  its  own,  or  the  bridges  of  any  municipal  cor- 
poration other  than  a  town,  that  there  was  a  reason  for  this  policy,  as 
obviously  a  different  standard  should  govern  the  capacity  of  rural 
bridges,  subjected  only  to  the  loads  incident  to  agricultural  and  other 
rural  pursuits  than  that  which  should  control  bridges  in  great  cities 
and  large  communities,  with  their  varied  building,  manufacturing  and 
conunercial  enterprises,  and  the  loads  which  are  incident  to  their  opera- 
tion.   Murray  v.  State,  16  C.  C.  111. 

The  claimant,  while  driving  a  horse  and  covered  wagon,  started  to 
cross  the  lift  bridge  over  the  Erie  canal  on  Salina  street,  Syracuse.  The 
bridge  started  to  rise  after  he  was  upon  it.  He  hurried  to  get  across  the 
bridge,  but  when  he  reached  the  further  edge  the  bridge  was  up  about  two 
feet.  The  horse  jumped  off  the  bridge,  pulling  the  wagon  after  him.  The 
wagon  tipped  over.  The  claimant  and  his  horse  were  injured  and  the 
wagon  was  rendered  valueless.  The  Court  held  from  the  evidence  that  the 
claimant  was  not  properly  warned  that  the  bridge  was  to  be  raised  and 
that  he  was  allowed  to  get  on  the  bridge  through  the  negligence  of  the 
State's  employees,  which  employees  were  charged  with  the  duty  of  pro- 
tecting the  public  when  the  bridge  was  being  raised;  that  having  gotten 
on  the  bridge  and  finding  that  the  bridge  was  about  to  go  up,  the  claim- 
ant was  warranted  in  trying  to  get  off  the  bridge  as  soon  as  possible  and 
in  not  taking  the  chances  of  remaining  high  up  in  the  air  with  his  horse 
and  wagon  until  the  bridge  was  lowered;  that  under  the  circumstances 
he  was  not  charged  with  the  same  duty  of  care  as  he  would  have  been  if 
he  had  had  plenty  of  time  to  think  and  to  decide  upon  the  best  course. 
The  claim  was  allowed  as  to  the  direct  injuries  to  the  claimant  and  his 
horse  and  the  loss  of  his  wagon.  The  Court  held,  however,  that  the 
evidence  failed  to  show  that  the  claimant  suffered  from  a  chronic  condi- 
tion alleged  to  have  resulted  from  the  effects  of  a  blow  on  the  head;  rtnd 
refused  any  award  on  this  score.    France  v*  State,  16  C.  C.  137. 

On  August  11,  1913,  claimant  was  driving  an  automobile  along  State 
highway  No.  27,  which  is  the  main  traveled  route  between  the  Adirondack 
section  and  the  main  east  and  west  highway  across  the  State  passing 
through  Utica.  It  was  necessary  for  her  to  turn  sharply  to  the  north- 
east to  pass  over  'Main  street  bridge  crossing  the  Black  River  canal  at 
Boonville,  N.  Y.  Striking  the  planks  near  the  right  side  which  ran 
lengthwise  on  top  of  the  floor,  she  turned  the  car  sharply  to  the  left  and 
ran  against  a  suspension  rod  on  the  left  side.  With  the  assistance  of 
several  people  the  car  was  pulled  back,  straightened  around,  the  engine 
cranked,  and  she  got  back  into  the  machine.  She  started  the  car  forward 
across  the  bridge,  when  the  bridge  structure  settled  at  one  corner.    Claim- 
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ant,  to  avoid  tipping  over,  turned  the  car  "  head  on  "  in  the  direction  of 
tlie  settling.  When  the  bridge  strudc  the  edge  of  the  canal  bank  and 
stopped,  part  was  on  the  bank  and  part  in  the  canal.  The  car  was  right 
side  up,  tipped  sharply  forward  and  directly  against  the  right  side  of 
the  bridge  at  its  lowest  part  as  it  collapsed.  The  other  three  comers  of 
the  bridge  remained  substantially  in  place.  Claimant  was  thrown  for- 
ward against  the  wheel  and  back  against  the  seat  and  received  injuries 
for  which  she  brought  the  present  claim.  The  evidence  showed  that  the 
State  had  actual  notice  of  the  inadequacy  of  the  bridge.  The  Superin- 
tendent of  Public  Works  in  1912  had  approved  in  writing  a  bill  providing 
for  the  building  of  a  new  bridge  and  this  bill  became  a  law  fifteen  months 
before  the  accident.  The  Court  held  that  the  State  was  clearly  negligent 
in  permitting  the  use  of  the  bridge  under  such  circumstances,  that 
although  the  claimant's  course  when  she  first  came  upon  the  bridge  was 
erratic,  nevertheless  at  the  time  of  the  actual  falling  of  the  bridge  her 
car  was  in  a  proper  place  and  nothing  was  done  by  her  at  that  time  to 
cause  the  bridge  to  give  way  and  settle  down.  The  manner  of  the  settling 
of  the  bridge  and  the  fact  that  it  did  not  commence  to  settle  where 
claimant  hit  the  suspension  rod  disproves  the  State's  contention  that  the 
collision  of  claimant's  auto  with  the  suspension  rod  was  a  contributing 
cause  of  the  accident,    Emerson  v.  State,  16  C.  C.  144. 

Claimant  had  for  several  years  traveled  between  Schenectady  and  Rot- 
terdam Junction  on  a  forty-passenger  auto  bus.  On  April  24,  1915,  she, 
with  other  people,  boarded  this  bus  at  Schenectady,  paid  her  fare  and 
became  a  passenger.  While  proceeding  westerly  on  a  State  highway,  the 
bus  passed  on  to  the  bridge  over  the  Erie  canal  known  as  Van  Slyke's 
bridge.  The  bridge  suddenly  collapsed,  carrying  the  bus  and  occupants 
down  about  twenty  feet  to  the  canal  bed,  injuring  the  claimant  and  other 
passengers.  Six  years  before  the  accident  the  section  superintendent  in 
the  employ  of  the  Superintendent  of  Public  Works  had  placed  sign  boards 
near  each  end  of  the  bridge.  The  notice  on  the  sign  boards  was  the  usual 
notice  signed  by  the  Superintendent  of  Public  Works  that  loads  of  more 
than  tw^o  and  one-half  tons  were  forbidden  to  cross  the  bridge.  At  the 
time  of  the  accident  one  of  the  signs  remained  near  the  Rotterdam  end 
of  the  bridge,  but  there  was  no  proof  that  the  sign  board  at  the  Schenec- 
tady end  was  in  place  at  that  time.  From  the  evidence,  including  a  very 
careful  inspection  of  the  pieces  of  bridge  timbers  introduced  in  evidence 
as  exhibits,  the  Court  held  that  the  bridge  was  not  only  unsafe  for  a 
two  and  one-half  ton  load,  but  was  unsafe  for  any  load,  and  that  the 
State  could  have  discovered  this  condition  by  a  proper  test,  but  that  no 
such  test  was  ever  made.  Claimant  had  passed  over  the  bridge  in  this 
forty-passenger  auto  bus  several  times  a  week  for  several  years,  and  to 
all  appearances  the  bridge  would  hold  much  more  than  two  and  one-half 
tons,  for  she  had  been  many  times  a  part  of  a  load  much  heavier  than  two 
and  one-half  tons  which  had  gone  safely  over  the  bridge.  The  Court  held 
that,  whatever  the  form  of  the  notice,  the  fact  that  traffic  was  not  actually 
stopped  over  the  bridge  gave  the  notice  the  character  of  a  warning  of  its 
not  being  safe  for  more  than  two  and  one-half  tons  and  could  not  be  taken 
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aa  &  prohibition  to  use  the  bridge  for  more  than  two  and  one-half  tons. 
If  the  Superintendent  of  Public  Works  knew  or  had  reason  to  believe  that 
the  bridge  was  not  safe  for  loads  weighing  more  than  two  and  one-half 
tons,  it  was  his  duty  to  have  a  test  made  and  find  out  what  was  the 
actual  condition  of  the  bridge.  If  found  to  be  in  a  dangerous  condition 
for  two  and  one-half  tons  or  any  other  usual  load  which  might  be  expected 
to  pass  over  such  a  bridge  in  such  a  place,  he  should  cause  to  be  put  up 
signs  to  attract  the  attention  of  all  persons  who  might  desire  to  use  the 
bridge,  and  then,  within  a  reasonable  time,  make  such  repairs,  changes  or 
replacements  as  would  make  the  bridge  a  proper  bridge  for  the  traffic  to 
be  accommodated  at  that  locality  at  that  time.  Small  sign  boards  placed 
over  to  one  side  of  the  road  and  left  there  for  five  years  do  not  constitute 
the  kind  of  protection  to  which  the  citizens  of  this  and  other  States  are 
entitled  when  they  are  passing  over  bridges  built,  owned  and  maintained 
by  the  State  of  New  York.    Beeman  v.  State,  16  C.  C.  153. 

The  claimant,  an  Italian,  was  on  and  for  sometime  prior  to  the  1 3th 
day  of  May,  1916,  employed  as  a  teamster  by  a  contractor  engaged  in 
building  a  state  road  near  the  Erie  canal.    On  that  day  he  was  sent  by  his 
employer  to  draw  gravel  from  a  pit  which  was  located  on  the  opposite  side 
of  the  canal  from  the  road  under  construction.    This  work  necessitated 
crossing  the  canal  over  a  canal  bridge.     Claimant  followed  the  nearest 
and  most  direct  route  and  the  one  which  he  was  directed  to  use  by  his 
employer.     He  made  one  trip  safely.     On  the  second  trip,  the  bridge 
collapsed  and  threw  him,  together  with  the  horses  and  wagon,  into  the 
canal.     The  bridge  was  one  of  the  old-fashioned  wooden  structures  seen 
along  the  line  of  the  old  canal.     No  inspection  of  the  bridge  had  been 
recently  made  by  the  state  authorities,  and  no  repairs  made  to  it,  except 
that  it  had  been  kept  painted,  which  covered  up  defects  and  prevented  the 
discovery  of  its  actual  condition,  except  by  a  more  than  casual  exami- 
nation.    It  had  become  rotten  and  unsafe  and  needed  repair,  but   no 
attempt  had  been  made  by  the  state  to  keep  it  in  repair.     Upon   this 
bridge  was  posted  at  the  time  of  the  accident  and  for  several  months 
prior  thereto  a  notice  which  read :  "  The  load  capacity  of  this  bridge  is  two 
and  one-half  tons.     By  order  of  the  Superintendent  of  Public  Works." 
The  claimant  was  asked  if  he  noticed  this  sign.    He  replied  that  he  had; 
that  it  had  been  explained  to  him  and  when  asked  what  it  said,  replied: 
"  Why  the  sign  read  not  to  draw  more  than  two  tons  and  a  half."     The 
superintendent  of  repairs  testified  for  the  state  that  he  had  not  received 
any  orders  in  regard  to  posting  a  notice  on  this  particular  bridge,  but  had 
simply  received  orders  to  post  notices  on  socalled  farm  bridges,  of  which 
the  bridge  in  question  was  a  type.     It  was  a  connecting  link  on  a  much 
used  highway.    The  team  driven  by  claimant  weighed  about  2,500  pounds ; 
the  wagon  about  1,700,  and  the  claimant  himself,  160  pounds,  making  a 
total  light  weight  of  4,360  pounds;  the  load  which  he  had  on  at  the  time 
of  the  accident  was  about  4,000  pounds,  making  a  total  combined  w^eight 
of  slightly  over  four  tons. 

The  Court  held  that  under  all  the  circumstances  there  was  no  such  con- 
tributory negligence  on  the  part  of  the  claimant  as  would  prevent 
recovery.     The  claimant  was  not  free  to  keep  off  this  bridge  or  take  the 
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consequences.  He  had  to  obey  the  orders  of  his  employer  or  lose  his  job. 
It  was  not  practical  for  the  employer  to  use  any  other  bridge.  The  road  and 
bridge  were  open  to  the  public.  He  saw  automobiles  and  loaded  vehicles 
crossing  the  bridge  constantly.  There  was  nothing  about  the  outward 
appearance  of  the  bridge  to  indicate  that  it  was  not  safe  for  ordinary 
loads.  He  had  no  information  as  to  whether  the  notice  applied  to  load 
only,  or  to  the  combined  weight  of  load,  horses,  wagon  and  driver. 
An  award  was  made  to  the  claimant  for  $600.    Rizzi  v.  State,  17  G.  0.  54. 

In  the  course  of  Barge  canal  improvement  work,  it  became  necessary 
to  raise  the  claimant's  bridge  spanning  the  Oneida  river  near  Three 
Rivers  Point  three  and  three-tenths  feet  so  as  to  give  a  clear  passageway 
(as  required  by  the  Barge  canal  act)  of  not  less  than  fifteen  and  one-half 
feet  between  the  bridge  and  the  water  at  its  highest  ordinary  navigable 
stage.  It  was  agreed  by  the  State  and  claimant  that  an  agreed  form  of 
appropriation  be  used ;  that  the  bridge  be  raised  by  claimant  and  an  accu- 
rate cost  account  of  same  be  kept  by  claimant  and  the  State's  inspectors 
who  were  to  be  present  during  the  progress  of  the  work,  and  that  subse- 
quently the  question  of  liability  could  be  submitted  to  the  Court  of  Claims. 
The  actual  cost  of  altering  and  raising  the  bridge,  as  checked  by  the  State 
inspectors  during  the  progress  of  the  work,  and  as  admitted  by  the  State, 
was  $36,988.88.  The  claimant  presented  its  claim  for  $37,429.40,  being 
the  above  amount  of  $36,988.88,  plus  an  item  of  $440.52  for  legal  costs. 

The  State  contended  that  the  Oneida  river  is  in  fact  a  navigable  stream 
and  that  its  navigability  may  be  improved  by  ordering  bridges  raised, 
without  payment  to  bridge  owners.  The  Stat€  made  the  further  conten- 
tion that  this  bridge  was  an  unlawful  structure;  that  the  Oneida  river 
having  been  navigated  by  steam  or  sail  boats  at  the  place  the  bridge  was 
erected,  and  the  bridge  in  question  having  been  erected  in  accordance  with 
the  provisions  of  the  General  Railroad  Law,  then  contained  in  Laws  of 
1850,  chapter  140,  section  28,  subdivision  5.  it  was  an  unlawful  structure 
under  that  portion  of  said  subdivision  reading  as  follows :  "  ♦  •  • 
Nothing  in  this  act  contained  shall  be  construed  to  authorize  the  erection 
of  any  bridge  or  any  other  obstruction  across,  in  or  over  any  stream  or 
lake  navigated  by  steam  or  sail  boats,  at  the  place  where  any  bridge  or 
other  obstructions  may  be  proposed  to  be  placed." 

The  Court  held  that  while  there  seems  to  have  been  a  technical  viola- 
tion of  the  statute  which  was  in  force  at  the  time  of  the  construction  of 
the  bridge,  the  spirit  of  the  statute  was  complied  with  when  a  twelve- 
foot  clearance  was  provided  for  and  that,  while  steam  and  sail  navigation 
existed  to  a  degree  at  that  time,  the  real,  actual  improved  navigation  of 
the  stream  was  not  interfered  with  by  a  fixed  bridge  at  that  elevation  at 
that  place,  particularly  in  view  of  the  fixed  towpath  bridge,  long  ante- 
dating this  bridge,  which  spanned  the  Oneida  river  a  very  short  distance 
westerly  and  at  the  junction  of  the  Oneida,  Seneca  and  Oswego  rivers. 
The  conclusion  was  reached  that  in  spite  of  the  apparent  technical  illegal- 
ity in  the  original  construction  of  the  bridge,  its  user  without  objection 
for  more  than  forty  years,  its  capacity  for  accommodation,  by  a  twelve- 
foot  clearance,  of  substantially  all  the  navigation  passing  that  point  and 
the  State's  present  determination  not  to  demand  a  removal  or  a  draw- 
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bridge  but  simply  to  increase  the  elevation  three  and  three-tenths  feet, 
brought  the  bridge  within  the  doctrine  of  the  case  of  Lehigh  Valley  Rail- 
road Company  v.  Canal  Board,  204  N.  Y.  471,  as  being  one  of  the  bridges 
for  the  raising  of  which  the  State  assumed  payment. 

The  Court  disallowed  the  item  in  the  claim  for  $440.52  for  l^al  costs, 
but  made  an  award  for  $36,988.88,  the  actual  cost  of  altering  and  raising 
the  bridge,  with  interest  thereon,  from  June  18,  1915. 

New  York  Central  R.  R.  Co.  v.  State,  18  C.  C 45 

Where,  during  the  progress  of  the  work  done  imder  a  contract  for  the 
improvement  of  a  county  highway,  a  steel  bridge  thereon  was  found  to  be 
defective  and  in  such  condition  that  it  probably  was  insufficient  to  carry 
the  traffic  after  the  improvement  was  made,  and,  after  an  arrangement 
had  been  made  with  the  proper  authorities  for  the  construction  of  a  con- 
crete bridge  having  a  span  of  fifty-six  feet  to  replace  the  defective  bridge, 
claimants  were  directed  by  the  resident  engineer  to  perform  the  work,  no 
part  of  which  was  provided  for  in  the  original  contract,  there  can  be  no 
recovery  in  the  absence  of  a  supplemental  contract  executed  by  the  State 
Highway  Commission,  pursuant  to  section  130(9)  of  the  Highway  Law. 
Not  only  did  the  Commission  omit  to  execute  a  supplemental  contract  for 
the  items  of  work  involved  in  the  construction  of  the  bridge,  but  the  Com- 
missioner expressly  refused  to  do  so,  and  signed  the  supplemental  contract 
tendered  for  his  signature  only  after  the  excision  of  these  items  there- 
from. 

The  last  clause  of  subdivision  9  of  section  130  of  the  Highway  Law, 
providing  that  "such  supplemental  contract  shall  not  be  binding  unless 
it  be  approved  by  the  commission  in  case  of  a  state  highway  and  in  case 
of  a  county  highway,  by  the  chairman  of  the  board  of  supervisors  and  the 
district  or  county  superintendent,"  does  not  mean  that  in  case  of  county 
highways  the  execution  and  approval  of  supplemental  contracts  by  the 
chairman  of  the  board  of  supervisors  and  the  district  or  county  superin- 
tendent is  sufficient.  The  first  paragraph  of  section  130  indicates  the 
scope  of  all  the  subdivisions  of  the  section.  They  apply  to  both  State  and 
county  highways,  and  the  provision  quoted  above,  and  upon  which  the 
claimants  rely,  simply  imposes  an  additional  requirement,  to  wit:,  that 
a  supplemental  contract  in  case  of  a  county  highway  must  also  be 
approved  by  the  chairman  of  the  board  of  supervisors  and  the  district  or 
county  superintendent. 

Section  2(5)  of  the  Highway  Law  excluding  from  the  definition  of  a 
"  highway  "  all  bridges  having  a  greater  span  than  five  feet,  the  construc- 
tion of  the  concrete  bridge  in  question  was  beyond  the  power  and  author- 
ity of  the  State  Highway  Commission  to  order  or  to  obligate  the  State 
therefor. 

Section  125(8)  of  the  Highway  Law,  which  provides  that  the  division 
engineer  "may  provide  for  such  other  work  as  may  be  required  to  com- 
plete the  construction  or  improvement  in  a  proper  manner,"  confers  no 
authority  on  him  to  obligate  the  State  without  restraint  or  otherwise  for 
the  construction  of  bridges.  The  context  shows  that  this  authority  is 
confined,  as  the  statute  specifically  says,  "  in  respect  to  such  highways." 

Paddleford  and  King  v.  State,  18  C.  C 106 
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A  bridge  over  the  Erie  canal  on  the  road  between  Rotterdam  Junction 
and  Schenectady  collapsed  when  a  motor  bus  passed  over  it,  injuring  the 
driver  and  passengers.  On  the  trial  of  a  previous  claim  by  a  passenger 
named  Peeman  (claim  No.  2530'A)  the  Court  of  Claims  held  that  the 
collapse  of  the  bridge  and  the  consequent  injury  to  the  claimant  were  due 
to  the  negligence  of  the  State  in  the  care,  maintenance  and  repair  of  the 
bridge  and  that  claimant  was  not  guilty  of  contributory  negligence.  A 
judgment  in  claimant's  favor  was  unanimously  affirmed  by  the  Appellate 
Division  without  opinion.    Beeman  v.  State,  179  App.  Div.  964. 

The  present  action  is  by  the  owner  and  driver  of  the  bus  and  'this  is  the 
only  distinction  between  this  claim  and  the  Beeman  claim.  Held,  that  the 
decision  in  the  Beeman  claim  is  binding  upon  the  Court  in  the  present 
claim,  and  an  award  is  accordingly  made  in  favor  of  the  claimant. 

Welcome  v.  State,  18  C.  C 160 

The  Barge  Canal  Act  (L.  1903,  ch.  147,  §  3)  provides  that  "new  bridges 
shall  be  built  over  the  canals  to  take  the  place  of  existing  bridges  wher- 
ever required,  or  rendered  necessary  by  the  new  location  of  the  canals" 
The  superintendent  of  public  works  notified  the  Delaware,  Lackawanna 
and  Western  Railroad  Company  that  its  bridge  across  the  Seneca  river 
must  be  changed  to  accommodate  the  plans  for  the  Oswego  canal;  that 
its  rights  were  subject  to  the  rights  of  the  state  in  the  improvement  of 
navigation ;  and  that  it  must  make  the  changes  *'  as  indicated  by  the 
blueprint  of  plans,"  and  make  them  at  its  own  expense.  The  existing 
bridge  was,  therefore,  destroyed,  under  protest  by  the  railroad  company, 
saving  its  contention  that  the  state  should  bear  the  expense,  and  a  new 
one  constructed.  This  claim  has  been  filed  for  the  recovery  of  the  cost. 
ffeldj  that  on  the  refusal  of  the  state  to  construct  the  bridge,  the  claim- 
ants had  a  right  to  construct  it  and  charge  the  state  with  the  expense. 
The  Constitution  furnishes  no  barrier  to  such  reimbursement.  The  fact 
that  there  was  an  express  reservation  by  the  state  of  the  right  to  destroy 
the  bridge  in  the  improvement  of  navigation  does  not  destroy  the  equity 
of  the  claimant's  position.  (Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  204 
N.  Y.  471,  476,  followed.) 

This  claim  is  one  for  compensation  or  damages  for  or  on  account  of 
the  appropriation  of  property  within  the  meaning  of  chapter  640  of  the 
Laws  of  1915  and  chapter  420  of  the  Laws  of  1916,  extending  the  time 
within  which  claims  might  be  filed  against  the  state.  These  statutes  do 
not  violate  the  command  of  the  Constitution  that  "neither  the  legisla- 
ture, canal  board,  nor  any  person  or  persons  acting  in  behalf  of  the  State, 
shall  audit,  allow  or  pay  any  claim  which,  as  between  citizens  of  the 
State,  would  be  barred  by  lapse  of  time."  (Ck)nst.  art.  7,  §  6.)  A  cause 
of  action  is  not  barred  by  lapse  of  time  as  between  citizens  of  the  state 
unless  there  exists  a  tribunal  of  competent  jurisdiction  to  which  they 
may  repair.  A  like  rule  is  applicable  as  to  claims  against  the  state.  In 
the  present  case  the  tribunal  was  open  to  the  claimant  for  only  two  years 
(Code  Civ.  Pro.  §  264),  while  a  citizen  having  a  claim  against  another 
citizen  for  the  value  of  appropriated  property  is  not  barred  until  six 
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years  have  gone  by.    Since  this  claim  would  not  be  barred  as  against  a 
citizen,  it  should  not  be  barred  as  against  the  state. 

Oswego  and  Syracuse  Railroad  Co.  v.   State,  18  C.  C.    (Court  of 

Appeals)   221 

Aff'g  18  C.  C.  (Appellate  Division) 257 

See  Catherine  Street  Bbidge,  Stbacuse;  Chapel  Stbeet  Bbidge, 
LocKPOBT;  Erie  Street  Bridge,  Buffalo;  Exchange  Street 
Bridge,  Rochester;  Plymouth  Avenue  Bridge,  Rochester; 
Sauna  Street  Bridge,  Syracuse;  State  Street  Bridge,  Buf- 
falo; State  Street  Bridge,  Syracuse;  Twenty-third  Street 
Bridge,  Watervliet;  West  Main  Street  Bridge,  Rochester. 

See  Negligence. 

BRIG6S,  CHARLES  L.,  v.  STATE,  12  C.  C.  22. 

BRISTOL,  WM.,  by  guardian,  ▼.  STATE,  11  C.  C.  14. 

BROOKS,  WILLIAM  B.,  v.  STATE,  17  C.  C.  77. 

BROUGHAM,  G.  MARCUS,  v.  STATE,  18  C.  C 126 

BROWN,  HENRY  H.,  ▼.  STATE,  11  C.  C.  173. 

BROWNLOW,  MARY  E.,  v.  STATE,  16  C.  C.  125. 

BUCKLES,  MARY  J.,  v.  STATE,  16  C.  C.  (Court  of  Appeals)  303. 

BULGER,  CHAS.  N.   (BATTLE  ISLAND  PAPER  CO.),  v.  STATE,  18 
C.  C 6 

BURCHARD,  MARY  W.,  v.  STATE,  15  C.  C.  239. 
BURDEN  OF  PROOF.    See  Evidence. 
BURGARD,  henry  p.,  v.  state,  11  C.  C.  27. 

BURGARD,  henry  p.,  v.  state,  18  C.  C.  (Official  Referee) 191 

BURKS,  ALONZO  E.,  v.  STATE,  13  C.  C.  153. 
BURKS,  CLARA  G.,  ▼.  STATE,  13  C.  C.  153. 

BURMASTER,  ray,  v.  state,  18  C.  C.  (Appellate  Division) 247 

BURNS,  WILLIAM  E.,  v.  STATE,  12  C.  C.  144. 
BURT  OLNEY  CANNING  CO.  v.  STATE,  17  C.  C.  133. 
BUTLER,  JOHN  M.,  v.  STATE,  13  C.  C.  193. 

BUTTERFIELD,  FRED  R.,  v.  STATE,  16  C.  C.  24. 
16  C.  C.  (Court  of  Appeals)  308. 

BUTTERFIELD,  FRED  R.,  v.  STATE,  18  C.  C 62 
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Where  the  State  without  legal  right  turns  water  upon  the  land  of 
another  cauBing  all  the  damages  and  subsequently  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  the  damages  as  the  sole  source  of  damage. 

Where  all  the  damage  to  land  occurs  from  natural  causes  resulting 
from  the  overflow  of  a  creek  the  State  is  not  liable  for  any  damage 
though  without  legal  xight  it  mingles  with  the  flood  eurplus  water  from 
the  canal. 

Where  part  of  the  damages  resulting  from  flooding  are  occasioned  by 
water  which  the  State  without  legal  right  turns  upon  the  land  of  another 
and  part  are  due  to  the  natural  overflow  of  a  creek,  the  State  is  liable 
only  for  such  portion  of  the  damages  as  it  actu*ally  occasions.  Cook  v. 
State,  11  C.  C.  128. 

BUTTS  ROAD. 

PassoreUi  v.  State,  16  C.  C.  67. 

CAMPBELL,  PATRICK,  v.  STATE,  12  C.  C.  9. 

CANALS. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  form  a 
bar  at  the  mouth  of  the  creek  in  the  b6ttom  of  an  abandoned  canal,  and 
in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this  creek 
to  back  up  and  overflow  claimant'^  property :  Held,  that  the  creek  which 
overflowed  being  no  part  of  the  canal  system  of  the  State,  without  an 
enabling  act,  the  Court  of  Claims  had  no  jurisdiction  of  the  claim. 
Freer  v.  State,  11  C.  C.  9. 

Where  the  State  abandons  a  canal  and  adjoining  owners  obstruct  the 
passage  of  water  draining  into  it  so  as  to  cause  the  water  to  accumulate 
and  percolate  upon  adjacent  lands,  a  claim  for  damages  should  be  dis- 
missed upon  the  merits  where  drainage  ditches  upon  the  lands  alleged  to 
be  damaged  were  allowed  to  become  filled  up.  Hughson  v.  State,  11 
C.  C.  37. 

Where  a  canal  has  been  abandoned  by  the  State  and  damages  are  occa- 
sioned by  the  use  or  nonuse  which  the  State  makes  of  the  property,  the 
claimant  must  point  to  some  statute  wherein  the  State  has  consented  to 
assume  a  liability  for  its  acts.    Hughson  v.  State,  11  C.  C.  37. 

The  provisions  of  the  Canal  Law  ( §  37 ) ,  allowing  claims  to  be  filed  by 
any  person  sustaining  damages  from  the  canals,  do  not  apply  to  an 
abandoned  canal,  like  the  Chemung  canal,  not  enumerated  among  the 
canale  to  which  the  Canal  Law  by  section  2  is  made  to  apply.  Hughson 
V.  State,  11  C.  C.  37. 

Where  a  side  cut  of  a  canal,  although  a  part  of  the  canal  system,  has 
become  a  nuisance  and  has  actually  come  into  disuse  as  a  part  of  the 
canal  system,  the  State  may  close  it  as  an  abandoned  canal  without 
rendering  itself  liable  to  those  who  have  been  using  the  side  cut.  The 
State  Constitution  prohibiting  the  sale  of  the  canals  extends  only  to  the 
main  trunk  as  originally  constructed,  enlarged,  or  extended  and  does  not 
apply  to  a  side  cut  which*  the  State  would  have  the  right  to  close  if 
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necessary  as  a  part  of  its  plans  for  the  improvement  of  the  canals  of  the 
State.  The  State  may  close  a  side  cut  which  forms  no  part  of  the  oanal 
system  where  it  was  built  as  a  convenience  to  those  owning  property  on 
either  side  of  it  and  was  not  necessary  for  the  navigation  of  the  canals, 
although  the  Legislature  assumed  jurisdiction  over  the  side  cut  by  mak- 
ing appropriations  for  its  improvement.    Lynch  v.  State,  11  C.  C.  122. 

Prior  to  the  enaotment  of  the  Canal  Law  (L.  1894,  ch.  338)  there  was 
no  provision  of  law  requiring  any  map  to  be  made  or  filed  or  served 
upon  the  property  owner  of  lands  to  be  appropriated  by  the  State. 
Miller  v.  State,  15  C.  C.  266. 

Prior  to  the  Canal  Law   (L.  1894,  ch.  338)  the  permanent  appropria- 
tion of  land  was  complert^e  when  the  State  took  possession  of  the  same  • 
and  if  no  claim  was  made  within  a  year  after  such  appropriation  the 
owner  lost  his  interest  in  the  property  and  the  State  acquired  title  in 
fee.    Miller  v.  State,  15  C.  0.  266. 

History  of  the  statutes  preceding  the  Barge  Canal  Act  of  1903  relating 
to  the  appropriation  of  lands  for  canal  purposes,  the  procedure  under 
these  acts,  and  the  judicial  decisions  construing  them,  stated  at  length. 
Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

The  language  of  the  early  statutes  imder  which  the  canals  of  the  State 
were  constructed  was  not  always  clear,  and  has  not  been  uniform  upon 
the  question  of  the  interest  which  the  State  acquired  and  wh^i  the 
property  appropriated  became  the  property  of  the  State,  but  the  decisions 
themselves  have  been  uniform  in  holding  that  the  title  did  not  vest  until 
the  money  had  been  paid  or  the  appraisal  had  been  made  and  recorded 
or  the  Statute  of  Limitations  had  nm.  The  Barge  canal  act  is  but 
a  step  in  the  development  of  legislation  on  the  subject  of  appropriations, 
and  there  is  nothing  in  that  act  which  indicates  an  intention  on  the  part 
of  the  State  to  change  this  rule. 

Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

The  contractor  imder  Barge  Canal  Contract  62  under  protest  performed 
work  under  various  alteration  orders  and  extra  work  orders  which  in- 
creased the  expense  to  it  of  doing  the  work  under  the  original  contract, 
and  there  were  also  various  delays  in  connection  with  the  work  done 
under  the  contract  resulting  from  changes  made  by  the  State  in  the 
original  plans  as  the  work  progressed,  from  which  delays  the  contractor 
also  claimed  damages  resulted  to  it.  The  various  items  of  damage  are 
passed  upon  the  Referee  in  his  report  and  opinion. 
I.  M.  Ludington  Sons,  Inc.  v.  State,  16  C  C.  176. 

The  old  iChaniplain  canal  near  Fort  Miller,  Washington  county,  lies  a 
few  feet  easterly  of  the  new  Barge  canal,  but  the  two  are  entirely  separate 
and  distinct.  T!ie  banks  of  the  Barge  canal  in  this  vicinity  are  several 
feet  higher  than  those  of  the  Champlain  canal.  On  March  27,  1913,  owing 
to  the  negligence  of  the  state  and  its  servants,  in  the  construction  and 
maintenance  of  the  Barge  canal,  and  certain  of  its  structures  at  that 
point,  some  of  the  latter  collapsed,  during  the  freshet  in  the  Hudson  river. 
As  a  result  the  water  rushed  into  and  through  the  channel  of  the  Barge 
canal  at  this  point,  overflowed  tlie  banks  thereof,  and  was  precipitated 
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with  great  violence  into  the  old  Champlain  canal  thereby.  At  the  close  of 
the  navigation  season  of  1912,  the  claimant  had  brought  from  Canada  his 
three  boats,  loaded  with  pulpwood,  for  delivery  to  the  Fort  Miller  Pulp 
and  Paper  Company  at  Fort  Miller.  Before  they  were  unloaded  the  navi- 
gation season  ended,  the  water  was  withdrawn  and  the  old  Champlain 
canal  closed.  The  boats  were  lying  in  the  latter  at  the  time  of  the  flood, 
awaiting  the  navigation  season  of  1913.  They  were  overwhelmed  by  the 
flood  and  their  destruction  resulted.  The  boats  -were  properly  and 
securely  placed  and  tied  at  the  time,  and  there  is  no  contention  that  the 
claimant  was  negligent.     He  was  damaged  in  the  sum  of  $750. 

Section  47  of  the  canal  law  provides,  generally,  that  any  person  sustain- 
ing damages  from  the  canals,  or  their  use,  or  from  the  neglect  or  conduct 
of  any  officer  having  charge  of  the  same,  or  resulting  from  any  accident 
connecte<l  with  the  canals,  may  recover  in  this  court,  imder  the  conditions 
therein  prescribed,  such  an  amount  as  will  properly  compensate  him 
therefor,  "  provided  that  the  provisions  of  this  section  shall  not  extend 
to  claims  arising  from  damages  resulting  from  the  navigation  of  the 
canals."  The  state  contended  that  the  claimant's  loss  was  one  '*  resulting 
from  the  navigation  of  the  canals,"  within  the  purview  of  the  foregoing 
exception,  and  that  there  could  be  no  recovery. 

The  Court  held  that  the  liability  assumed  by  the  state  was  general; 
the  exception  special.  The  state  could  exclude  what  it  pleased  from  the 
scope  '^f  its  broad  consent,  and  could  choose  its  own  language  for  its  own 
protecvion.  Its  exception,  therefore,  should  take  out  from  the  broad 
general  consent,  only  what  is  strictly  within  its  terms.  The  damages 
excluded  must  result  from  the  navigation  of  the  canals,  that  is,  from  the 
passage  of  boats  along  and  upon  their  waters.  The  intention  of  the 
statute  was  to  provide  that  parties  while  using  the  canal  for  their  own 
benefit  should  take  the  risks  of  navigation  without  reference  to  whether 
they  were  caused  or  affected  by  the  negligence  of  the  state  officers.  The 
question  then  is,  whether  or  not  at  the  time  of  the  accident  the  claimant 
was  engaged  in  the  navigation  of  the  canals. 

The  Court  held  that  it  required  a  strained  and  absurd  construction  to 
say  that  the  claimant's  boats  were  navigating  the  canal,  at  a  time  when 
there  was  no  water  in  it,  when  no  operatives  were  employed,  when  the 
locks  were  impassable,  when  the  boats  were  immovable,  when  navigation 
as  usually  understood  was  physically  impoBsible,  and  months  after  the 
State  Superintendent  of  Public  Works,  pursuant  to  the  Canal  Law,  had 
declared  the  canal  navigation  season  officially  closed.  The  Court  further 
held  that  the  claimant  in  storing  his  boats  for  the  winter  in  the  bed  of 
the  canal  was  not  a  trespasser ;  he  was  the  state's  licensee.  The  use  of  the 
canal  by  boats,  for  navigation,  is  with  the  permission  and  license  of  the 
state,  and  that  license  extends,  not  only  to  the  movement  of  the  boats  on 
the  waters  of  the  canal,  during  the  season  of  navigation,  but  the  resting 
or  storage  of  the  boats  in  the  dry  channel  of  the  canal,  during  the 
winter  season.  The  state  owed  to  the  claimant,  as  its  licensee,  the  duty 
not  to  injure  his  property  negligently.     It  has  so  injured  him  in  this 
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instance,  and  the  general  provisions  of  the  statute  make  the  state  liable 
in  damages  for  the  injury  it  has  done. 
An  award  was  made  to  the  claimant  in  the  sum  of  $750. 
Viele  V.  State,  17  C.  C.  91. 

See  Baboe  Canal;  Black  River  Canal;  Cayuga  and  Senega 
Canal;  Chamflain  Canal;  Chemung  Canal;  Erie  Canal; 
Oswego  Canal. 

Bee  Bridges,  Leakage,  Overflow  and  Flooding. 

CANAL  SUPERINTENDENT. 

See  Superintendent  of  Canals. 

CANNERY. 

See  Damage;  Permanent  Appropriation. 

CAPITOL. 

Waples  Co.  v.  State,  16  C.  C.  54. 

CARHART,  HENRY,  v.  STATE,  11  C.  C.  128. 

CARHART,  HENRY,  v.  STATE,  12  C.  C.  152. 

CARROLL,  EDWARD,  JR.,  et  al.  v.  STATE,  15  C.  C.  241. 

CATHERINE  STREET  BRIDGE  (SYRACUSE). 

Where  a  child  six  years  of  age  was  injured,  while  attempting  to  get 
upon  a  lift  bridge  which  was  being  lowered,  by  having  hiB  foot  caught 
between  the  roadway  and  the  bridge,  the  State  is  chargeable  with 
negligence,  the  flagman  being  absent  at  the  time  and  the  child  being  of 
such  tender  years  as  not  to  be  chargeable  with  contributory  negligence, 
and  no  negligence  being  attributable  to  the  parents  of  the  child.  Ten 
Eyck  V.  State,  11  C.  C.  149. 

See  Bridges. 

CHAMPLAIN  STONE  AND  SAND  CO.  v.  STATE,  15  C.  C.  181. 

CHANGE  OF  GRADE.     See  Highway. 

CHAPEL  STREET  BRIDGE  (LOCKPORT). 

When  a  person  who  is  riding  in  a  carriage  driven  by  another  who 
drives  the  horse  upon  a  lift  bridge  and  the  horse  and  carriage  are  thrown 
backward  off  the  bridge  and  the  person  is  injured,  such  person  cannot 
recover  against  the  State  where  i*t  is  shown  that  the  customary  warning 
signals  were  given  before  the  bridge  was  raised,  and  while  the  carriage 
was  upon  the  street  approaching  the  bridge.  The  officers  of  the  State  had 
performed  their  duty  in  giving  the  signals  and  the  State  was  not  guilty 
of  negligence.    Heard  v.  State,  11  C.  C.  205. 

See  Bridges. 

CHEMUNG  CANAL. 

The  provisions  of  the  Canal  Law  (§  37),  allowing  claims  to  be  filed  by 
any  person  sustaining  damages  from  the  canals,  do  not  apply  to  an  aban- 
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doned  canal,  like  the  Chemung  canal,  not  enumerated  among  the  canals 
to  which  the  Canal  Law  by  flection  2  is  made  to  apply.  Hughson  v. 
State,  11  C.  C.  37. 

See  Canals. 

CHEMUNG  RIVER  DYKE. 

Park  V.  State,  16  C.  C.  132. 

CHILDREN. 

A  boy  of  eight  years  held  guilty  of  contributory  negligence.  Bristol 
V.  State,  11  C.  C.  14. 

The  State  was  held  liable  for  injuries  to  a  child  of  six  years  of  age,  no 
negligence  being  attributable  to  the  child  or  his  parents.  Ten  Eyck  v. 
State,  11  C.  C.  149. 

See  Negligence. 

CHITTENANGO  CREEK  (MADISON  COUNTY). 

Where  diamages  are  claimed  for  the  flooding  of  land  due  to  the  con- 
dition of  a  culvert  which  obstructed  the  flow  of  the  water  of  a  creek 
under  the  canal,  some  negligence  on  the  part  of  the  State  in  maintaining 
the  culvert  must  be  shown  to  warrant  a  recovery.  Facts  and  circum- 
stances justifying  the  dismissal  of  such  a  claim  reviewed.  Lynch  and 
ano.  V.  State,  12  C.  C.  270. 

See  Cbeeks. 

CHRISTIAN,  JOSEPH,  v.  STATE,  16  C.  C.  122. 

CITY  OF  NEW  YORK  v.  STATE,  16  C.  C.  21. 
16  C.  C.  (Appellate  Division)   315. 

CIVIL  SERVICE  LAW. 

For  a  discussion  of  the  legal  principles  involved  in  a  claim  flled  by  a 
state  employee  to  recover  damages  against  the  state  resulting  from  his 
alleged  unlawful  transfer  from  a  clerkship  in  one  state  department  to 
another  state  department  at  a  reduced  salary,  see  Doty  v.  State,  17  C.  C. 
22. 

CLAIM. 

Claimant  was  the  owner  of  land  along  Wood  Creek  in  the  town  of 
Rome,  Oneida  county.  On  November  8,  1902,  he  flled  a  claim  to  recover 
damages  resulting,  as  alleged,  from  the  overflow  of  water  in  June,  1901, 
upon  said  land.  There  was  a  substitution  of  attorneys  shortly  prior  to 
the  beginning  of  the  March,  1915,  term  of  the  Court  of  Claims,  and  the 
claim  was  brought  on  for  trial  by  the  substituted  attorneys  on  March  24, 
1915.  At  the  oonclusion  of  the  hearing  the  attorneys  for  the  claimant 
requested  that  the  matter  be  held  open  to  permit  claimant  to  introduce 
further  evidence.  His  attorneys  on  January  8,  1916,  noticed  a  motion 
to  amend  the  original  claim  by  alleging  another  and  additional  cause  of 
the  flood  in  June,  1901.  The  court  held  that  even  if  the  present  attorneys 
for  claimant  had,  since  their  substitution,  used  due  diligence  in  the 
prosecution  of  the  claim  and  in  their  attempt  to  have  the  claim  amende^, 
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their  diligence  did  not  excuse  the  long  delay  which  actually  occurred 
between  the  filing  of  the  claim  and  the  motion  to  amend  the  same; 
that  the  proposed  amendment  allied  certain  facts  that  ought  to  have 
be^i  contained  in  the  original  claim  or  to  have  been  added  by  amendment 
within  a  reasonable  time  after  the  original  claim  was  filed;  and  that  it 
was  too  late,  after  the  expiration  of  fourteen  and  one-half  years,  to  put 
the  burden  upon  the  State  of  attempting  to  find  witnesses  to  a  con- 
dition which  should  have  been  brought  to  the  attention  of  the  State 
more  than  a  dozen  years  ago.    Derrick  v.  State,  16  C.  C.  59. 

At  the  opening  of  the  trial  of  a  claim  to  recover  damages  alleged  to 
have  resulted  from  negligence  claimant  moved  to  amend  her  claim  by 
including  the  necessary  allegations  to  constitute  a  trespass  on  the  part 
of  the  State  and  its  employees,  and  a  like  motion  was  made  at  the  close 
of  claimant's  case  to  conform  the  claim  to  the  proofs.  These  motions 
were  granted  with  an  exception  to  the  State.    Konner  v.  State,  16  C.  G.  92. 

Upon  appeal,  the  Appellate  Division  held  it  was  error  to  grant  these 
motions  and  dismissed  the  claim.    Konner  v.  State,  16  €.  0.  320. 

See  Code  of  Civil  Pbocedube;   Consent;  Enabling  Statute; 
Jurisdiction;  Notice  of  Intention. 

CLIFT,  GEO.  L.,  adm.,  etc.,  ▼.  STATE,  13  C.  C.  25. 

CODE  OF  CIVIL  PROCEDXnEU;. 

By  section  264  of  the  Code  of  Civil  Procedure  the  Court  of  Claims  has 
jurisdiction  to  hear  a  private  claim  against  the  State,  but  it  is  likewise 
true  that  the  sovereign  power  cannot  be  sued  without  its  consent.  No 
such  consent  is  shown  or  pleaded  in  this  claim.  No  claim  in  behalf  of  a 
citizen  can  be  maintained  against  the  State  for  injuries  occasioned  by 
the  negligence  or  misfeasance  of  its  agent  except  when  it  has  by  legis- 
lative enactment  assumed  such  liability.  That  no  enabling  act  having 
been  passed  by  the  Legislature  conferring  jurisdiction  upon  this  court  to 
hear  and  determine  the  claim  of  the  claimant,  the  court  has  no  juris- 
diction to  hear  the  same.    Dimmock  v.  State,  11  C.  C.  23. 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits  by 
the  Court  of  Claims  it  must  appear  not  only  that  the  court  has  had  juris- 
diction conferred  upon  it  but  that  the  State  has  consented  to  have  its 
liability  determined.    Quayle  v.  State,  11  C.  C.  44. 

Nussbaum  v.  State,  11  C.  C.  147. 

Section  264  of  the  Code  of  Civil  Procedure  as  amended  in  1908  (chap. 
519)  confers  jurisdiction  upon  the  court  over  claims  in  tort  constituting 
*'  private  "  claims  against  the  State  and  grants  the  consent  of  the  State 
to  have  its  liability  determined  in  the  Court  of  Claims.  Burks  v.  State, 
13  C.  C.  153. 

The  term  "private"  as  used  in  section  264  of  the  Code  of  Cdvil  Pro- 
cedure conferring  jurisdiction  upon  the  Court  of  Claims  is  used  as  the 
antithesis  of  "  public."    Burks  v.  State,  13  C.  C.  153. 

An  application  to  bring  in  a  party  under  the  authority  of  section  281 
of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears  that  the 
State  makes  no  claim  against  the  party  and  the  party  no  claim  against 
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the  State  and  the  only  issue  being  one  between  the  party  and  the  claim- 
ant.   Elmore  &  Hamilton  Contracting  Co.  y.  State,  13  C.  C.  401. 

Where  a  statute  conferring  jurisdiction  upon  the  court  of  claims  pro- 
vides that  the  court  "  has  jurisdiction  to  hear  and  deternune  a  private 
claim  against  the  State''  but  that  "the  court  has  no  juriadictdon  of 
a  claim  submitted  by  law  to  any  other  tribunal  or  officer  for  audit 
or  determination  except  where  the  claim  is  founded  upon  express  con- 
tract and  such  claim  or  some  part  thereof  has  been  rejected  by  such 
tribunal  or  officer"  (Code  of  Civil  Procedure,  §  264),  the  language  does 
not  cover  a  claim  like  that  of  an  erroneous  or  illegal  state  tax  or  assess- 
ment and  does  not  authorize  a  submission  of  such  a  claim  to  this  court. 
Flower  v.  State,  16  C.  C.  164. 

See  O'Neil  v.  State,  17  C.  C.  (Court  of  Appeals)  305. 
Smith  V.  State,  17  C.  C.  98. 
8ee  Consent;  Notice  of  Intention. 

COFFERDAM.    See  Dam. 

COLE,  DAVID,  and  ano.  v.  STATE,  15  C.  C.  285. 

COLLINS,  EUGENE  C,  v.  STATE,  18  C.  0 78 

COLUMBIA  DISTILLING  CO.  ▼.  STATE,  18  0.  C.  (Appellate  Division) . .  235 

COIOIISSION  ON  NEW  PRISONS. 

For  the  architect's  claim  growing  out  of  his  contract  with  the  state  in 
connection  with  the  contemplated  state  prison  at  Bear  Mountain,  the  site 
being  subsequently  changed  to  Wingdale,  see  Beardsley  v.  State,  17  0.  C. 
248. 

COMMON  CARRIER. 

Where  the  State  owned  and  maintained  a  reservation  and  operated 
an  inclined  railway  exacting  a  fare  for  its  use  by  passengers,  it  is  to 
be  treated  in  its  relation  to  them  as  a  common  carrier  and  is  bound  to 
exercise  more  than  ordinary  care,  and  for  the  absence  of  such  care  it  is 
liable,  provided  the  claimant  is  free  from  contributory  negligence.  Burks 
V.  State,  13  C.  C.  153. 

CONCRETE. 

See  Highway. 

CONNOLLY,  PETER  F.,  CO.  v.  STATE,  16  C.  C.  216. 

CONSENT. 

The  consent  of  the  State  to  have  its  liability  determined  must  be 
obtained  before  it  can  be  sued.  Quayle  v.  State,  affirmed  in  part  124 
A.  D.  81;  192  N.  Y.  47;  11  C.  C.  44. 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits  by 
the  Court  of  Claims  iit  must  appear  not  only  that  the  court  has  had 
jurisdiction  conferred  upon  it  but  that  the  State  has  consented  to  have 
its  liability  determined.     Quayle  v.  State,  11  C.  C.  44. 

Rice  V.  State,  11  C.  C.  148. 

The  Court  of  Claims  has  no  jurisdiction  of  a  claim  for  services  as  coun- 
sel to  the  committee  on  privileges  and  elections  of  the  Assembly  where 
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the  State  has  not  consented  to  have  its  liability  determined  by  the 
court.  Nussbaum  v.  State,  affirmed  119  A.  D.  755;  appeal  dismissed  190 
N.  Y.  542;  11  C.  C.  147. 

Consent  of  State  granted  in  certain  cases.  Code  of  Civil  Procedure, 
I  264,  as  amended  by  L.  1908,  chap.  519. 

In  an  action  against  the  state  to  recover  damages  for  personal  injuries 
sustained  by  the  claimant  in  tripping  over  a  wire  along  the  edge  of  a 
path  in  the  state  reservation  at  Niagara  Falls,  the  state  contended  that 
the  action  could  not  be  maintained  because  there  was  no  statute  expressly 
giving  the  claimant  the  right  of  recovery  in  such  a  case.  The  Court  held, 
however,  that  while  it  is  an  elementavy  principle  of  law  that  the  state, 
being  sovereign,  is  immune  from  suit  in  behalf  of  a  private  person  unless 
it  has  waived  its  immunity  in  relation  to  such  claim,  the  state  had  waived 
its  immu^^ity  by  the  following  provisions  of  section  264  of  the  code  of 
civil  procedure:  "  It  also  has  jurisdiction  to  hear  and  determine  a  private 
claim  against  the  state  *  *  *  and  the  state  hereby  consents,  in  all 
such  claims,  to  have  it«  liability  determined.  *  *  *  In  no  case  shall 
any  liability  be  implied  against  the  state,  and  no  award  shall  be  made  on 
any  claim  against  the  state  except  upon  such  legal  evidence  as  would  es- 
tablish liability  against  an  individual  or  corporation  in  a  court  of  law 
or  equity." 

The  Court  made  an  award  in  favor  of  the  claimant  for  the  sum  of 
$6,000.    Smith  v.  State,  17  C.  C.  98. 
See  JuBiSDicnoN. 

CONSTITUTION. 

Where  a  side  cui  of  a  canal,  although  a  part  of  the  canal  system, 
has  become  a  nuisance  and  has  come  actually  into  disuse  as  a  part  of  the 
canal  system,  the  State  may  close  it  as  an  abandoned  canal  without 
rendering  itself  liable  to  those  who  have  been  using  the  side  cut. 

The  State  Constitution  prohibiting  the  sale  of  the  canals  does  not 
apply  to  a  side  cut  which  the  State  would  have  the  right  to  close  if 
necessary  as  a  part  of  its  plans  for  the  improvement  of  the  canals  of  the 
State. 

The  State  may  close  a  side  cut  which  forms  no  part  of  the  canal  sys- 
tem where  it  was  built  as  a  convenience  to  those  owning  property  on 
either  side  of  it  and  was  not  necessary  for  the  navigation  of  the  canals, 
although  the  legislature  assumed  jurisdiction  over  the  side  cut  by  mak- 
ing appropriations  for  its  improvement.     Lynch  v.  State,  11  C.  C.  122. 

Chapter  658  of  the  Laws  of  1915,  authorizing  the  Court  of  Claims  to 
hear,  audit  and  determine  the  claim  of  an  electrician  employed  by  the 
State  a/t  a  State  hospital  for  the  insane,  for  injuries  alleged  to  have 
been  sustained  by  him  in  the  course  of  his  employment,  by  reason  of 
being  struck  by  a  patient,  for  which  the  State  was  not  otherwise  liable, 
and  further  providing  that  said  claim,  if  found  to  be  valid,  shall  con- 
stitute a  legal  and  valid  claim  against  the  State,  is  constitutional. 

Said  act  does  not  audit  or  allow  the  claim  so  as  to  violate  section  19 
of  article  3  of  the  Constitution,  nor  does  it  give  or  loan  money  or  credit 
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of  the  State  **  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking"  in  violation  of  section  9  of  article  8  of  the  Constitution, 
nor  does  it  appropriate  public  moneys  for  local  or  private  purposes 
within  the  meaning  of  section  20  of  article  3  of  the  Constitution.  Munro 
V.  State,  16  C.  C.  (AppeUate  Division)   326. 

The  legislature  is  not  prevented  from  recognizing  claims  founded  on 
equity  and  justice  though  they  are  not  such  as  could  have  been  enforced 
in  a  court  of  law  if  the  state  had  not  been  immune  from  suit.  The  basis 
for  such  allowance  is  the  moral  obligation  or  the  equity  arising  out  of  the 
facts. 

The  legislature  passed  the  following  act  (L.  1915,  ch.  658) :  ''The  Court 
of  Claims  is  hereby  authorized  to  hear,  audit  and  determine  the  claim  of 
John  I.  Munro  against  the  state  for  injuries  alleged  to  have  been  sustained 
by  him  while  in  the  employ  of  the  state  in  the  electrical  department  of 
the  Kings  Park  State  Hospital  at  Kings  Park,  and  in  the  course  of  such 
employment,  by  reason  of  being  struck  by  a  patient  in  such  hospital; 
and  if  the  court  finds  that  such  injuries  were  so  sustained,  damages  there- 
for shall  constitute  a  legal  and  valid  claim  against  the  state,  and  the  court 
shall  award  to  and  render  judgment  for  the  claimant  for  such  siun  as 
shall  be  just  and  equitable,  notwithstanding  the  lapse  of  time  since  the 
accruing  of  damages,  provided  the  claim  herein  is  filed  with  the  Court  of 
Claims  within  one  year  after  this  act  takes  effect.*'  Held,  first,  that  the 
act  does  not  violate  section  19  of  article  3  of  the  Constitution  which  pro- 
hibits the  l^islature  from  either  auditing  or  allowing  any  private  claim 
against  the  state.  The  Court  of  Claims  is  given  authority  to  hear,  audit 
and  determine  the  claim,  and  this  authority  to  determine  necessarily  in- 
cludes the  power  to  allow  or  reject  as  justice  and  equity  may  demand. 
Secondy  section  6  of  article  7  of  the  Constitution  does  not  prevent  the 
allowance  of  this  claim  as  the  claimant  had  no  recourse  to  any  court  and 
no  cause  of  action  against  the  state  until  it  was  given  to  him  by  the  act 
of  1915.  The  claim  could  not,  therefore,  have  been  outlawed.  Third,  the 
two-thirds  vote  required  by  section  20  of  article  3  of  the  Constitution 
does  not  apply  to  this  act  as  it  makes  no  appropriation  of  money. 
Munro  v.  State  of  New  York,  181  App.  Div.  30,  affirmed. 
Munro  v.  State,  17  C.  C.  (Court  of  Appeals)  312. 

The  provisions  of  the  Constitution  that  neither  the  credit  nor  the  money 
of  the  state  shall  be  given  or  loaned  to  or  in  aid  of  any  association,  cor- 
poration or  private  undertaking  (Const,  art.  8,  §  9)  do  not  prohibit  the 
recognition  of  claims  which  have  their  roots  in  equity  and  justice.  Where 
the  legislature,  by  action  looking  to  the  future,  has  defined  the  terms  of 
equity  and  justice  upon  which  it  will  go  into  an  enterprise,  it  has  a  wide 
discretion,  and  court h  will  not  revise  its  judgment  unless  there  has  been 
manifest  abuse. 

Oswego  and   Syracuse  Railroad   Co.   v.   State,   18   C.   C.    (Court  of 

Appeals)    221 

Article  6,  section  12,  construed.    See  Earl  v.  State,  13  C.  C.  33. 
Article  1,  section  6.    Sec  Niles  v.  State,  17  C.  C.  3. 
Article  1,  section  7.     See  Perkins  v.  State,  15  C.  C.  282. 
See  Statute;  Statute  op  Limitations. 
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Where  the  State  passed  an  enabling  statute  authorizing  the  Court  of 
Claims  to  make  an  award  that  "  shall  be  just  and  equitable  notwith- 
standing the  lapse  of  time  since  the  accruing  of  such  damages  or  any  act 
or  omission  which  might  be  deemed  a  bar  to  said  claim/'  it  thereby 
waived  legal  defenses  and  authorized  the  adjudication  of  the  claim  upon 
its  merits.  Le  Strange  v.  State,  12  C.  C.  249. 
See  also  Munro  v.  State,  16  C.  C.  149. 
17  C.  C.  (Court  of  Appeals)  312. 

Where  confusion  exists  as  to  the  meaning  of  words  used  in  the  de- 
scription contained  in  a  grant  which  requires  construction,  it  is  usually 
resolved  against  the  grantor,  who  is  responsible  therefor,  as  the  worde 
used  are  his  own.  This  is  especially  so  when  it  relates  to  a  narrow 
strip,  such  as  half  of  a  street  or  stream  much  more  valuable  to  the 
grantee  than  to  the  grantor,  as  the  parties  are  supposed  to  have  so 
dealt  with  the  property  as  to  bring  out  its  greatest  value.  Hinckley 
V.  State,  16  C.  C.  95. 

It  is  the  duty  of  the  court  in  interpreting  statutes  to  adopt  sueh  a  con- 
struction as  will  harmonize  existing  laws,  and  in  case  of  conflict  to 
adopt  such  a  construction  as  will  be  fair  and  equitable  and  not  produce 
injustice  to  those  who  have  acted  in  good  faith  under  one  of  them,  a 
construction  which  will  produce  the  least  public  inconvenience  and  will 
not  hamper  the  officials  of  the  State  in  the  proper  discharge  of  their 
public  duties  when  acting  for  the  welfare  of  the  State  in  the  protec- 
tion of  its  interests  and  for  its  benefit.  Kirby  v.  State,  15  C.  0.  246. 
See  Constitution;  Conteact;  Convbyancb;  Gbant;  Statutes. 

CONTRACT. 

A  subordinate  officer  of  the  State  has  no  power  or  authority  to  vary 
or  extend  a  written  contract  made  between  the  State  and  a  claimant. 
A  local  agent,  architect,  or  division  engineer  is  such  a  subordinate 
officer  and  has  no  power  to  vary  a  contract  so  as  to  bind  the  State. 
Where  additional  work  or  better  material  than  the  contract  requires 
is  ordered  by  a  subordinate  officer,  compliance  of  the  contractor  must  be 
regarded  as  voluntary  service  even  though  the  State  acquires  the  bene- 
fit by  the  change.  Where  one  deals  with  a  public  officer  he  is  bound  to 
take  notice  of  the  scope  and  limitation  of  his  authority.  Burgerd  v. 
State,  11  C.  C.  27. 

Where  contracts  for  State  printing  have  been  made  and  the  State  has 
not  authorized  the  submission  of  its  liability  under  such  contracts  to 
the  Court  of  Claims,  such  consent  will  not  be  implied  from  the  lan- 
guage of  the  Code  of  Civil  Procedure  conferring  jurisdiction  upon  the 
court.    Quayle  v.  State,  11  C.  C.  44. 

Where  in  the  sale  of  certain  real  estate  belonging  to  the  State  the 
claimant  alleged  that  he  procured  a  purchaser  for  the  land  in  pursuance 
of  an  agreement  of  brokerage  with  the  United  States  Loan  Commis- 
sioners of  the  county  of  New  York.  Htidy  that  the  Loan  Conmiissioners 
had  no  right  to  make  such  contract  with  the  purchaser.  Mayer  v. 
State,  11  C.  C.  197. 
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An  enabling  act  (L.  1900,  ch.  510)  which  permits  the  submission 
of  a  claim  against  the  State  to  the  court  and  authorizes  an  award  not- 
withstanding any  "  act  or  omission  which  might  be  deemed  a  bar  to 
such  claim  "  waives  the  defense  that  the  transaction  between  the  claim- 
ant's firm  and  the  State  at  the  time  of  the  firm's  settlement  of  the  con- 
tract amounted  to  an  agreement  whereby  they  adjusted  their  claim  for 
extra  work  and  also  waives  the  defense  that  the  extra  work  was  not 
done  pursuant  to  a  written  order  as  required  by  the  contract.  Le 
Strange  v.  State,  12  C.  C.  249. 

The  Legislature  has  the  power  under  the  Constitution  to  waive  such 
defenses  and  authorize  the  adjudication  of  the  claim  upon  its  merits 
stripped  of  strictly  legal  defenses.     Le  Strange  v.  State,  12  C.  C.  249. 

This  court  was  authorized  to  make  an  award  to  the  claimants'  firm 
that  "  shall  be  just  and  equitable  notwithstanding  the  lapse  of  time  since 
the  accruing  of  such  damages  or  any  act  or  omission  which  might  be 
deemed  a  bar  to  said  claim"  and  upon  thia  basis  they  are  entitled  to 
recover  the  expense  of  changing  the  Potsdam  sandstone  specified  by  the 
contract  in  the  first  floor  of  the  capitol  to  Vermont  marble  tiling,  also 
for  substituting  Tennessee  marble  in  the  second  floor  for  slate  which 
was  specified  in  the  contract  and  for  removing  and  replacing  plaster  on 
two  floors  where  it  had  become  damaged  through  no  fault  of  the  claim- 
ants' firm  particularly  since  the  minds  of  the  parties  did  not  meet  upon 
the  termfl  of  the  final  settlement.    Le  Strange  v.  State,  12  C.  C.  249. 

When  a  State  official,  having  authority  to  order  goods  for  his  depart- 
ment, places  an  order  for  a  specified  number  of  automobile  badges  and 
seals,  which  were  to  be  delivered  from  time  to  time  as  called  for,  and 
before  the  delivery  of  the  full  number  ordered,  discontinues  ordering 
them  from  such  person  and  places  orders  for  the  same  articles,  else* 
where,  the  State  is  liable  for  the  breach  of  such  contract.  Lang  v.  State, 
13  C.  C.  3. 

The  measure  of  damages  for  the  breach  of  a  contract  by  the  State  for 
the  manufacture  of  chauffeur  badges  and  seals  where  part  of  the  work 
has  been  done  is  the  difference  between  the  price  that  the  State  was  to 
pay  for  the  badges  and  seals  and  the  amount  expended  upon  their  man- 
ufacture by  the  claimant  at  the  tdme  of  the  breach  of  the  contract  and 
the  additional  expense  necessary  to  complete  them.  Lang  v.  State, 
13  C.  C.  3. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  which  the 
contractor  did  his  work  and  not  arising  necessarily  out  of  the  contract 
itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being  that 
of  an  independent  contractor  and  the  rule  being  well  settled  that  there 
is  no  liability  on  the  part  of  the  State  for  acts  similar  to  those  re- 
ferred to  where  it  enters  into  a  contract  with  a  competent  contractor, 
doing  an  independent  business,  who  agrees  to  furnish  materials  and 
labor  and  make  the  entire  improvement  according  to  specifications  pre- 
pared in  advance  for  a  lump  sum  or  its  equivalent,  even  when  it  reserves 
the  right  to  change,  inspect  and  supervise  to  the  extent  necessary  to 
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produce  the  result  intended  by  the  contract,  providing  the  plant  is 
reasonably  safe,  the  work  is  lawful  and  is  not  a  nuisance  when  com- 
pleted and  there  is  no  interference  therewith  by  State  officers  which 
results  in  injury.    Hunt  v.  State,  15  C.  C.  145. 

Where  an  expert,  under  a  contract  with  the  Attorney-General  to  give 
certain  testimony  in  the  eo-called  Consolidated  Gas  Case  was  to  receive 
a  stated  amount  as  a  retainer  and  another  sum  per  day  while  actually 
engaged,  as  a  preliminary  to  such  testimony,  examined  the  testimony 
of  an  expert  for  the  Gas  Company,  but  failed  to  give  testimony  of  material 
benefit  to  the  State,  as  he  had  promised  to  do  under  the  contract,  he  was 
entitled  to  recover  the  sum  named  as  a  retainer,  said  sum  becoming  due 
when  he  accepted  teartimony  of  the  Gas  Company's  expert  to  examine,  and 
began  his  work,  said  retainer  being  a  fixed  sum,  separate  from  his  daily 
compensation,  and  in  no  way  dependent  upon  his  future  work,  or  what  the 
result  of  that  work  might  be,  but  not  the  sum  per  day.  Hough  v.  State, 
16  C.  C.  146. 

The  State  has  placed  limits  upon  the  power  of  its  officers  to  contract 
and  incur  indebtedness  on  its  behalf.    Logan  v.  State,  15  C.  C.  161. 

See  also 
Lang  v.  State,  13  C.  C.  3. 

National  Commercial  Bank  of  Albany  y.  State,  13  C.  C.  239. 
Carroll  v.  State,  16  C.  C.  241. 
Kirby  V.  State,  15  C.  C.  246. 

Where  the  Attorney-General  although  having  no  sum  of  money  spe- 
cially provided  for  the  purpose,-  entered  into  a  contract  with  an  attorney 
to  represent  the  State  as  special  counsel  and  thereafter  the  Legislature 
passed  a  bill  appropriating  money  to  compensate  the  attorney, —  Held, 
that  thds  was  a  ratification  of  the  contracts  made  by  the  Attorney -Gen- 
eral acting  for  the  State.    Kirby  v.  State,  15.  C.  C.  246. 

Where  a  contractor  engaged  in  constructing  a  sewer  is,  by  the  author- 
ity otf  a  city,  in  the  streets  embraced  in  his  contract,  for  the  purpose 
of  building  sewers,  he  has  a  right  to  expect  that  no  one,  including  the 
State,  shall  trespass  upon  his  rights  without  liability  for  the  damages 
which  may  be  occasioned  him  thereby.    Cowles  v.  State,  15  C.  C.  287. 

Where  in  the  course  of  the  construction  of  a  canal  natural  conditions 
of  soil  unexpectedly  appear  which  the  contract  does  not  in  express  terms 
cover  and  which  render  the  performance  of  the  contract  as  planned  impos- 
sible, and  make  necessary  substantial  changes  in  the  nature  and  cost  of 
the  contract,  and  substantially  affect  the  work  remaining  under  the 
contract,  the  law  will  read  into  the  contract  an  implied  condition 
when  it  was  made  that  such  a  contingency  shall  terminate  the  entire 
contract.    Kinzer  Construction  Co.  v.  State,  15  C.  C.  326. 

Under  such  circumstances  the  State  is  liable  for  the  work  actually 
done  at  the  time  of  the  discovery  of  the  conditions  making  the  perform- 
ance of  the  contract  impossible;  also  for  material  furnished  and  delivered 
on  the  ground  but  not  actually  placed  in  the  work;  also  for  the  pro  rata 
share  of  the  premium  paid  on  a  surety  bond  required  by  the  contract; 
but  not  for  loss  of  profits  on  work  remaining  to  be  done.  Kinzer  Con- 
struction Co.  V.  State,  15  C.  C.  326. 
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Where  upon  the  discovery  of  euch  conditions  the  State  infltead  of 
immediately  regarding  the  contract  as  terminated  issues  a  so-called 
stop  order  and  thereunder  the  contractor  keeps  his  plant  in  readiness 
awaiting  the  decision  of  -the  State,  the  State  is  liable  for  the  expense  of 
maintaining  the  plant  during  the  time  during  which  it  might  have  been 
used  by.  the  contractor.    Kinzer  Construction  Co.  y.  State,  15  C.  C.  326. 

Where  an  extensive  cave-in  occure  in  the  course  of  a  contract  involv- 
ing the  banks  and  bed  of  a  portion  of  the  canal  which  the  contractor 
under  his  contract  has  agreed  to  keep  in  a  navigable  condition,  he  is 
not  liable  for  the  expense  of  restoring  navigation  where  there  was  no 
negligence  in  connection  with  the  performance  of  his  work,  the  terms 
of  the  contract  not  covering  such  a  contingency.  Kinzer  Construction 
Co.  v.  State,  16  C.  C.  326. 

Interest  is  allowable  upon  the  amount  of  work  done  and  unpaid  for, 
the  material  delivered  and  the  pro  rata  cost  of  the  surety  bond  from  the 
time  of  the  termination  of  the  contract  on  account  of  impossibility  of* 
performance  but  not  upon  the  amount  of  the  unliquidated  damages  aris- 
ing from  the  issuance  of  the  stop  order.  Kinzer  Construction  Co.  v. 
State,  15  C.  C.  326. 

Extra  costs  of  construction;  masonry;  premium  upon  bond;  overhead 
expenses;  interest.    I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  0.  175. 

Claimant  entered  into  a  contract  with  the  State  for  the  improvement 
of  a  portion  of  the  Barge  canal.  One  item  of  work  provided  for  69,400 
cubic  yards  of  wash  wall  at  $2.50  per  cubic  yard.  A  dispute  arose  as  to 
whether  or  not  the  contract,  plans  and  specifications  required  the  con- 
tractor to  place  coping  on  the  top  of  the  wash  wall  for  the  price  above 
specified.  The  Court  construed  the  contract  to  mean  that  the  claimant 
was  not  required  to  place  coping  on  the  wash  wall  except  where  shown  on 
the  plans  and  that  the  claimant  having  been  required  to  place  a  coping  on 
the  wash  wall  where  it  was  not  shown  was  entitled  to  recover  the  reason- 
able value  thereof. 

The  Court  further  held  that  the  clause  in  the  contract  providing  that  in 
case  of  any  discrepancy  or  ambiguity  in  the  plans,  specifications  or  maps, 
or  between  them,  the  State  Engineer  shall  make  a  decision  in  relation 
thereto  which  shall  be  final  and  conclusive  upon  the  parties  had  no  appli- 
cation in  this  case  as  there  was  no  discrepancy  or  ambiguity.  The  clause 
in  question  relates  to  work  which  is  required  but  concerning  which  some 
discrepancy  or  ambiguity  exists.  It  is  not  the  purpose  or  scope  of  such 
a  clause  to  impose  work  upon  a  contractor  that  does  not  appear  upon  the 
plans  and  cannot  reasonably  be  implied  from  the  plans.  It  does  not 
confer  authority  upon  the  engineer  to  add  additional  work  and  impose 
unnecessary  expense  not  called  for  by  the  contract  in  express  or  implied 
terms.     Empire  Engineering  Corporation  v.  State,  16  C.  C.  38. 

Claimant  was  awarded  the  contract  for  cleaning,  pointing  and  water- 
proofing the  exterior  stone  work  of  the  State  Capitol  after  the  fire  which 
occurred  on  March  29,  1911.  Section  9  of*  the  contract  contained  the  fol- 
lowing provision :  "  No  charges  shall  be  made  by  the  contractor  for  any 
delays  or  hindrance  from  any  cause  during  the  progress  of  any  portion 
of  the  work  embraced  in  the  contract," 
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TeBts  made  of  the  material  designated  by  the  State  for  waterproofing 
demonstrated  that  the  material  was  unsatisfactory,  and  after  some  delay 
the  State  designated  a  substitute  preparation.  This  delay  increased  the  > 
expense  of  the  work  to  the  contractor,  for  which  he  sought  to  recover. 
The  Court  held  that  the  failure  of  the  State  to  designate  the  kind  of 
waterproofing  preparation  was  in  reality  an  actual  interference  with  the 
progress  of  the  work;  that  it  was  not  a  delay  or  hindrance  such  as  is 
mentioned  in  section  9,  but  was  in  fact  a  direct  act  on  the  part  of  the 
State  itself  which  precluded  the  claimant  from  using  the  customary, 
orderly,  and  economical  methods  required  in  the  progress  of  the  work; 
that  the  State  failed  in  its  duty  to  designate  in  due  season  the  kind  of 
waterproofing  to  be  used,  and  that  it  should  pay  the  contractor  the 
increased  expense  resulting  therefrom. 

The  claimant  also  sought  to  recover  the  expense  resulting  from  the  loss 
of  time  on  the  part  of  his  workmen  due  to  an  order  delivered  to  the 
con£ractor  to  stop  the  progress  of  the  work  during  the  sessions  of  the 
Court  of  Impeachment.  The  Court  held  that  this  also  was  not  a  delay 
under  section  9  of  the  contract,  but  was  a  direct  interference  on  the 
part  of  the  State  with  the  progress  of  the  work  undertaken  by  claimant 
under  the  contract;  that  although  the  stopping  of  the  work  was  proper 
and  the  order  was  made  within  the  power  of  the  officer  issuing  it,  it 
did  not  relieve  the  State  from  its  liability  for  the  natural  and  actual 
consequences  of  its  own  act.    W.  L.  Waples  Co.  v.  State,  16  C  C.  64. 

Upon  appeal,  the  Appellate  Division  disallowed  the  first  item  of  the 
claim,  but  allowed  the  second  item.  W.  L.  Waples  Co.  v.  State,  16  C.  C. 
(note)    58. 

The  claimant,  a  contractor  on  a  highway,  sought  to  recover  the  cost 
of  iron  pipe  placed  on  the  work  pursuant  to  the  written  directions  of  the 
engineer  in  charge  of  the  work  but  not  used.  The  contractor  could  not 
sell  the  pipe  and  the  State  would  not  pay  for  it,  justifying  its  refusal 
by  the  following  provision  in  the  contract:  "The  said  work  shall  be  per- 
formed in  accordance  with  the  true  intent  and  meaning  of  the  plans  and 
specifications  therefor,  which  are  hereby  referred  to  and  made  a  part 
of  this  contract,  without  any  further  expense  of  any  nature  whatsoever 
to  the  state  than  the  consideration  named  in  this  contract.  The  state, 
however,  reserves  the  right  to  make  such  additions,  deductions  or  changes 
as  it  deems  necessary,  making  an  allowance  or  deduction  therefor  at  the 
prices  named  in  the  proposal  for  this  work,  and  this  contract  shall  in  no 
way  be  invalidated  thereby;  and  no  claim  shall  be  made  by  the  contractor 
for  any  loss  of  anticipated  profits  because  of  any  such  change,  or  by  reason 
of  any  variation  between  the  approximate  quantities  and  the  quantities  of 
the  work  as  done." 

The  Court  held  that  the  changes  made  by  the  engineer  were  "deduc- 
tions"; that  the  contractor's  agreement  not  to  claim  anticipated  profits 
left  the  way  open  for  him  to  claim  such  damages  as  he  might  suffer 
from  the  deduction,  exclusive  of  anticipated  profits;  that  he  was  not 
suing  for  the  pipe  at  $30  per  ton,  which  would  include  such  profits,  but 
was  asking  gimplv  to  be  reimbursed  for  his  disbursements  incurred  under 
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the  engineer's  directions;  and  that  under  the  contract  he  had  not 
waived  his  right  to  recover  for  such  disbursements.  Murray  y.  State, 
16  C.  C.  63. 

The  "  information  for  bidders "  in  connection  with  a  contract  for  the 
construction  and  improvement  of  a  State  highway,  contained  a  pro- 
vision that  where  the  use  of  local  sand  and  gravel  is  anticipated  the  pro- 
posal sheets  will  give  the  information  as  to  the  location  of  such  material, 
and  further  provided  that  "  when  such  information  is  not  given  in  the 
proposals  the  contractor  will  be  required  to  furnish  approved  imported 
material."  The  proposed  sheets  gave  no  information  as  to  the  location 
of  material  that  could  be  used,  and  consequently  the  duty  devolved  upon 
the  contractor  to  furnish  "  approved  imported  material." 

Expert  witnesses  were  of  the  opinion  that  the  material  was  "local" 
material  if  it  could  be  reached  by  the  contractor's  outfit  that  was  main- 
tained for  the  purpose  of  constructing  the  highway  under  the  contract; 
and  that  it  was  "  imported  "  material  if  it  was  such  as  could  be  brought 
in  by  a  common  carrier.  The  Referee,  however,  refused  to  adopt  this 
construction,  but  limited  "  local "  material  ''  to  that  which  is  adjacent  to 
the  highway,"  and  "  imported  "  material  to  "  material  brought  in  from  a 
place  other  than  where  it  is  to  be  used,  by  whatever  means,  public  or 
private."    Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

The  claimant  also  sought  to  recover  the  costs  of  transportation,  etc., 
to  Albany  and  return  for  the  purpose  of  conferring  with  State  officials. 
These  conferences  pertained  chiefly  to  the  n^otiations  looking  toward 
the  changing  of  the  type  of  road  and  the  question  of  the  claimant  taking 
a  new  contract  therefor.  The  Referee  held  that  these  expenditures  were 
not  made  in  the  performance  of  the  contract  and  therefore  disallowed 
them.    Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

The  monthly  estimates  of  the  work  performed  imder  a  highway  con- 
tract made  by  the  State's  engineers  were  reported  by  them  to  the  Com- 
missioner of  Highways,  together  with  the  final  estimate  made  after  the 
contract  had  been  cancelled  and  the  paymients  thereon  were  made  by  his 
authority.  The  Referee  held  that  such  report  and  payment  amounted 
to  an  acceptance  of  the  work  done,  both  as  to  its  character  and  material 
used,  and  formed  the  basis  upon  which  the  question  of  profits  could  prop- 
erly be  determined.    Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

Claimant  contracted  to  excavate  part  of  a  canal  prism  of  the  Barge 
canal  along  a  new  route  which  crossed  several  railroads,  being  required 
to  do  its  work  without  interfering  with  railroad  traffic.  The  railroads 
refused  to  perform  certain  construction  so  as  to  carry  their  tracks  across 
the  canal  or  to  allow  claimant  to  excavate  under  or  near  their  tracks. 
The  State  officials  did  not  reach  any  agreement  with  the  railroads  as  to 
carrying  their  tracks  over  the  proposed  canal  and  consequently  did  not 
direct  claimant  to  take  possession  of  or  excavate  the  earth  imder  the 
tracks.  Claimant  made  numerous  complaints  that  it  was  suffering  dam- 
ages by  reason  of  delays.  On  claimant's  application  the  State  finally 
canceled  the  contract,  the  claimant  reserving  its  claim  for  damages. 
The  State  contended  that  it  had  complied  with  section  4  of  the  Barge 
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canal  act  and  had  appropriated  the  lands  required  under  the  tracks  and 
that  the  State  or  its  contractor  had  the  right 'to  enter  and  carry  out  the 
provisions  of  the  contract.  The  Referee  held:  (1)  That  while  it  is  not 
the  duty  of  the  State  to  physically  dispossess  the  railroads  from  the  site 
of  the  canal,  it  is  its  duty  to  either  contract  with  each  railroad  to  build 
its  own  crossing,  or  to  contract  with  some  other  person  to  construct  one 
for  it.  (2)  That  as  the  contract  in  this  case  does  not  require  the 
claimant  to  construct  the  abutments  of  any  of  the  railroad  bridges  over 
the  canal,  but  on  the  contrary  prohibited  the  claimant  from  interfering 
with  railroad  traffic,  the  claimant  could  not,  therefore,  excavate  the  lands 
under  the  tracks  until  the  crossing  of  the  railroads  over  the  canal  had  been 
constructed;  and  it  consequently  followed  that  the  State  was  obligated 
within  a  reasonable  time  to  provide  the  claimant  with  the  sites  of  the 
railroad  companies  so  that  it  could  perform  its  contract  in  excavating 
the  prism  of  the  canal  under  the  railroad  tracks.  The  State  failed  in 
this  duty  toward  the  claimant,  and,  therefore,  it  became  liable  to  the 
claimant  for  the  damage  it  had  sustained  by  reason  of  such  failure. 
Lane  Brothers  Go.  v.  State,  16  G.  G.  238. 

For  damages  resulting  from  failure  of  state  to  deposit  spoil  on  claim- 
ant's land  in  accordance  with  contract  between  state  and  claimant,  see 
Kogers  v.  State,  17  G.  G.  70. 

While  the  claimant  was  proceeding  in  the  performance  of  a  barge  canal 
contract,  the  state  made  certain  changes  in  the  plans  and  specifications 
and  delivered  an  alteration  order  to  the  claimant  accordingly.  The  claim- 
ant refused  to  comply  with  said  order  and  thereafter  the  state  canceled 
said  contract,  refused  to  allow  the  contractor  to  proceed  with  the  same, 
and  readvertised  and  relet  the  portion  of  the  contract  still  unperformed, 
including  the  work  required  by  said  alteration.  The  claimant  sued  to  re- 
cover damages. 

The  Referee  held  that  by  reason  of  claimant's  breach  of  the  contract, 
the  state  had  authority  to  cancel  the  contract,  and  the  effect  of  such  can- 
cellation was  not  only  to  terminate  the  employment  of  the  contractor  but 
also  to  discharge  the  state  from  all  liability  upon  the  contract  in  respect 
to  past  transactions.  The  theory  of  the  claimant  in  alleging  the  facts 
upon  which  a  recovery  is  demanded,  except  as  to  the  items  relating  to 
retained  percentages,  extra  work  and  material,  is  that  the  right  to  recover 
rests  on  the  contract.  The  Referee  held,  however,  that  there  can  be  no 
recovery  either  direct  or  indirect  on  a  forfeited  contract,  and  that  the 
claimant  could  therefore  recover  nothing  upon  those  items  of  the  claim 
which  were  dependent  upon  the  continued  existence  of  Barge  canal  con- 
tract No.  2. 

The  Referee  held  further  that  the  moneys  retained  by  the  state  out  of 
the  compensation  certified  by  the  state  engineer  in  hisi  final  estimate  to 
be  due  to  the  claimant  on  account  of  work  done  under  the  contract  prior  to 
its  cancellation  were  and  continued  to  be  the  property  of  the  claimant 
but  that  the  state  was  entitled  to  set  off  against  these  moneys  the  damage 
sustained  by  the  state  through  he  failure  of  the  claimant  to  completely 
perform  its  obligations  under  the  contract,  to  wit,  the  difference  between 
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the  amount  which  the  state  was  compelled  to  pay  for  the  completion  of 
the  work,  including  the  cost  of  advertising  in  connection  with  the  letting 
of  a  new  contract,  and  the  amount  which  would  have  been  paykble  to  the 
claimant  for  aruch  work  if  it  had  completed  the  contract. 

The  Referee  also  allowed  recovery  on  certain  items  of  the  claim  growing 
out  of  alteration  and  extra  work  orders  in  connection  with  which  it  was 
not  necessary  to  resort  to  Barge  caoial  contract  No.  2^  as  a  basis  for 
recovery. 

Olcott  V.  State,  17  C.  C.  147. 

While  claimant  was  proceeding  to  perform  a  barge  canal  contract  the 
state  issued  certain  stop  orders,  which  the  Referee,  before  whom  the 
claim  was  being  tried,  held  were  imnecessary,  were  improvidently  made 
and  were  unreasonable,  and  the  Referee  accordingly  held  that  the  state 
became  liable  to  the  claimant  for  the  damages  suffered  by  it  by  reason 
of  such  stop  orders. 

The  state  issued  a  certain  alteration  order  the  effect  of  which  was  to 
prevent  the  claimant  from  doing,  during  the  season  of  1911-12  certain 
work  upon  which,  if  the  contractor  had  been  able  to  do  it,  it  would  have 
made  certain  profits.  The  Referee  held  that  this  order  was  unnecessarily 
burdensome  to  the  contractor  necessitating  delays  and  increasing  the  ex- 
pense of  construction  and  was  unreasonable,  and  accordingly  held  that 
the  state  was  liable  to  the  contractor  for  the  damages  suffered  by  reason 
of  loss  of  profits  occasioned  by  said  order. 

The  claimant  in  its  brief  presented  various  items  resulting  from  tlie 
delays  caused  by  the  state,  and  also  a  claim  for  loss  of  profits  arising 
from  the  work  that  could  have  been  performed  and  was  not  completed 
because  of  such  interruptions.  The  Referee  held  that  both  claims  for 
damages  could  not  be  allowed.  If  the  claimant  was  awarded  damages 
directly  suffered  from  the  interruptions,  the  damages  awarded  presumably 
would  make  good  his  losses,  and  if  on  top  of  that  he  should  be  awarded  a 
sum  by  way  of  profits  on  work  not  performed,  it  would  be  doubling  up  the 
award.  If,  however,  the  contractor  is  awarded  profits  on  the  work  re- 
maining unperformed,  it  is  upon  the  assumption  that  the  work  could  have 
been  performed,  were  it  not  for  the  delays  caused  by  the  interruption, 
and  therefore  that  he  should  recover  just  the  amount  that  he  would  have 
earned  imder  the  contract  had  there  been  no  interruption  whatever.  The 
Referee  adopted  the  latter  basis  as  the  proper  measure  for  the  damages 
suffered  by  the  contractor  by  reason  of  the  improper  delays  encountered 
during  the  closed  season  of  1911-12,  the  design  being  to  plaoe  the  con- 
tractor in  the  same  position  it  would  have  been  in  had  no  improper  orders 
been  granted  and  it  had  been  permitted  to  proceed  without  delays  at- 
tributable to  the  state. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  17  C.  C.  188. 

The  claimant  entered  into  a  contract  with  the  state  to  do  the  archi-. 
tectural  work,  etc.,  in  connection  wnth  the  construction  of  a  new  state 
prison,  the  contract  providing  that  he  was  to  be  paid  five  per  cent  com- 
mission "  upon  the  cost  of  the  work."  The  contract  for  the  construction  of 
the  prison  plant  was  awarded  to  the  Carlin  Construction  Co.  upon  the 
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plans,  drawings,  specifications,  etc.,  prepared  by  claimant.  The  bid  of 
this  company  was  $2,894,000,  but  as  the  legislature  had  limited  the  prison 
commission  to  $2,200,000,  a  portion  of  the  work  in  the  company's  bid  was 
eliminated  and  the  contract  awarded  to  it  for  $2,196,000.  The  Referee 
held  that  the  award  to  the  claimant  must  be  based  upon  the  commissions 
that  he  would  be  entitled  to  upon  the  amount  specified  in  the  Carlin 
contract  for  $2,196,000.  The  legislature  having  seen  fit  to  limit  the  ex- 
penditure to  $2,200,000,  the  commission  had  no  power  to  contract  or  to 
impose  a  liability  upon  the  state  beyond  that  sum. 
Beardsley  v.  State,  17  C.  C.  248. 

It  is  the  duty  of  the  State  in  entering  into  contracts  with  its  citizens 
to  set  a  standard  which  for  fairness,  justice,  equity,  honesty  and  plain 
frank  statement  of  its  purpose,  without  subterfuge  or  circumlocution, 
shall  be  beyond  all  criticism  as  being  in  any  way  possible  of  deception. 

Atlanta  Construction  Co.  v.  State,  18  C.  C 92 

Where  during  the  course  of  work  on  a  highway  contract  the  claimant 
performed  various  other  services  and  furnished  other  material  incident  to 
the  construction  of  the  road,  not  provided  for  or  contemplated  by  the 
contract  plans  or  specifications,  and  it  does  not  appear  that  they  were 
performed  or  furnished  over  claimant's  opposition  and  after  his  protest, 
nor  that  they  were  not  performed  or  furnished  willingly  or  by  agreement 
between  claimant  and  the  State,  there  can  be  no  recovery  therefor  on  the 
theory  of  a  breach  of  the  original  contract,  as  by  compliance  with  the 
orders  and  directions,  if  any  were  given,  claimant  had  waived  his  rights 
in  that  connection. 

The  general  rule  is  that  where  the  State's  representative,  without  col- 
lusion and  against  the  contractor's  opposition,  requires  the  latter  to  do 
something  as  covered  hy  his  contra-ct,  and  the  question  whether  the  thing 
required  is  embraced  within  the  contract  is  fairly  debatable  and  its  deter- 
mination surrounded  by  doubt,  the  contractor  may  comply  with  the 
demand  under  protest  and  subsequently  recover  damages,  even  if  it  turns 
out  that  he  was  right  and  that  the  thing  was  not  covered  by  his  contract, 
and,  on  the  other  hand,  if  the  thing  required  is  clearly  beyond  the  limits 
of  the  contract,  the  contractor  may  not  even  under  protest  do  it  and  sub- 
sequently recover  damages. 

Anderson  v.  State,  18  C.  C 97 

Where  a  contract  for  the  installation  of  plumbing  in  a  State  reforma- 
tory required  the  contractor  to  install  "  extra  heavy  pipe,"  said  pipe  to 
be  of  full  weight  and  thickness  suitable  for  a  working  pressure  of  250 
pounds  per  square  inch,  the  contractor  having  been  compelled  by  the 
State  authorities  to  install  what  is  known  in  the  trade  as  extra  heavy 
pipe,  cannot  recover  as  for  extra  materials  furnished,  upon  the  theory 
that  the  pipe  he  began  to  install,  which  had  half  the  thickness  of  heavy 
pipe,  would  actually  withstand  the  pressure  named.  The  thickness  of 
the  pipe  required  by  the  contract  related  not  only  to  it«  pressure  resist- 
ance, but  to  its  durability. 

W.  B.  Armstrong  Co.  v.  State,  18  C.  C.   (Appellate  Division) 255 

See  Damage;  Extra  Materi.u.j  Extra  Work;  Good  Roads;  High- 
way. 
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Where  claimant's  intestate  who  attempted  to  crose  the  Salina  Street 
bridge  in  the  city  of  Syracuse  on  a  bicycle  while  the  bridge  was 
going  up  is  c&argeable  with  contributory  negligence,  he  cannot  recover 
where  it  appears  by  reliable  evidence  that  he  was  warned  before  the 
bridge  was  raised  not  to  get  upon  the  bridge  and  again  while  it  was  up. 
Mulvihill,  as  adm.,  etc.,  v.  State,  11  C.  C.  17. 

Where  it  appeared  that  the  claimant,  a  boy  of  eight  years  of  age  and 
upwards,  stood  deliberately  at  the  end  of  a  lift  bridge  and  placed  his 
foot  upon  the  flagstone  on  which  the  iron  girders  would  descend  when  the 
bridge  was  lowered,  and  the  descent  of  the  bridge  when  lowered  was  not 
rapid  but  required  thirty  seconds  to  descend  eleven  feet;  that  the  des- 
cent would  have  attracted  the  notice  of  any  person  standing  near  it 
whose  attention  was  not  otherwise  engaged;  that  claimant  failed  to  take 
that  prudence  and  care  which  even  a  child  of  that  age  ought  to  have 
done;  that  the  descent  was  slow  enough  so  that  if  he  had  noticed  the 
girder  even  when  it  was  descending  to  the  height  of  his  head  or  shoulders 
there  was  plenty  of  time  to  have  removed  himself  from  the  place  of  dan- 
ger: Held,  that  claimant  was  guilty  of  contributory  negligence  and  is 
not  entitled  to  recover  for  the  injury  received  because  of  such  con- 
tributory negligence  on  his  part.    Bristol  v.  State,  11  C.  C.  14. 

When  an  employee  of  the  State  in  charge  of  a  lift  bridge  over  the 
Erie  canal  gave  warning  to  claimant  intending  to  cross  the  bridge  that 
it  was  about  to  be  raised  by  giving  the  warning  signal  and  also  the  dan- 
ger signal  by  swinging  his  lamp  and  notwithstanding  the  warning  the 
claimant,  who  was  riding  a  bicycle,  came  upon  the  bridge,  and  after  he 
was  upon  said  bridge  was  again  warned  to  stay  on  as  he  had  not  time 
to  cross  before  it  would  be  raised,  but  kept  on  and  rode  to  the  other 
end  of  the  bridge  and  was  thrown  to  the  pavement  below  and  injured: 
Held,  the  employees  of  the  State  in  charge  of  the  bridge  were  not  neg- 
ligent in  operating  the  same  and  that  claimant,  in  attempting  to  cross 
the  bridge  after  the  warning  signals  had  been  given  and  after  the  bridge 
tender  had  warned  him  not  to  proceed  further,  was  guilty  of  con- 
tributory negligence  and  cannot  recover.    Gillette  v.  State,  11  C.  C.  20. 

Where  a  child  six  years  of  age  was  injured,  while  attempting  to  get 
upon  a  lift  bridge  which  was  being  lowered,  by  having  his  foot  caught 
between  the  roadway  and  the  bridge,  the  State  is  chargeable  with  neg- 
ligence, the  flagman  being  absent  at  the  time  and  the  child  being  of 
such  tender  years  as  not  to  be  chargeable  with  contributory  negligence 
and  no  negligence  being  attributable  to  the  parents  of  the  child.  Ten 
Eyck  V.  State,  11  C.  C.  149. 

Where  an  employee  of  the  State  is  directed  to  do  certain  work  and 
has  charge  of  the  work  to  be  done,  having  previously  performed  simi- 
lar work,  and  selects  his  own  tools  and  appliances  and  directs  their 
use,  the  State  is  not  liable  if  he  is  injured  in  the  performance  of  the 
work.    Ruthenberg  v.  State,  11  C.  C.  189. 

When  a  person  who  is  riding  in  a  carriage  driven  by  another  who 
drives  the  horse  upon  a  lift  bridge  and  the  horse  and  carriage  are  thrown 
backward  oflT  the.  bridge  and  the  person  is  injured,  such  person  cannot 
recover  against  the  State  where  it  is  shown  that  the  customary  warning 
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signals  were  given  before  the  bridge  was  raised  and  while  the  carriage 
was  upon  the  street  approaching  the  bridge.  The  oflScers  of  the  State 
had  performed  their  duty  in  giving  the  signals  and  the  State  was  not 
guilty  of  negligence.     Heard  v.  State,  11  C.  C.  205. 

The  claimant  is  guilty  of  negligence  by  not  observing  an  obstruction 
extending  into  the  traveled  path  when  driving  a  team  which  had  diffi- 
culty in  drawing  a  load  of  apples  and  pears  up  a  steep  approach  to  a 
bridge.    Joy  v.  State,  12  C.  C.  238. 

Claimant  sought  to  recover  damages  for  personal  injuries  sustained  at 
night  by  falling  off  the  north  side  of  the  canal  bridge  where  there  was 
no  railing.  He  was  walking  in  the  driveway  and  not  in  the  walkway 
provided  for  foot  passengers.  For  ten  years  he  had  been  constantly  using 
this  bridge  knowing  that  there  was  no  barrier  on  the  north  side,  and 
that  there  was  a  walk  for  foot  passengers  properly  guarded  on  the  other 
side.  The  Court  held  that  he  was  guilty  of  contributory  negligence  in 
deliberately  choosing  to  take  the  roadway  provided  for  vehicles  where 
there  was  some  risk,  instead  of  taking  the  walkway  provided  for  foot 
passengers  which  was  safe.  Schatazle  v.  State,  16  C.  C.  61. 

The  claimant's  intestate,  about  9  P.  M.  on  February  3,  1913,  attempted 
to  board  a  car  on  Main  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop  and  he  followed  it  to  where  it  passed  on  to  the 
large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below  where  he  met  his  death. 
From  a  consideration  of  the  evidence  the  Court  held  that  the  State  in 
the  construction  of  the  bridge  had  failed  in  its  duty  to  guard  the  excava- 
tion in  such  a  manner  as  to  make  the  bridge  reasonably  safe  for  travelers, 
and  that  the  claimant's  intestate  was  nuc  guilty  of  contributory  negli- 
gence in  assuming  that  he  might  lawfully  travel  a  highway  upon  which 
a  surface  car  was  proceeding  safely  a  few  feet  ahead  of  him.  McDonald 
V.  State,  16  C.  C.  83. 

During  the  progress  of  the  State  Fair  at  Syracuse  in  1912,  in  prepara- 
tion for  a  pageant  arranged  to  take  place  alongside  of  the  Erie  canal 
at  North  Salina  street  in  that  city,  a  lift  bridge  over  the  canal  was 
raised  and  temporarily  made  stationary.  The  claimant  was  a  child 
twelve  years  old,  who  participated  in  the  exercises.  At  their  conclu- 
sion it  was  necessary  for  her  to  cross  the  canal  on  the  bridge  in  order 
to  reach  her  home.  At  the  conclusion  of  the  pageant  the  bridge  was 
being  lowered  when  the  claimant  was  forced  forward  by  the  crowd  in 
such  a  manner  that  her  foot  was  caught  under  the  bridge  and  she 
sustained  the  injury  complained  of. 

The  Court  held  that  the  claimant  was  not  negligent.  She  was  where 
she  had  a  right  to  be  and  where  necessity  compelled  her  to  be.  She 
had  a  right  to  assume  that  the  State  would  fullfil  its  duty  to  pro- 
tect her.  She  was  powerless  to  resist  the  action  of  the  crowd  behind  her 
and  no  blame  can  attach  to  her  action  at  the  time  of  the  accident.  Slive 
V.  State,  16  C.  C.  96. 

The  claimant  is  the  husband  of  Annie  E.  O&terhout,  who  was  given  an 
award  for  the  personal  injuries  sustained  by  her  in  the  automobile  accident 
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referred  to  in  claim  No.  1654- A,  the  opinion  in  which  is  reported  in  17 
Ct.  d.  Rep.  31.  He  seeks  to  recover  damages  against  the  state  for  t^e 
amounts  he  expended  for  the  medical  care  and  nursing  of  his  wife  because 
of  the  said  injuries,  for  the  loss  of  her  services  due  thereto,  and  for  the 
damages  to  his  automobile. 

The  Court  held,  for  the  reasons  stated  at  length  in  the  preceding  opin- 
ion, that  the  husband  was  guilty  of  contributory  negligence  and  accord: 
ingly  dismissed  the  claim.    Osterhout,  Harry  S.,  v.  State,  17  C.  C.  36, 

See  Bennett  v.  State,  17  C.  C.  44. 

Graham  v.  State,  17  C.  C.  27. 

Scott  V.  State,  17  C.  C.  38. 
See  Negijgiince. 

CONVEYANCE. 

Under  the  well  settled  law  of  the  State  where  an  intention  to  the 
contrary  does  not  appear  from  the  terms  of  the  conveyance,  a  descrip- 
tion of  a  riparian  estate  by  which  the  line  runs  to  a  monument  on  the 
bank  and  thence  "  on,"  "  to,"  "  along  "  or  "  down  "  the  river  carries  title 
to  the  thread  of  the  stream,  the  monument  merely  determining  the  direc- 
tion of  the  line  toward  the  river.  Fulton  Light,  Heat  &,  Power  Go.  v. 
State,  13  C.  G.  285. 

A  conveyance  of  land  bounded  by  a  non-navigable  stream  carries  title 
to  the  center  thereof  unless  the  parties  restrict  their  grant  to  the  shore 
line  in  very  plain  and  express  words.    Hinckley  v.  State,  15  C.  C.  95. 

Pursuant  to  a  resolution  of  the  commissioners  of  the  \and  office,  the 
State  Engineer  and  Surveyor,  by  an  auctioneer,  conducted  a  sale  at  pub- 
lic auction  of  certain  State  lands,  at  which  the  auctioneer  publicly  read 
both  the  notice  of  sale  subscribed  by  the  State  Engineer  and  Surveyor, 
stating  that  pursuant  to  said  resolution  and  by  virtue  of  the  power 
vested  in  him  by  law,  he  would  "  offer  for  sale  *  *  *  all  the  title 
of  the  State  of  New  York  in  the  premises  described,"  etc.,  and  the  terips 
of  sale,  which  provided  that  **  The  premises  described  in  the  annexed 
advertisement  of  sale "  will  be  sold  under  the  direction  of  the  State 
Engineer  and  Surveyor  upon  the  terms  therein  stated,  and  among  the 
said  terms  it  was  provided  "  the  purchaser  thereof  will  receive  a  quit- 
claim patent  conveying  all  the  title  of  the  State  of  New  York  in  the 
premises  purchased  by  him."  At  the  time  of  the  sale  the  purchaser  had 
complete  knowledge  of  the  existence  of  certain  outstanding  unpaid  taxes 
and  assessments,  his  attorney,  who  accompanied  him,  having  a  complete 
statement  thereof.  At  the  closing  of  the  title  said  taxes  and  assess- 
ments were  still  liens  on  the  premises,  and  the  State  Engineer  and 
Surveyor  refused  to  make  a  conveyance  of  the  premises  free  and  clear 
from  said  taxes  and  assessments.  Thereupon,  the  purchaser  paid  the 
balance  of  the  purchase  price  under  protest,  and  received  from  *he  State 
a  quit-claim  patent.  Subsequently  the  purchaser,  having  paid  said 
taxes  and  assessments,  presented  a  claim  for  the  amount  thereof,  with 
interest,  and  at  the  hearing  testified  that  the  auctioneer,  in  answer  to 
several  inquiries  if  the  premises  were  being  sold  free  and  clear,  replied* 
"  Yes,  free  and  clear,  and  for  cash."    The  auctioneer  emphatically  denied 
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such  testimony,  and  testified  that  he  publicly  read  the  terms  of  sale, 
and  stated  the  property  was  being  sold  in  axjcordance  with  the  descrip- 
tion and  the  terms  of  the  sale  as  read,  and  nothing  outside  of  that. 
Held,  upon  a  dismissal  of  the  claim,  that  claimant  had  failed  to  establish 
by  a  preponderance  of  evidence  that  the  auctioneer  stated  that  the 
premises  were  to  be  sold  free  and  clear  from  any  incumbrances,  and  this 
without  a  finding  that  any  witness  had  testified  with  intentional 
inaccuracy. 

Assuming  that  the  auctioneer  made  the  statements  testified  to  by 
claimant,  and  that  he  was  authorized  to  make  them,  they  were  merged 
in  the  written  contract  of  sale,  which  could  not  be  altered,  varied  or 
changed  by  parol  evidence. 

The  State  did  not  contract  to  convey  "  the  premises  "  or  "  the  land  "  at 
all.  It  covenanted  to  convey  to  the  claimant  merely  *'  all  the  title "  it 
held  in  the  tract  described.  It  has  fulfilled  that  obligation  completely, 
even  though  its  quit-claim  patent  did  not  convey  the  premises  to  the 
claimant  free  and  clear  from  the  taxes  and  assessments. 

Johnson  v.  State,  18  C.  C 112 

Aff'd  18  C.  C.  (Appellate  Division) 276 

Even  if  there  was  an  implied  warranty  against  the  tax  liens  in  the 
executory  agreement  it  was  merged  when  the  deed  was  given.  By  accept- 
ing a  quitclaim  deed  the  purchaser  waived  any  remedy  he  had  up  to  that 
time. 

Johnson  v.  State,  18  C.  C.  (Appellate  Division) 276 

The  claimant's  farm  was  flooded  by  water  from  the  barge  canal.  In 
the  deed  conveying  the  premises  to  the  claimant  was  contained  the  follow- 
ing clause :  "  Excepting  and  reserving  the  Grant  given  to  the  State  of 
New  York  for  the  water  flowing  across  said  land."  This  clause  existed  in 
all  of  the  conveyances  of  the  property  made  since  1867,  when  Henry  Bull 
conveyed  the  premises,  with  the  reservation  above  recited,  with  the 
addition  of  the  words :  "  by  the  party  of  the  first  part."  No  conveyance 
of  any  kind  to  the  State  of  New  York  for  any  interest  in  these  premises 
has  ever  been  recorded  in  Monroe  county,  nor  could  such  an  instrument 
be  found  elsewhere,  and  no  proofs  were  offered  as  to  the  existence  of  any 
conveyance  to  the  State.  It  was  contended  on  behalf  of  the  State  that  the  . 
reservation  in  the  claimants*  deed  was  notice  to  the  purchaser  that  the 
State  had  the  right  to  cause  water  to  flow  across  the  premises,  and  that 
the  claimants,  by  accepting  the  deed  containing  the  reservation,  were 
estopped  from  questioning  the  State's  rights  in  the  premises. 

As  regards  this  contention,  the  Court  held  that  there  was  no  conflict 
in  the  authorities  that  a  reservation  or  exception  in  favor  of  a  stranger 
to  a  conveyance  is  void  or  inoperative,  conveys  no  title,  and  is  no  evidence 
of  title.  Hornbeck  v.  Westbrook,  9  Johns.  73;  Craig  v.  Wells,  11  N.  Y. 
315;  Beardslee  v.  New  Berlin  L.  &  P.  Co.,  207  id.  34.  If,  then,  the 
State  took  no  right  or  interest  under  the  deed  given  to  the  claimants, 
the  exception  above  stated  could  not  be  construed  as  giving  claimants 
notice  that  the  State  had  any  interest  in  the  premises,  in  the  absence 
of  proof  on  that  point.     In  1867,  Bull,  then  owner  of  this  farm,  said  in 
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substance  that  he  had  granted  the  State  of  New  York  the  right  of  flow- 
ing water  across  said  land.  His  statement  in  claimant's  deed  did  not 
pass  title  to  the  State,  nor  conclude  claimants  from  questioning  the  fact, 
nor  justify  the  State  in  imposing  flood  waters  on  tlie  farm. 

Stewart  v.  State,  18  C.  C 146 

See  Johnson  v.  State,  13  C.  C.  255. 
See  Grant. 

COOK,  OLIVER  W.,  v.  STATE,  11  C.  C.  128. 
COOLIDGE,  FRANK,  v.  STATE,  U  C.  C.  200. 

COOPER,  CHARLES  H.,  v.  STATE,  18  C.  C 71 

COSBY  MANOR  GRANT.    See  Grant. 

COSTS  AND  DISBURSEMENTS. 

Costs  cannot  be  allowed  in  the  Court  of  Claims. 
New  York  Central  Railroad  Co.  v.  State,  18  C.  C 45 

There  is  no  legal  authority  for  the  allowance  by  the  Court  of  Claims 
of  the  cost  of  printing  claims. 

Stanton  v.  State,  18  C.  C 81 

The  claimant  filed  a  claim  against  the  State  to  recover  damages  result- 
ing from  the  appropriation  of  certain  property  in  the  Adirondacks.  This 
claim  was  tried  before  the  Court  of  Claims  and  resulted  in  an  award  in 
the  claimant's  favor.  In  that  proceeding  the  claimant  requested  the 
Court  to  find: 

( 1 )  "  That  claimant  is  entitled  to  recover  the  legal  disbursements 
necessarily  and  properly  made  by  it  in  this  proceeding;"  and  (2)  "  That 
claimant  is  entitled  to  recover  the  legal  fees  paid  to  the  witnesses." 

Section  274  of  the  Code  of  Civil  Procedure  relating  to  the  practice  in 
the  Court  of  Claims  provides  in  part  as  follows :  ^'  Costs,  witnesses'  fees 
and  disbursements  shall  not  be  taxed,  nor  shall  counsel  or  attorney  fees 
be  allowed  by  the  court  to  any  party." 

The  Court  held  that  while  it  believed  that  the  dissenting  opinion  of 
Rodenbeck,  J.,  in  Brainerd  v.  State,  74  Misc.  Rep.  100,  was  sound  and 
legally  correct,  nevertheless,  in  view  of  the  prevailing  opinion  in  that 
case  and  of  the  express  and  unambiguous  provision  of  section  274  of  the 
Code  of  Civil  Procedure  above  quoted,  it  should  not  declare  this  section 
tof  the  Code  unconstitutional,  but  should  leave  this  constitutional  ques- 
tion to  be  passed  upon  by  the  appellate  courts.  The  claimant's  requests 
were  therefore  refused. 

Taggarts  Paper  Co.  v.  State,  18  C.  C 39 

Aflf'd  18  C.  C.   (Appellate  Division) 269 

In  an  action  against  the  State  to  recover  damages  for  the  permanent 
appropriation  of  land  for  the  State  Forest  Preserve,  it  was  held  that  the 
statutes  governing  the  maintenance  of  thp  motion  may  properly  deny 
costs. 

12 
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It  was  further  held  that  the  claimant  was  not  entitled  to  be  reimbursed 
for  counsel  fees  and  the  costs  of  experts  in  the  woods  but  might  have  been 
entitled  to  an  allowance  for  the  cost  of  searches  if  it  had  furnished  a 
definite  statement  thereof. 

Taggarts  Paper  Co.  v.  State,  18  C.  C.  (Appellate  Division) 269 

COUNTIES. 

See  County  of  Schenectady  v.  State,  13  C.  C.  209. 

COURT  OP  APPEALS. 

In  a  claim  filed  to  recover  for  the  unpaid  salary  of  a  judge  of  the  Court 
of  Appeals  who  had  been  retired  from  the  bench  by  reason  of  having 
passed  the  age  limit  of  seventy  years  and  who  had  served  in  such 
capacity  for  ten  years  or  more,  and  whose  term  of  ofiice  for  which  he  had 
been  elected  not  having  expired  at  the  time  of  his  death,  and  in  which 
claim  the  executors  sought  to  recover  the  salary  for  the  full  term  extend- 
^g  beyond  the  death  of  th«  testator :  Held,  that  the  Constitution,  §  12, 
art.  5,  should  not  be  so  construed  th&t  salaries  should  be  payable  after 
the  death  of  a  judge  who  had  been  retired  under  its  provisions,  and 
that  all  obligations  of  the  State  for  such  payment  ceased  at  death,  and 
that  claimant  could  only  recover  the  amount  of  unpaid  salary  at  the 
time  of  death  of  the  testator.  Earl  v.  State,  13  C.  C.  33. 
See  Judge  op  Couet  op  Appeaxs. 

COWLES,  HORACE  N.,  v.  STATE,  15  C.  C.  287. 

CRANDALL,  MINNIE  P.,  v.  STATE,  18  C.  C 41 

CREEK.    See  Buttebnut  Cbeek;  Ohittenajs^go  Creek;  Glenn  Creek; 
Limestone  Creek  ;  Oak  Orchard  Creek. 

CROCKER'S  REEPS. 

For  damages  resulting  from  the  barge  construction  work  at,  and  in 
the  vicinity  of,  the  state  dam  across  the  Hudson  river  at  Crocker's  Reefs 
near  Fort  Miller,  see  Fort  Miller  Pulp  and  Paper  Co.  v.  State,  17  C.  C.  45. 

CULVERT. 

Where  damages  ar.e  claimed  for  the  flooding  of  land  due  to  the  condi- 
tion of  a  culvert  which  obstructed  the  flow  of  the  water  of  a  creek 
under  the  canal  some  negligence  on  the  part  of  the  State  in  maintain- 
ing the  culvert  must  be  shown  to  warrant  a  recovery.  Lynch  and  ano. 
v.  State,  12  C.  C.  270. 

Where  it  appears  that  a  culvert  for  carrying  away  waters  of  a  stream 
in  times  of  flood  was  not  improperly  constructed,  and  that  it  was  of 
fiufiicient  capacity  to  take  care  of  all  ordinary  rains  and  such  as  naturally 
would  be  expected  in  the  locality,  the  State  is  .not  liable  for  damages 
resulting  from  the  failure  of  the  culvert  to  carry  off  the  water  resulting 
from  the  fall  of  rain  during  an  unusual  storm.  New  England  Brick 
Co.  V.  State,  15  C.  C.  313. 

Where  it  appears  that  a  culvert  for  carrying  off  the  waters  of  a  stream 
in  times  of  flood  has  been  kept  free  and  clear  of  obstructions  by  the 
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State,  and  it  further  appears  that  the  claimant  has  been  in  the  habit  of 
dumping  refuse  wood  and  brick  on  the  banks  of  the  creek,  a  portion  of 
which  during  an  unusual  storm  washed  down  stream  against  the  culvert, 
the  State  cannot  be  held  liable  for  damages  resulting  to  the  claimant 
from  flooding  of  the  claimant's  premises,  di:e  to  the  choking  of  the  cul- 
vert by  the  washing  down  of  the  material  against  it.  New  England 
Brick  Co.  v.  State,  15  C.  C.  313. 

See  I.  M.  Ludington  Sons,  Inc.  v.  State,  16  C.  C  175. 

Burt  Olney  Canning  Co.  v.  State,  17  C.  C.  133. 

CUYKENDALL,  CHARLES,  v.  STATE,  11  C.  C.  143. 
DALEY,  PATRICK  B.,  &  ANO.  v.  STATE,  13  C.  C.  30. 

DAM. 

Wliere  a  dam  was  constructed  in  1S(35  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1901  the  claim  is  not  tenable,  as  under  the  Revised 
Statutes  (§§  4S,  52),  and  Laws  1S30,  chapter  293,  and  Laws  1866,  chapter 
83^,  the  State  acquired  a  permanent  easement  to  flood  the  land  after 
the  lapse  of  one  year  from  the  time  the  premises  were  flooded.  Ely  v. 
State,  11  C.  C.  65. 

Kline  v.  State,  11  C.  C.  S3. 

Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

Appropriation  of  dam  by  State  and  easement  to  flood.  Hall  v.  State, 
11  C.  C.  109. 

Where  the  State  arbitrarily  maintains  during  the  entire  year  flash 
boards  which  it  had  been  the  practice  to  remove  at  the  close  of  naviga- 
tion, it  is  liable  for  the  injuries  occasioned  thereby.  Cuykendall  v.  State, 
11  C.  C.  146. 

Where  fiash  boards  had  been  removed  usually  at  the  close  of  each 
season  of  navigation  and  a  canal  superintendent  without  special  authority 
maintained  the  flash  boards  during  the  entire  year,  the  State  is  liable 
for  his  acts  under  the  rule  that  it  is  liable  for  the  tortious  acts  of  its 
agents  even  where  they  were  done  in  good  faith  .in  pursuance  of  the  gen- 
eral authority  to  act  on  the  subject  to  which  they  related.  Cuykendall 
v.   State,   11   C.   C.   143. 

Dennis  v.  State,  11  C.  C.  143. 

WTien  in  1880  the  State  constructed  a  dam  at  the  foot  of  Sixth  lake 
and  the  owners  of  land  flooded  filed  a  claim  against  the  State,  and  an 
award  was  made  against  the  State  for  the  flooding  of  all  lands  that 
would  be  flooded  by  a  dam  at  the  foot  of  said  lake  with  a  flow  line  ten 
and  one-half  foot  above  the  apron  of  the  dam  and  the  State  paid  the 
award:  Held,  that  the  State  has  acquired  the  right  to  maintain  a  dam 
the  flow  line  of  which  should  not  exceed  ten  and  one-half  feet  above  the 
apron  of  the  dam,  and  that  in  case  of  floods  raising  the  general  surface 
of  the  lake  to  a  higher  level,  the  State  was  not  liable.  Rowe  v.  State, 
11  C.  C.  165. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coflfer- 
dam  by  a  contractor,  the  flooding  resulting  from  the  manner  in  which 
the  contractor  did  his  work  and  not  arising  necessarily  out  of  the  con« 
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tract  itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being 
that  of  an  independent  contractor.    Hunt  v.  State,  15  C.  C.  145. 

Cofferdam;  pumping,  bailing  and  draining.  I.  M.  Ludington  Sons, 
Inc.,  V.  State,  16  C.  C.  175. 

For  damages  resulting  from  the  barge  construction  work  at,  and  in  the 
vicinity  of,  the  state  dam  across  the  Hudson  river  at  Crocker's.  Reefs 
near  Fort  Miller,  see  Fort  Miller  Pulp  and  Paper  Co.  v.  State,  17  C.  C.  45. 

For  an  extended  discussion  of  the  relative  rights  of  the  State  and  ripa* 
rian  owners  at  Stat-e  dams,  see  the  opinion  of  Fennell,  J.,  in  Bulger  et  al. 

(Battle  Island  Paper  Co.)  v.  State,  18  C.  C 21 

See  Burt  Olney  Canning  Co.  v.  State,  17  C.  C.  133. 

DAMAGE. 

Where  the  State  within  legal  rights  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  of  the  damages  as  the  sole  source  of  damage.  Where  all  the 
damage  to  land  occurs  from  natural  causes  resulting  from  the  overflow 
of  a  creek,  the  State  is  not  liable  for  any  damage  though  without  legal 
right  it  mingles  with  the  flood  surplus  water  from  the  canal.  \Vhere 
part  of  the  damages  resulting  from  flooding^  are  occasioned  by  waters 
which  the  State  without  legal  rights  turns  upon  the  land  of  another  and 
part  are  due  to  the  natural  overflow  of  a  creek,  the  State  is  liable  only 
for  such  portion  of  the  damages  as  it  actually  occasions.  Carhart  v. 
State,  11  C.  C.  128. 

Cook  V.  State,  11  C.  C.  12S. 

Lasher  v.  State,  11  C.  C.  128. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court  in 
arriving  at  its  award,  and  where  witnesses  on  the  part  of  the  owner 
testify  that  certain  water  power  is  worth  $34,000  and  the  witnesses  on 
behalf  of  the  State  testify  that  it  is  worth  nothing,  the  court  may  make 
6uch  an  award  between  these  estimates  as  it  may  deem  proper.  Hall  v. 
State,  11  C.  C.  109. 

The  State  must  respond  in  damages  where  it  negligently  turns  water 
upon  the  land  of  another,  which  water  would  not  naturally,  without  the 
intervention  of  the  State,  have  found  its  way  there,  and  thereby  causes 
damages,  but  where  the  State  turns  water  upon  the  land  of  another, 
which  land  was  flooded  and  damaged  previously  from  natural  causes, 
the  State  is  not  liable  where  all  of  the  damages  were  occasioned  before 
the  State's  trespass  even  though  without  legal  right  it  mingles  surplus 
water  from  the  canal  with  the  flood  water.  Where  the  State  negligently 
turns  water  from  a  feeder  upon  the  land  of  another  where  it  mingles  with 
flood  waters  from  a  creek  and  together  causes  damages,  the  State  is  not 
liable  for  all  of  the  damages  occasioned  but  only  for  such  portion  as  it 
actually  causes. 

Ostrander,  J.  X.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 
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A  claim  for  damages  for  seepage  from  the  canal  cannot  be  dismissed 
although  it  is  evident  that  the  wet  condition  of  the  premises  is  due  to 
other  causes,  where  it  appears  from  the  evidence  that  there  is  some 
seepage,  however  slight,  from  the  canal.    Brown  v.  State,  11  C.  C.  173. 

Where  a  claim  is  for  permanent  appropriation  and  there  is  no  question 
of  benefit  involved,  the  compensation  may  be  measured  by  the  difference 
in  the  value  of  the  property  before  and  after  the  taking  or  by  the  value 
of  the  land  taken  plus  the  damages  to  the  remainder.  Bonneville  v.  State, 
12  C.  C.  173. 

The  measure  of  damages  for  which  the  State  is  liable  in  the  case  of 
the  destruction  of  a  canal  boat  and  other  property  destroyed  to  restore 
navigation  after  a  break  is  the  value  of  the  property  after  the  break, 
eliminating  all  damages  due  to  the  break  itself.  Foote  v.  State,  12 
C.  C.  55. 

When  the  State  negligently  occasions  part  of  the  flooding  and  a  portion 
of  the  damages  and  a  part  is  caused  by  natural  causes  the  State* is  liable 
only  for  its  share  of  the  damages,  but  where  the  State  occasions  all  the 
flooding  and  causes  all  the  damages  it  must  respond  to  the  full  extent 
of  the  injury.    Harris  v.  State,  12  C.  C.  22. 

WTiere  willow  roots  have  been  destroyed  through  the  negligent  flooding 
of  land  by  the  State  the  measure  of  damages  is  the  difference  6f  the 
market  value  of  the  land  with  and  w^ithout  the  willows.  Where  the  crop 
has  been  destroyed,  but  the  willows  have  not  been  destroyed,  the  damages 
are  the  value  of  the  crop  impaired  or  destroyed  because  the  State  may 
cease  to  trespass  at  any  time.    Keith  v.  State,  12  C.  C.  144. 

The  measure  of  the  damages  is  the  value  of  the  property  destroyed, 
at  the  time  of  its  destruction.    Town  of  Lennox  v.  State,  12  C.  C.  159. 

See  Carhart  v.  State,  12  C.  C.  152. 
Gray  v.  State,  12  C.  C.  71. 
McDonald  v.  State,  12  C.  C.  79. 
Zimmerman  v.  State,  12  C.  C.  88. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  structures 
and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled  to  the  cost  of 
making  reasonable  repairs  to  put  his  premises  in  a  tenantable  condition 
and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the  State. 
In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in  the  market 
value  of  the  premises  in  addition  to  the  cost  of  making  repairs  and  the 
loss  of  rents.    Stevens  v.  State,  13  C.  C.  111. 

If  one  claims  damages  for  an  injury  resulting  in  alleged  permanent 
physical  impairment,  it  is  incumbent  on  the  claimant  to  prove  such 
permanent  physical  impairment  is  the  result  of  the  injury  received. 
H>Ties  v.  State,  13  C.  C.  49. 

The  State  having  taken  certain  adjacent  land  for  canal  purposes,  the 
courts  may  not  compel  it  to  take  additional  lands  which  may  be  flooded 
if  the  high  navigable  stage  of  the  canal  should  ever  be  reached,  and  such 
lands  not  being  necessary  for  ordinary  use  and  their  flooding  being  only 
a  possibility  or  contingency,  the  damage  thereto  is  speculative  and  not  to 
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be  considered  in  fixing  the  award  for  the  lands  taken.    Johnson  v.  State, 
13  C.  C.  55. 

Where  the  State  appropriates  a  municipal  building  in  a  village  for  the 
Barge  canal  its  value  will  not  be  based  upon  the  cost  of  reproducing  the 
building  nor  upon  its  value  to  the  village,  but  upon  the  market  value  of 
the  property  in  the  condition  in  which  it  was  at  the  time  of  the 
appropriation.  Village  of  Whitdiall  v.  State,  13  C.  C.  139. 

While  it  is  proper  to  receive  evidence  as  to  the  quantity  of  moulding 
sand  on  a  farm  and  the  availability  of  the  frontage  of  the  farm  for 
building  lots  as  bearing  upon  the  value  of  the  farm  the  compensation 
for  the  taking  of  the  farm  is  to  be  estimated  by  the  market  value  of 
the  property.    Gregg  v.  State,  13  c!  C.  38. 

The  measure  of  damages,  for  the  breach  of  a  contract  by  the  State 
for  the  manufacture  of  chauffeur  badges  and  seals  where  part  of  the  work 
has  been  done,  is  the  difference  between  the  price  that  the  State  was  to 
pay  for  the  badges  and  seals  and  the  amount  expended  upon  their  man- 
ufacture by  the  claimant  at  the  time  of  the  breach  of  the  contract  and 
the  additional  expense  necessary  to  complete  them.  Lang  v.  State,  13 
L/.  \j*  3.  * 

As  to  the  rule  of  damages  to  be  applied  in  appropriation  cases,  Heldy 
that  the  owner  is  not  limited  in  compensation  to  the  use  which  he  makes 
or  haa  made  of  his  property,  but  is  entitled  to  receive  its  greatest  value 
for  any  purposes  for  which  it  is  naturally  adapted,  lie  is,  however, 
limited  to  its  market  value,  and  in  determining  such  value  he  may  show 
its  location,  its  surroundings  and  adaptability,  and  if  it  has  been  rented 
he  may  show  the  fact,  althougli  the  rent  received  is  not  to  be  deemed  aa 
controlling  upon  the  question  of  value,  but  as  some  evidence  bearing 
thereon.    Palmer  v.  State,  15  C.  C.  55. 

Also,  that  in  determining  the  value  of  land  appropriated  for  public 
purposes,  the  same  conditions  are  to  be  regarded  as  in  the  sale  of  property 
to  private  parties.  The  inquiry  in  such  cases  must  be  what  is  the  prop- 
erty worth  in  the  market,  viewed  not  merely  with  reference  to  the  uses 
to  which  it  is  plainly  adapted,  but  what  it  is  worth  from  its  availability 
for  valuable  uses.  The  propertj^  is  not  to  be  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste  or  to  be  regarded  as  valueless  because 
he  is  unable  to  put  it  to  any  use.  Others  may  be  able  to  use  it  and  make 
it  serve  the  necessities  or  conveniences  of  life.  Palmer  v.  State,  15 
C.  C.  55. 

The  profits  of  a  business  are  a  guide,  valuable  but  not  conclusive,  in 
determining  the  value  of  the  property  and  plant  which  produced  them. 
Lincoln  Spring  Co.  v.  State,  15  C.  C.  81. 

While  certainty  is  the  general  rule  in  estimating  values,  probability 
must  of  necessity  sometimes  be  taken  into  consideration.  When,  owing  to 
inherent  and  insurmountable  conditions,  the  exact  facts  upon  which 
value  depends  cannot  be  proved,  r(?as()nal)lc  probabilities  cannot  be  dis- 
regarded, for  the  owner  is  entitled  to  rely  on  anything  that  enters  into 
the  market  value.  Market  value  means  the  fair  value  of  the  property 
as  between  one  who.  wants  to  purchase  and  one  who  wants  to  sell.  A 
reasonable  probability  that  a  fact  exists,  although  it  cannot  be  proved, 
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which,  if  it  exists,  would  add  largely  to  the  value  of  certain  property, 
adds  to  the  market  value  of  that  property,  even  if  the  probability  is  not 
strong  enough  to  warrant  a  finding  that  the  fact  does  exist.  Lincoln 
Spring  Co.  v.  State,  15  C.  C.  81. 

The  owner  of  land  taken  in  condemnation  cannot  recover  a  larger 
price  for  his  property  owing  to  the  use  which  the  State  intends  to  make 
of  similar  lands  nearby  taken  or  purchased  at  about  the  same  time  for 
the  same  purpose.  Such  a  rule  of  damages  would  penalize  government 
in  a  progressive  ratio  for  making  a  public  improvement  by  increasing  tlie 
price  of  the  land  needed  as  each  parcel  was  acquired  for  public  use. 
Lincoln  Spring  Co.  v.  State,  15  C  C  81. 

As  to  the  damages  recoverable  where  land  is  permanently  appro- 
priated by  the  State,  Held,  that  the  claimants  are  entitled  to  recover  the 
market  valjie  of  the  property  appropriated  estimated  according  to  the 
condition  of  the  title  at  the  date  of  appropriation,  as  well  as  the  damages 
caused  to  the  remainder  of  their  property  not  appropriated.  Hence  a 
flowage  and  booming  easement  granted  by  an  early  deed  from  the  original 
proprietors  of  the  land  and  an  easement  in  the  public  for  highway  pur- 
poses are  to  be  taken  into  account.    Hinckley  v.  State,  15  C.  C.  95. 

Where  the  whole  property  is  appropriated  and  benefits  are  not  involved 
the  method  for  ascertaining  the  damages  so  far  as  the  owner  is  con- 
cerned, is  to  estimate  the  market  value  of  the  property  at  the  time  of 
the  appropriation  taking  into  account  all  improvements  upon  it  which 
form  a  part  of  the  realty  whether  made  by  the  owner  or  the  tenant. 
Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

In  such  a  case  where  the  rent  reserved  for  the  unexpired  term  equals  or 
exceeds  the  market  value  there  are  no  damages  to  the  tenant  but  where 
the  rent  reserved  is  less  than  the  market  value  of  the  lease  for  the 
unexpired  term  the  tenant  is  entitled  to  the  difference  between  the  market 
value  of  the  lease  and  the  rent  reserved.  Champlain  Stone  and  Sand 
Co.  V.  State,  15  C.  C.  181. 

Where  only  part  of  the  leased  property  is  taken  the  question  so  far 
as  the  owner  is  concerned  is,  where  benefits  are  not  involved,  what  was 
the  market  value  of  the  property  immediately  before  and  immediately 
after  the  appropriation  taking  into  account  the  character  of  the  public 
improvement  to  be  made  and  the  structures  placed  upon  the  property 
either  by  the  owner  or  by  the  tenant  which  form  a  part  of  the  realty. 
Champlain  Stone  and  Sand  Co.  v  State,  15  C.  C.  181. 

Where  only  part  of  the  leased  property  is  taken  the  question,  so  far 
as  the  lessee  is  concerned  is,  what  was  the  lease  worth  in  the  market 
immediately  before  and  immediately  after  the  appropriation  taking  the 
same  elements  into  consideration  as  in  the  case  of  the  owner  with  • 
reference  to  the  public  improvement  and  the  structures  placed  upon  the 
property.    Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

Where  property  taken  is  subject  to  a  lease  or  other  incumbrance  the 
value  of  the  lease  or  incumbrance  or  where  part  of  the  property  is  taken, 
the  damages  to  the  lease  or  incumbrance,  must  come  out  of  the  com- 
pensation allowed  for  the  fee.  Champlain  Stone  and  Sajid  Co,  v,  State^ 
15  C.  C.  181. 
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Where  part  only  of  premises  is  taken  and  there  is  no  question  of 
benefits  involved,  the  compensation  to  be  awarded  a  claimant  may  be 
measured  either  by  the  difference  in  the  market  value  of  the  property 
before  and  after  the  appropriation  or  by  the  market  value  of  the  part 
actually  taken  plus  the  damages  to  the  remainder  of  the  property,  of 
which  the  appropriated  land  formed  a  part.  Lehigh  Valley  Railway 
Co.  V.  State,  15  C.  C.  226. 

Where  benefits  are  involved  the  better  rule  is  to  ascertain  the  value  of 
the  property  taken,  which  amount  at  least  must  be  allowed  and  then  deter- 
mine the  damages  to  the  balance  of  the  property,  offsetting  against  these 
damages  any  benefits  from  the  improvement.  Lehigh  Valley  Railway 
Co.  v.  State,  15  C.  C.  220. 

Where  the  State  appropriated  land  upon  which  were  a  house,  bam, 
boathouse  and  hogpens,  the  land  appropriated  being  used  for  the  renting 
of  boats.  Held,  that  the  fact  that  the  property  was  available  and  used 
for  the  renting  of  boats  could  be  taken  into'  account  in  estimating  the 
value  of  the  property,  but  the  claimant  could  not  be  allowed  damages 
for  loss  of  business  or  loss  of  profits.    Vincent  v.  State,  15  C.  C.  229. 

Where  part  of  a  farm  suitable  for  the  raising  of  potatoes  is  appro- 
priated by  the  State,  and  the  estimates  of  damage  of  the  claimant's 
witnesses  seem  to  be  largely  based  upon  the  productive  capacity  of  the 
appropriated  land,  Heldy  that  in  this  respect  the  testimony  is  not  entirely 
reliable,  for  while  the  productive  capacity  may  be  considered,  it  is  not  a 
sole  test  of  the  value  of  the  property,  and  also,  that  while  the  claimant 
may  have  made  a  high  net  profit  per  acre  from  the  land  appropriated, 
the  same  investment  on  other  land  might  yield  more  than  that  amount 
and  the  personal  element  of  labor  and  skill  and  the  exigencies  of  the 
seasons  make  the  net  profit  unreliable  as  a  sole  test  of  value.  Flannigan 
V.  State,  15  C.  C.  263. 

Where  the  owner  of  property  and  his  tenant's  assignee  appeared  in 
court  and  consented  that  their  respective  claims  against  the  State  and  * 
each  other  be  determined.  Held,  that  the  owner  was  entitled  to  the  value 
of  the  premises  less  the  value  of  the  lease,  and  the  lessee's  assignee  was 
entitled  to  the  value  of  the  leasehold,  which  as  no  witnsses  were  pro- 
duced by  the  State,  was  estimated  to  be  the  difference  between  the  rental 
value,  as  testified  by  the  claimants*  witnesses,  for  the  unexpired  term 
over  and  above  the  rent  reserved,  deducting  the  water  tax  which  the 
lessee  was  obliged  to  pay.  Riley  v.  State,  15  C.  C.  277. 
Osley  V.  State,  15  C.  C.  277. 

Where  the  State  appropriated  land  for  the  barge  canal  and  thereby  cut 
off  the  claimant's  access  to  the  public  highway.  Held,  that  the  value  of 
the  land  taken  did  not  represent  the  damages  which  the  claimants  had 
sustained,  for  they  were  entitled  to  the  damage  that  the  remainder  of 
the  farm  may  have  sustained  as  a  result  of  the  deprivation  of  the  farm 
from  access  to  the  public  highway.    Guerin  v.  State,  15  C.  C.  279. 

The  net  income  received  is  not  the  sole  criterion  for  estimating  the 
value  of  property  appropriated,  although  it  may  be  taken  into  account. 
Guerin  v.  State,  15  C.  C.  279. 
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Where  the  State,  for  Barge  canal  purposes,  appropriates  land  consti- 
tuting part  of  a  farm,  which  appropriation  divides  the  farm  into  two 
parts,  one  part  of  which  is  cut  off  from  access  to  the  highway  and  has  no 
outlet,  the  claimant  is  entitled  to  the  market  value  of  the  land  taken, 
including  whatever  in  the  nature  of  realty  was  attached  to  the  land,  and 
is  also  entitled  to  a  substantial  allowance  for  damages  to  the  property 
cut  off  from  access  to  the  highway.    Perkins  v.  State,  1&  C.  C.  282. 

The  want  of  ingress  and  egress  to  land  cut  off  by  an  appropriation  is 
a  serious  element  in  determining  the  damages  to  which  the  claimant  is 
entitled.  In  fixing  this  amount  there  should  be  taken  into  account  the 
fact  that  a  complete  scheme  for  securing  a  private  right  of  way  is 
provided  for  in  the  statutes  of  the  State  pursuant  to  the  Constitution 
(Constitution,  art.  1,  §  7;  Highway  Law,  L.  1909,  ch.  30,  {§  211-228)  ; 
and  that  the  expense  of  these  proceedings  would  be  quite  large.  In 
addition  to  this  consideration,  where,  even  with  a  private  right  of  way, 
the  claimant  will  be  seriously  inconvenienced  in  operating  his  farm  by 
being  compelled  to  travel  a  considerable  distance  further  to  reach  his 
buildings,  this  item  is  also  to  be  taken  into  account  in  estimating  the 
damages.    Perkins  v.  State^  15  C.  C.  282. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the 
buildings  at  the  expiration  of  the  lease,  Held,  That  the  interest  of  the 
tenants  is  the  market  value  of  their  lease,  taking  into  account  all  of  its 
items,  including  the  buildings  and  any  other  property  in  the  nature  of 
realty  they  had  attached  to  the  soil.  The  award  to  the  owner  is  for  the 
value  of  the  fee,  which  includes  structures  in  the  nature  of  realty  attached 
to  the  soil.  The  compensation  awarded  for  the  fee  must  include  an 
amount  sufficient  to  compensate  the  tenants  for  the  value  of  their  lease 
including  the  buildings  and  other  property  in  the  nature  of  realty  they 
had  placed  upon  the  land.  The  difference  between  the  market  value  of 
the  fee  and  the  market  value  of  the  lease,  taking  all  the  elements  into 
account  will  measure  the  compensation  of  the  owner.  The  balance  will 
be  the  compensation  to  which  the  tenants  are  entitled. 
Rourk  V.  State,  15  C.  C.  286. 
Cole  V.  State,  15  C.  C.  285. 

The  State  is  liable  only  for  damages  caused  by  its  own  negligent 
acts,  or  to  put  the  statement  in  another  form,  where  damages  are  claimed 
for  leakage  from  the  canal,  it  is  not  liable  if  the  damages  claimed  to 
have  been  suffered  by  leakage  would  have  occurred  notwithstanding  its 
negligence.    Cowles  v.  State,  15  C.  C.  287. 

Where  the  proof  clearly  shows  that  the  State  was  negligent  in  the 
care  of  the  canal  bank  and  that  water  came  through  the  break  and 
actually  invaded  the  trenches  and  works  of  the  claimant,  a  contractor 
engaged  in  building  a  sewer,  and  caused  him  considerable  damage,  the 
claimant  should  be  allowed  the  damages  which  he  has  proven  were  caused 
thereby.    Cowles  v.  State,  16  C.  C.  287. 

Where  the  State  appropriated  property  consisting  of  a  hotel,  barn  and 
other  buildings  the  claimant  was  held  entitled  to  recover  only  the  market 
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value  of  the  property,  even  though  it  would  be  difficult,  if  not  impossible 
for  him  to  utilize  that  amount  in  such  a  way  that  he  would  receive  the 
same  income  therefrom  as  he  had  been  receiving  from  the  land  appropri- 
ated by  the  State.    Smith  v.  State,  15  C.  C.  293. 

A  claimant  is  not  entitled  to  any  allowance  for  the  business  conducted 
upon  the  property  appropriated  although  this  fact  may  be  considered  in 
connection  with  estimating  the  value  of  the  property.  Milton  v.  State, 
15  C.  C.  300. 

Where  the  State  appropriates  a  block,  part  of  which  is  occupied  by 
tenants  in  possession  under  a  written  lease,  the  total  amount  of  damages 
for  which  the  state  is  liable  is  the  market  value  of  the  premises,  out 
of  which  must  come  the  leasehold  interest.  McFadden  v.  State,  15  C.  C. 
305. 

Fowler  v.  State,  15  C.  C.  305. 

In  a  claim  for  damage  from  leakage,  where  it  appeared  that  former 
recoveries  had  been  had  for  the  same  alleged  negligence  on  the  part  of 
the  State,  and  the  Ck)urt  was  satisfied  that  the  claimant  had  not  exerted 
himself  to  avoid  the  recurrence  of  damages,  and  where  the  testimony 
was  of  a  somewhat  general  nature  and  claimant's  books,  which  he 
asserted  showed  his  losses  in  rent,  were  not  in  court,  and  no  tenant  was 
sworn  to  show  he  had  moved  out  of  claimant's  premises  because  of  their 
wet  condition,  and  as  only  a  slight  expense  was  required  to  obviate  any 
further  damage.  Held,  Thajt  an  award  for  a  small  sum  was  sufficient  to 
cover  all  the  damages  for  which  the  State  should  respond,  and  it  was  the 
duty  of  the  claimant  to  use  all  reasonable  measures  to  reduce  his  damages 
as  much  as  possible.    Stevens  v.  State,  15  C.  C.  301. 

Where  land  appropriated  by  the  State  had  formerly  been  part  of  a 
farm  and  had  upon  it  a  first  growth  of  timber,  it  is  to  be  treated  as  farm 
land  in  arriving  at  its  value,  the  timber,  however,  being  an  item  to  be  con- 
sidered with  the  other  elements,  although  it  is  not  to  control  nor  form 
the  basis  for  estimating  the  compensation.  The  rule  to  be  followed  in 
such  a  case  is  "  what  was  the  value  of  the  farm  before  the  appropriation 
and  after  the  appropriation,  iaking  into  account  the  nature  of  the  soil 
and  the  condition  of  the  farm."    Stevens  v.  State,  15  C.  C.  304. 

Where  land  and  trees  are  appropriated,  it  is  not  proper  in  appraising 
the  property  to  estimate  its  value  by  placing  a  separate  value  upon  each 
tree  taken  and  upon  the  land.  The  recognized  rule  is  to  appraise  the 
market  value  by  estimating  the  diflference  in  the  market  value  of  the 
land  with  and  without  the  trees  as  a  part  of  it.  Some  trees  have  a 
market  value  apart  from  the  land,  like  nursery  stock  or  forest  trees 
good  for  cutting  up  into  lumber,  but  ordinarily  a  tree  has  a  market  value 
only  as  a  part  of  the  soil,  and  as  such  it  can  only  be  estimated  in  con- 
nection with  the  soil.  It  is  real  estate  and  there  is  no  rule  which  allows 
of  its  appraisal  in  these  proceedings  as  if  it  were  removable  from  the  soil 
and  salable  as  such.    Bell  v.  State,  15  C.  C.  316. 

The  proper  rule  for  estimating  the  value  of  land  actually  taken  is  to 
arrive  at  its  market  value.  The  damages  are  measured  by  what  a  willing 
buyer  would  pay  a  willing  seller  for  it.  The  fact  that  the  State  forces 
the  claimant  to  surrender  his  land  is  not  to  be  taken  into  accoimt  in 
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enliancing  the  damages.  Where  the  State  forces  the  claim-ant  to  surrender 
his  land,  it  is  exercising  a  right  of  sovereignty  which  it  has  always 
had.  Every  citizen  holds  his  land  subject  to  the  right  of  the  state  to 
take  it  back  for  necessary  public  purposes.  He  holds  it  by  virtue  of  the 
protection  given  him  by  his  government  and  must  surrender  it  when 
needed  for  necessary  public  purposes  upon  receiving  just  compensation, 
and  this  compensation  is  not  to  be  enhanced  by  the  fact  that  he  is  called 
upon  to  surrender  the  land  the  title  to  which  originally  was  in  the  State. 
Bell  V.  State,  15  C.  C.  316. 

The  just  compensation  to  be  made  to  claimants  in  cases  of  this  char- 
acter may  be  measured  by  the  difference  in  the  value  of  the  property 
before  and  after  the  appropriation,  whore  the  question  of  benefits  does 
not  come  into  play;  but  where  benefits  arc  involved  it  must  be  measured 
by  adding  to  the  market  value  of  tlie  land  taken,  the  damages  to  the 
remainder  of  the  property,  deducting  benefits,  if  there  are  any,  from  the 
damages  to  the  remainder  of  the  property.    Bell  v.  State,  15  C.  C.  316. 

The  State  is  not  liable  for  damages  to  abutting  property  for  closing  a 
canal  bridge  pending  repairs  wliere  it  appears  that  the  repairs  were  made 
with  reasonable  dispatch  considering,  the  circumstances.  Kline  v.  State, 
15  C.  C.  366. 

The  claimant  made  a  contract  with  the  State  for  dredging  and  for 
constructing  a  lock  and  a  dam.  After  the  work  had  progressed  to  a 
certain  point,  the  State  changed  the  style  of  construction  of  the  dam, 
and  by  two  alterations  required  the  contractor  to  make  certain  changes 
which  involved  additional  expense,  for  which  conpensation  is  claimed. 

Claimant  was  allowed  the  additional  cost  of  constructing  coffer  dams, 
pumping,  bailing  and  draining,  over  and  above  the  amount  needed  to 
complete  tlie  dam  as  originally  planned,  the  contractor  having  bid  a  flat 
sum  for  this  work.  The  Court  held  that  the  measure  of  damages  was 
not  the  cost  to  the  contractor  of  doing  the  work,  but  the  fair  and  reason- 
able value  of  the  work. 

During  the  delay  of  the  State  while  deciding  upon  the  changes  in  the 
original  plans,  a  portion  of  the  excavation  previously  made  beoame 
filled  up  without  the  fault  of  the  contractor.  For  re-excavating  this 
material  he  was  allowed  compensation  at  the  rate  provided  in  the  con- 
tract. 

Claimant  was  also  allowed  the  cost  to  him  of  metal  reinforcement  for 
concrete  construction  which  he  was  unable  to  use  because  of  change  in 
plans,  less  the  salvage.    Patrick  McGovern  «&  Co.  v.  State,  16  C.  0.  37. 

An  award  was  made  for  land  appropriated  and  for  three  small  frame 
buildings  on  the  land.  The  Court  held,  however,  that  the  evidence  waa 
insuflicient  to  justify  an  award  for  the  loss  of  a  mineral  spring  on  the 
land  and  two  gas  wells.  The  proofs  as  to  the  successful  operation  of  the 
business  of  selling  mineral  water  were  very  unsatisfactory;  furthermore, 
the  decedent  had,  before  the  appropriation  was  made,  made  a  gift  of  the 
mineral  spring  to  a  son,  since  deceased,  and  if  there  had  been  any  profit  in 
the  operation  of  the  mineral  spring  it  did  not  belong  to  the  claimants.  As 
to  the  gas  wells,  a  consideration  of  the  entire  testimony  showed  that  little, 
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if  any,  gaa  had  been  used  from  the  wells  at  the  time  of  the  appropria- 
tion.   Knight  V.  State,  16  C.  C.  66. 

The  land  appropriated  was  a  long  narrow  strip  in  the  city  of  Oswego  on 
the  line  of  the  Oswego  canal  along  the  edge  of  the  Oswego  river.  The 
claimant  contended  that  its  value  should  be  based  on  ''  lot  values  "  and 
that  these  lots  would  be  specially  desirable,  as  they  fronted  on  a  State 
highway,  had  Osw^o  river  at  the  back,  were  forty  feet  above  the  river 
and  commanded  a  beautiful  view  across  and  beyond  the  river. 

The  Court  held  that,  while  it  would  have  been  feasible  at  the  time  of 
the  appropriation  to  divide  this  property  into  lots  and  put  it  on  the 
market  so  divided,  it  could  not  be  regarded  as  having  had  an  immediate 
sale  valu«  at  that  time  for  all  the  lots  so  plotted;  that  the  reasonable 
market  value  of  the  property  was  not  based  upon  desirability  alone  but 
upon  desiraJbility  plus  probability,  direction,  speed  and  opportunity  for 
city  growth;  that  there  was  a  great  deal  of  desirable  land  similarly  situ- 
ated in  and  about  Oswego,  and  that  taking  all  these  elements  into  con- 
sideration $3,000  was  a  fair  measure  of  the  reasonable  market  value  of 
the  land  as  a  whole  at  the  time  of  the  appropriation  even  if  it  were  to 
be  cut  up  into  lots.    Battle  Island  Power  Co,  v.  State,  16  C.  C.  120. 

Claimants'  farm  extended  along  Wood  cre^  in  Oneida  coimty  for  about 
one  and  one-third  miles.  This  creek  overflowed  this  land  each  year, 
depositing  a  fertilizing  silt  on  the  farm.  The  State,  in  the  construction 
of  the  Barge  canal,  cut  off  this  creek  from  the  farm,  stopping  this  annual 
fertilization  and  also  depriving  the  farm  of  a  substantial  running  stream 
which  was  valuable  for  the  use  of  the  stock  thereon. 

The  State  set  up  the  defense  that  Wood  creek  carried  the  sewage  of 
the  city  of  Rome,  and  that  therefore  it  had  no  value  as  a  watering  place 
for  stock.  The  Court  held,  however,  that  iir  view  of  the  circumstances 
that  it  was  generally  and  well  known  in  that  locality  that  the  city  of 
Rome  had  been  and  was  continuing  to  take  steps  looking  toward  the 
establishment  of  a  sewage  disposal  plant,  there  had  not  been,  as  a  matter 
of  fact,  a  very  great  depreciation  in  the  values  of  land  along  the  creek; 
that  when  the  sewering  into  the  creek  is  stopped  and  the  creek  gets  back 
to  its  normal  condition  it  will  be  a  valuable  asset  to  this  farm  for  stock 
watering  purposes;  and  that  the  present  use  of  the  creek  for  sewering 
purposes,  while  it  has  some  bearing  on  the  present  value  of  the  adjacent 
lands,  does  not  materially  mitigate  the  damage  to  this  farm  caused  by 
the  permanent  taking  of  the  entire  flow  of  the  stream. 

Wood  creek  formed  a  natural  cattle  barrier  across  one  entire  end  of 
the  farm.  The  Court  held  that  the  fact  that  the  water,  being  taken  from 
the  creek,  will  require  the  owner  to  fence  his  farm,  should  be  and  was 
taken  into  consideration  as  an  element  of  damage  in  the  award  made  in 
this  claim.    Kilts  v.  State,  16  C.  C.  129. 

The  State,  under  certain  legislative  acts,  erected  a  dyke  on  the  south 
side  of  the  Chemung  river  in  the  city  of  Corning  along  a  portion  of 
claimant's  farm.  During  the  periods  of  heavy  spring  and  fall  floods  the 
water  had  previously  overflowed  the  south  bank,  but  the  dyke  since  its 
erection  had  confined  the  water  to  the  river  channel  thus  causing  it  to 
run  more  Bwiftly.    This  condition  piled  up  a  gravel  island  pr  bar  below 
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the  end  of  the  dyke  and  caused  a  gradual  change  of  current  in  the  river. 
The  bank  on  the  north  side  of  the  river  being  high,  the  water  crowded 
towards  the  south  bank  and  slowly  cut  away  the  low  slope,  later  the 
normal  bank  and  finally  the  tillable  land  beyond.  The  portion  of  the 
farm  beyond  the  end  of  the  dyke,  about  thirty-five  acres  in  extent,  was 
subjected  to  considerable  current  when  the  water  was  high,  which  cur- 
rent washed  away  the  top  soil.  Because  of  this  condition  this  part  of 
the  farm  several  ye^ars  ago  was  turned  into  a  meadow  and  finally  into  s, 
pasture. 

The  cutting  of  the  high  bank  commenced  in  1901  but  the  notice  of 
intention  to  file  the  claim  was  not  filed  until  March  15, ,  1912.  The 
Court  held  that  the  State  had,  by  the  faulty  design  fuid  construction 
of  the  dyke,  interfered  with  the  natural  channel  and  flow  of  the  river, 
that  the  State  may  or  may  not  have  owed  a  duty  to  build  &  dyke,  but, 
having  built  it,  the  State  must  assume  any  damages  arising  from  the 
failure  to  build  it  properly,  but  that  inasmuch  as  the  notice  of  intention 
was  not  filed  until  March  15,  1912,  the  claimant  could  recover  only  those 
damages  which  had  occurred  from  September  15,  1911. 

It  was  held  that  the  measure  of  damage  to  cla^imant  because  of  the 
cutting  off  of  her  land  by  the  river  was  the  depreciation  in  the  fair  market 
value  of  her  farm  between  September  15,  1911,  and  the  date  of  the  trial; 
that  in  addition  the  claimant  was  entitled  to  the  annual  rental  value 
of  the  said  thirty-five  acre  piece  less  the  rental  value  for  the  purposes 
for  which  it  could  now  reasonably  be  used  in  the  course  of  good  hus- 
bandry, being  subject  to  such  a  current. 

The  balance  of  claimant's  farm  was  flooded  by  back  water,  but  the  Court 
found  that  this  back  water  condition  was  present  before  the  dyke  was 
constructed  and  no  award  was  made  for  any  damage  for  such  back  water 
flooding.    Park  v.  State,  16  C.  C.  132. 

The  State  appropriated  land  south  of  claimant's  cannery  for  the  Delta 
reservoir,  which  land  had  been  used  for  unloading  and  storage  pur- 
poses. The  State  also  appropriated  about  four  and  one-third  square  miles 
in  the  vicinity  of  the  buildings,  not  owned  by  claimant  but  from  which 
about  four-fifths  of  the  raw  material  for  the  cannery  was  obtained.  The 
claimant  asked  damages  for  substantially  the  entire  value  of  the  plant. 
The  Court  held  that  the  land  actually  taken  on  the  south,  and  belonging 
to  the  claimant,  was  worth  $200  an  acre;  that  the  cost  of  rearranging 
the  machinery  to  handle  the  raw  material  from  the  north  instead  of  from 
the  south  would  have  been  $1,500;  and  that  the  cost  of  making  the  lands 
to  the  north  suitable  for  the  same  purposes  for  which  the  lands  to  the 
south-  had  been  used  would  have  been  $500.  A  claim  for  the  rusting 
of  cans  because  of  bringing  water  so  near  the  buildings  was  disallowed 
as  having  no  basis  of  fact.  The  Court  also  held  that  the  State  was  not 
liable  for  the  damage  claimant  sustained  by  being  deprived  of  raw 
material.  Had  a  private  individual  acquired  the  lands  from  which  the 
raw  material  was  produced  and  used  them  for  other  purposes,  he  would 
not  have  been  liable.  No  allowance  was  made  for  any  loss  on  buildings 
or  machinery.    From  the  time  of  the  appropriation  to  the  viewing  of  the 
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premises  by  the  Court,  nearly  five  and  one-half  years,  the  machinery  had 
been  allowed  to  become  rusty  and  go  to  pieces  and  become  practically 
useless.  It  was  the  claimant's  duty  to  dispose  of  the  machinery  and 
make  such  use  of  the  buildings  or  materials  thereof  as  would  reduce  the 
damages  which  flowed  from  the  stopping  of  cannery  operations  and  the 
abandoning  of  its  property.  It  was  not  necessary  to  estimate  what 
salvage  should  have  been  made  at  the  time  of  the  appropriation  as  the 
State  was  not  legally  liable  for  the  stoppage  of  the  business  and  the 
abandonment  of  the  plant.  Mohawk  Valley  Canning  Co.  v.  State,  16  C.  C. 
139. 

The  claimant,  a  married  woman  living  with  her  family  and  doing  the 
housework,  was  severely  injured.  She  suflfored  a  fractured  skull,  had 
teeth  knocked  out,  received  a  large  deep  tear  in  the  forearm  and  other 
injuries.  An  award  was  made  to  her  in  the  sum  of  $3,500.  Beeman  v. 
State,  16  C.  C.  153. 

The  claimant  in  making  its  bid  on  a  highway  contract,  is  presumed  to 
have  taken  into  consideration  the  cost  of  labor,  its  overhead  expenses, 
the  amount  of  premium  to  be  paid  upon  its  bonds  and  the  cost  of  install- 
ing its  plant  and  to  have  made  the  same  sufficiently  large  to  reimburse 
itself  therefor  out  of  the  profits.  The  profits  having  been  determined 
and  adjudged,  all  items  of  damage  of  the  character  of  those  above  speci- 
fied have  merged  therein.    Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

The  claimant  in  a  highway  contract  sought  to  recover  the  costs  of 
transportation,  etc.,  to  Albany  and  return,  for  the  purpose  of  conferring 
with  State  officials.  These  conferences  pertained  chiefly  to  the  negotia- 
tions looking  toward  the  changing  of  the  type  of  road  and  the  question 
of  the  claimant  taking  a  new  contract  therefor.  The  Referee  held  that 
these  expenditures  were  not  made  in  the  performance  of  the  contract  and 
therefore  disallowed  them.  Peter  F.  Connolly  Co.  v.  State,  16  C  C.  216.  ' 

Where  the  state  appropriated  land  on  both  sides  of  a  highway  for  the 
approach  to  a  canal  bridge,  the  Court,  in  determining  the  consequential 
damages  to  the  lands  on  either  side  of  tlie  land  appropriated,  did  not 
take  into  consideration  the  raising  of  the  grades  of  the  highway  for  such 
approach  as  having  any  bearing  in  reducing  the  market  value  of  those 
lands.    George  F.  Weaver  v.  State,  17  C.  C.  6. 

The  state,  in  planning  the  construction  of  the  large  dam  at  Hinckley  for 
a  barge  canal  reservoir,  knowing  that  a  largo  quantity  of  sand  and  gravel 
would  be  needed  for  concrete,  caused  test  pits  to  be  dug  in  many  places  in 
the  neighborhood  of  the  site  of  the  proposed  dam.  A  number  of  test  pits 
were  dug  on  claimant's  property  and  suitable  sand  and  gravel  were  foimd 
there.  Tlie  state  then  notified  prospective  bidders  that  it  proposed  to  appro- 
priate this  property  for  use  as  a  borrow  pit,  subsequently  let  the  contract 
for  the  construction  of  the  dam,  and  thereafter  appropriated  the  property. 
The  evidence  did  not  disclose  that  suitable  sand  and  gravel  were  found 
elsewhere  in  the  neighborhood.  The  sand  and  gravel  in  question  were  not 
within  the  flow  line  of  the  Hinckley  reservoir.  Tliere  were  taken  from 
the  property  in  question  and  used  in  the  construction  of  the  dam  over 
42,000  cubic  yards  of  gravel  and  over  67,000  cubic  yards  of  sand.    There 
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remained  in  the  pit  about  140,000  cubic  yards  of  sand  and  gravel.  It  was 
contended  by  claimant  that  the  gravel  used  was  worth  seventy  cents  per 
cubic  yard  and  the  sand  used  Afty  cents  per  cubic  yard  and  the  sand  and 
gravel  not  removed  were  worth  twenty  cents  a  cubic  yard,  making  a  total 
value  of  about  $90,000  for  seven  acres. 

The  Court  held  that  the  claimant's  contention  was  not  based  on  the 
proper  measure  of  damage,  but  that  the  question  simply  was,  what  was 
the  fair  market  value,  at  the  time  of  the  appropriation,  of  the  seven  acres 
containing  sand  and  gravel. 

The  letting  of  the  contract  for  the  Hinckley  dam,  before  the  appropria- 
tion of  claimant's  property,  left  the  state  in  a  position  to  prospect 
further  and  change  borrow  pits  if  desired.  A  better  pit  might  have  been 
discovered  in  the  meantime,  and  the  state  might  not  have  appropriated  the 
seven  acres  at  all.  In  that  event  the  contractor  and  the  state  would  have 
to  settle  the  damage,  if  any,  with  each  other.  The  claimant  would  have  no 
ground  for  complaint  whatever.  The  state  owed  him  no  duty  to  appro- 
priate his  land.  The  contractor  might  decide  to  get  his  sand  and  gravel 
by  rail.  He  might  decide  to  prospect  himself  and  get  a  different  pit. 
The  sand  and  gravel  in  the  Ballou  pit  while  acceptable  were  not  of  the 
highest  quality  and  were  washed  before  using.  The  fact  that  the  Ballou 
pit  was  subsequently  used  had  little  bearing  on  the  question.  The  ques- 
tion was  —  what  effect  did  all  these  considerations  and  many  others  have 
upon  the  fair  market  value,  at  the  time  of  the  appropriation. 

The  quantity  and  quality  of  the  sand  and  gi  avel  were  important,  as  was 
also  the  cost  of  getting  them  out  and  marketing  them,  but  these  were 
only  elements  to  be  considered  with  others. 

The  fact  that  the  state  notified  prospective  bidders  of  the  sand  and 
gravel  deposit  on  claimant's  land,  that  it  left  the  test  pits  open  for  in- 
spection and  stated  that  it  would  appropriate  that  particular  property 
undoubtedly  reduced  the  price  for  concrete  in  the  bids  for  the  Hinckley 
dam;  but  the  question  was  not  what  the  state  saved.  The  state  prospected 
for  sand  and  gravel  with  that  very  purpose  in  mind  and  should  not  be 
penalized  because  of  the  effective  and  intelligent  work  of  its  officers  and 
agents.  The  principle  laid  down  by  Judge  Vaiyi  in  the  Lincoln  Spring 
Company  case  (15  Ct.  CI.  iRep.  81)  was  applicable,  namely,  that  the 
owner  of  land  taken  in  condemnation  cannot  recover  a  larger  price  for  his 
property  owing  to  the  use  which  the  state  intends  to  make  of  similar 
lands  nearby,  taken  or  purchased  at  or  about  the  same  time  for  the  same 
purpose.  Such  a  rule  of  damages  would  penalize  government  in  a  pro- 
gressive ratio  for  making  public  improvements  by  increasing  the  price  of 
the  land  needed  as  each  parcel  was  acquired  for  public  use. 

Claimant  contended  that  if  the  fair  market  value  was  not  to  be  arrived 
at  on  a  cubic  yard  basis,  it  ought  to  be  based  upon  the  peculiar  circum- 
stances in  this  case  that  the  claimant  had  a  monopoly  of  sand  and  gravel 
and  the  contractor  had  a  monopoly  of  market,  and  that  then  the  bargain 
they  would  probably  strike  would  be  the  true  measure  of  the  fair  market 
value.  The  Court  held  that  it  was  not  the  nece&sity  of  the  contractor  or 
the  fltata  that  measured  the  fair  market  value  —  but  rather  what  would 
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some  third  party,  under  all  the  circumstances,  be  willing  to  pay  for  the 
property,  taking  into  consideration  the  opportunity  to  sell  sand  and 
gravel  to  the  contractor,  what  the  "  nm  of  the  pit "  might  be,  how  true 
it  would  run  to  the  test  pits  then  open,  and  what  would  the  owner  take 
for  his  pit  in  a  lump  sum  under  the  same  conditions. 

Sand  and  gravel  suitable  for  concrete  are  scarce  in  that  section  of  the 
state  and  this  pit  would  have  a  value  as  a  rail  shipment  pit.  This  was 
considered  in  the  award. 

•  The  Court  concluded  that  the  value  should  be  determined  on  the  acreage 
basis  and  that  the  fair  market  value  at  the  time  of  the  appropriation  of 
the  seven  acres  of  claimant's  land,  containing  sand  and  gravel,  was  $1,000 
an  acre.    Ballou  v.  State,  17  C.  C.  7. 

For  a  discussion  of  the  liability  of  the  state  for  acts  done  upon  a  street 
in  front  of  claimant's  premises  in  connection  with  barge  canal  construc- 
tion work,  which  acts  interfered  with  the  use  of  the  street  as  a  highway, 
see  Weaver  v.  State,  17  C.  C.  13. 

The  state  appropriated  for  a  canal  spoil  area  a  strip  of  land  along  the 
barge  canal.  The  land  had  been  operated  for  many  years  as  a  sandstone 
quarry,  and  the  quarry  was  doing  a  large,  continuous  and  profitable  busi- 
ness. The  sole  question  is  one  of  value.  The  state's  witnesses  fixed  the 
figure  at  $5,500.  The  claimants  asked  for  damages  in  their  claim  in  the 
sum  of  $105,000.  In  their  proposed  findings  and  conclusions  they  re- 
quested an  award  in  their  favor  for  $119,977.20  or  $146,266.51  or  $194,- 
534.46  or  $205,675.20.  The  claimants  contended  that  the  prospective 
profits  of  the  business  of  taking  out  and  marketing  stone  from  the  quarry 
should  be  the  measure  of  the  market  value  of  the  lands  taken. 

The  Court  held  that  there  were  too  many  elements,  unknown  as  well  as 
known,  which  enter  into  the  running  of  a  business  during  a  period  of 
many  years  and  which  affect  the  profits  received  therefrom,  to  permit 
prospective  profits  alone  to  be  u^ed  as  a  sound  basis  for  arriving  at  the 
amoimt  of  the  award. 

Quarrying  stone  and  making  a  business  profit  thereby  are  two  separate 
and  distinct  propositions.  Selling  the  output  of  a  mine  or  quarry,  while 
profit  in  one  sense,  is  also  an  actual  exhaustion  of  the  corpus  or  body  of 
the  asset  itself.  In  ordinary  business,  the  corpus  or  body  of  the  business 
remains,  and  the  profits  are  continually  taken  out.  With  the  mine  or 
quarry,  the  principal,  the  very  thing  itself,  is  being  gradually  wiped  out 
of  existence.  Another  element  must  also  be  considered.  While  the  opera- 
tion of  the  quarry  might,  and  probably  would,  bring  a  substantial  profit 
each  year  until  the  quarry  was  exhausted,  it  would  require  the  constant 
attention  of  the  owners  to  handle  the  same  according  to  the  best  modem 
methods  of  science  and  business,  to  make  it  and  keep  it  a  paying  concern, 
and  even  then  it  will  have  vicissitudes  attached  to  the  operation  of  it. 
All  of  this  attention  would  be  necessary  in  order  to  get  the  prospective 
profits.  Whereas,  if  a  lump  sum,  representing  those  prospective  profits, 
is  paid  to  the  owners,  not  only  is  the  question  of  the  amount  so  reached 
based  upon  speculation  and  uncertainty,  but  the  owners,  if  paid  the  pros- 
pective profits  M  the  measure  of  the  market  value,  have  in  possession 
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immediately  the  profits  which  would  not  become  due  for  years  to  come, 
which  might  never  become  due,  and  still  have  their  full  time,  effort  and 
energy  left  them  to  operate,  work  and  produce  an  income  in  the  same  or 
other  fields  of  endeavor.  It  is  this  element,  together  with  the  others  men- 
tioned, that  makes  the  application  of  the  rule  of  "  prospective  profits," 
capitalized  into  present  values,  the  wrong  rule  to  apply  in  such  a  claim 
as  the  present  one. 

Furthermore,  the  claimants'  contention  is  based  upon  estimates  of  the 
proportions  of  stone  of  the  various  merchantable  kinds  and  upon  the  quan- 
tity of  stone  in  situ.  Even  conceding  the  correctness  of  these  estimates 
nevertheless  those  proportions  and  quantities  are  not  to  be  the  foundation 
of  a  calculation  which  is  controlling  as  to  value,  but  are  to  be  taken  as 
they  will  affect  the  mind  of  a  prospective  buyer,  who  has  those  facts  within 
his  knowledge,  as  to  whether  he  believes  these  estimates  will  prove  ac- 
curate, and  as  to  how  far  he  is  willing  to  risk  his  money  in  buying  a 
quarry  which  shows,  on  such  data,  the  quantities  and  proportions  of  stone 
that  may  probably  be  found  therein ;  and  also  as  they  will  affect  the  mind 
of  the  owners  of  the  quarry  with  respect  to  what  they  would  take,  in  a 
present  lump  siun,  for  the  land  so  appropriated.  As  these  two  funda- 
mental bases  are  matters  of  estimate,  although  based  on  reasonably  good 
foundations,  they  still  remain  estimates,  and,  as  such,  can  hardly  be  re- 
garded as  the  fixed,  definite  and  determined  foundations  to  be  used  to 
support  the  entire  calculations  as  to  value,  based  upon  prospective  profits. 

If  the  claimants  are  to  be  awarded  damages  for  the  value  of  the  stone 
in  situ,  and  that  amount  to  be  arrived  at  by  a  calculation  based  on  pros- 
pective profits,  the  value  at  the  time  of  the  appropriation  will  not  be  the 
sum  so  reached.  It  will  be  that  sum,  reduced  by  actuarial  deductions, 
to  a  present  value,  crediting  the  state  for  the  use  of  the  money,  for  the 
years  before  the  appropriated  part  would  be  reached,  and,  in  addition,  a 
pro  rata  credit  for  the  years  during  which  the  quarrying  would  be  carried 
on  until  the  appropriated  part  would  be  completely  quarried  out.  This 
latter  figure  could  not  be  arrived  at,  even  by  an  actuary,  unless  he  had 
definite  data  as  to  how  long  it  would  take  to  quarry  the  appropriated 
part  when  readied.  Without  this  necessary  factor  no  present  value  as 
of  the  time  of  the  appropriation,  could  be  calculated.  It  seems  clear 
that  even  if  the  rule  urged  by  claimants  is  a  proper  one,  it  could  not  be 
applied  here  because  of  the  impossibility  of  calculating  the  present  value 
as  above  mentioned. 

It  would  seem  that  the  safer  rule,  to  get  at  the  reasonable  value,  is  to 
permit  evidence  as  to  prospective  profits,  and  the  figures  and  data  upon 
which  such  prospective  profits  are  based,  and  evidence  as  to  all  the  other 
elements  which  probably  would  be  considered  by  a  prospective  buyer  in 
arriving  at  his  judgment  as  to  what  he  would  pay,  and  which  would 
likewise  be  considered  by  the  prospective  seller  in  arriving  at  his  judg- 
ment as  to  what  he  would  take,  for  the  whole  thing  in  a  lump  sum  at 
that  time.  It  is  this  mental  operation  of  the  prospective  buyer  and  the 
mental  operation  of  the  prospective  seller,  and  the  probable  point  at  which 
their  judgment  would  meet,  which  gives  the  true  market  value  of  property. 
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This  may  aeem  like  a  harsh  rule  to  claimants  in  certain  instances,  but  it 
it  the  only  safe  rule  and  the  soundest  rule  to  apply  in  this  class  of  cases. 

The  Court  made  an  award  of  $30,000.    Squire  v.  State,  17  C.  C.  69. 

•For  damages  resulting  from  failure  of  state  to  deposit  spoil  on  claim- 
ant's land  in  accordance  with  contract  between  state  and  claimant,  see 
Rogers  v.  State,  17  C.  C.  70. 
See  OoinsAOT. 

DANES,  SAMUEL  A.,  and  ano.  v.  STATE,  17  C.  C.  128. 

DAVIES,  MARIAN,  v.  STATE,  16  C.  C.  115. 

18  C.  C.  (Appellate  Division) 265 

DEBOTTIS,  FRANK,  v.  STATE,  16  C.  C.  18. 

DELTA  RESERVOIR  APPROPRIATION. 

Mohawk  Valley  Canning  Co.  v.  State,  16  C.  C.  139. 

DENNIS,  DAVID  S^  ▼.  STATE,  11  C.  C.  143. 
DERRICK,  JOSEPH,  v.  STATE,  16  C.  C.  59. 

DIKE. 

For  a  discussion  of  whether  a  construction  by  the  state  in  connection 
with  the  Barge  canal  along  the  Oswego  river  on  an  existing  highway 
constituted  simply  a  change  in  grade  of  the  highway,  for  which  the  state 
could  not  be  liable,  or  constituted  a  dike  built  to  prevent  the  flooding  of 
adjacent  lands  under  such  circum€Ptanoes  that  the  state  would  be  liable 
for  the  damages  to  abutting  owners,  see  Brooks  v.  State,  17  C.  C.  77. 

DIMMOCK,  WILLIAM,  v.  STATE,  11  C.  C.  23. 

DOTTER  ESTATE  ICE  CO.,  S.,  v.  STATE,  18  C.  C 41 

DOTY,  EDWIN  A.,  v.  STATE,  17  C.  C.  22. 

DREDGE. 

Where  there  are  open  and  well  known  defects  in  the  appliances  with 
which  a  claimant  is  working  and  the  place  where  he  is  called  upon  to  do 
his  work  is  unsafe,  he  is  not  chargeable  with  negligence  if  he  remains 
until  injured  if  he  has  been  promised  a  reasonable  time  before  the  accident 
that  the  defects  would  be  remedied  and  remains  relying  on  these  promises. 
Post  V.  State,  13  C.  C.  99. 

DUFFY,  WALTER  B.,  v.  STATE,  11  C.  C.  182. 
EARL,  ROBERT,  ET  AL.  v.  STATE,  13  C.  C.  33. 

EASEMENT. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  until  1896  the  claim  is  not  tenable,  as  under  the  Revised  Statutes 
(§§  48,  52),  and  Laws  1830,  chapter  293,  Laws  1866,  chapter  836,  the 
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State  acquired  a  permanent  easement  to  flood  the  lands  within  one  year 
after  the  premises  had  been  flooded.    Kline  v.  State,  11  C.  C.  83. 

Where  a  permanent  easement  to  flood  lands  has  been  acquired  under  the 
statutes  (Revised  Statutes,  §§  4S,  52,  Laws  1830,  chapter  203,  Laws  1866, 
chapter  836),  any  claim  for  damages  resulting  from  tlie  flooding  was  not 
revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.     Kline  v.  State,  11 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1900  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (§§  48,  52),  and  Laws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the 
lands  within  one  year  after  the  premises  had  been  flooded.  Smith  & 
Powell  Co.  V.  State,  11  C.  C.  87. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not 
affect  the  right  to  an  easement  acquired  under  the  statutes  unless  the 
circumstances  show  an  intention  of  abandonment.  Smitli  &  Powell  Co.  v. 
State,  11  C.  C.  87. 

Periodical  cessations  in  the  continuity  of  the  flooding  caused  by  the 
erection  of  a  dam,  without  intention  of  abandoning  the  right  to  flood 
or  where  the  interruptions  were  due  to  the  interference  of  others  than 
the  owner  of  the  dam,  does  not  afl'ect  the  validity  in  any  prescriptive 
rights  acquired  by  such  flooding.    Hall  v.  State,  11  C.  C.  109. 

Easement  of  air  as  a  property  right  under  the  State  Constitution. 
Sander  v.  State,  11  C.  C.  1. 

Where  the  State  of  New  York  built  a  canal  in  the  vicinity  of  the 
claimant's  property  years  ago  but  abandoned  this  canal  and  constructed 
a  new  one,  and  in  the  construction  of  said  new  canal  cut  off  certain  pipes 
that  were  laid  across  the  claimant's  land  from  tlie  old  canal  to  the  present 
Erie  canal;  and  by  reason  of  the  cutting- off  of  the  said  pipes  the  claim- 
ant's property  was  flooded :  Held,  That  the  State  had  a  right  in  the  con- 
struction of  the  new  canal  to  sever  these  pipes  and  that  it  was  not  liable 
for  any  damage  that  might  be  done  tliereby  to  the  claimant's  property 
and  that  the  claim  should  be  dismissed.    Mclntyre  v.  State,  11  C.  C.  25. 

W^here  a  permanent  easement  to  flood  land  has  been  acquired  under  the 
Revised  Statutes  (§§  48,  52),  Laws  1S30,  cliapter  293,  and  Laws  1866, 
chapter  836,  any  claim  for  damages  resulting  from  the  flooding  was  not 
revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.  Ely  v.  State,  11 
C.  C.  65. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not  affect 
the  right  to  an  easement  acquired  under  the  statutes  unless  the  circum- 
stances show  an  intention  of  abandonment.    Ely  v.  State,  11  C.  C.  65. 

Nonuser  alone  of  an  easement  created  by  grant  does  not  make  an 
abandonment  of  it;  there  must  be  more  than  a  nonuser. 

Any  easements  which  a  w^ater  power  owner  in  the  village  of  Waterloo 
had  in  lower  Bear  race,  which  was  originally  a  channel  carrying  water  to 
a  mill  and  was  in  use  for  more  than  one  hundred  years,  were  lost  when 
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the  use  was  destroyed  thirty-seven  years  ago  by  the  appropriation  thereof 
by  others  without  objection  by  such  owner  who  knew  all  the  facts.  Thus, 
when  lower  Bear  race  fell  into  disuse  in  1879  and  the  waters  were  cut 
off  therefrom  by  the  erection  of  a  bulkhead  in  that  year,  which  bulkhead 
was  replaced  by  another  bulkhead  when  the  State  in  1892  dredged  the 
race  and  made  it  part  of  the  -State  canal  system  under  the  authority  of 
chapter  325  of  the  Laws  of  1888  and  chapter  461  of  the  Laws  of  1889, 
a  millowner  who  took  no  objection  to  such  appropriation  of  the  race  and 
who  never  presented  for  adjustment  in  the  Court  of  Claims  any  claim  for 
rights  destroyed  within  the  time  required  by  law,  must  be  deemed  to  have 
abandoned  and  to  have  lo»t  any  easement  in  said'  race,  or  to  have  lost 
the  same  by  adverse  user. 

No  rights  of  said  millowner  were  revived  by  the  subsequent  action  of 
the  State  in  relation  to  the  race  in  the  year  1913  in  connection  with  its 
canal  system,  for  such  water  rights  had  already  been  lost  by  the  prior 
appropriation  thereof.  Under  the  circumstances,  the  claimant  must  be 
held  to  have  slept  upon  his  rights  for  such  length  of  time  that  the  court 
will  not  question  the  rights  of  the  parties  who  have  had  full  use  of  the 
water  rights  for  such  period. 

As  the  State  officials  in  constructing  the  canal  are  presumed  to  have 
done  their  duty,  they  are  presumed  to  have  obtained  the  releases  from 
the  parties  interested  in  the  water  power  of  the  old  Bear  race,  and  the 
court  will  assume  either  that  they  obtained  a  release  from  the  present 
plaintiff  or  that  it  claimed  no  right. 

Columbia  Distilling  Co.  v.  State,  18  C.  C.  (Appellate  Division) 235 

See  Burt  Olney  Canning  Co.  v.  State,  17  C.  C.  133. 

See  Highway;  PRESCRiPTroN;  Statute  of  Limitations. 

ELY,  GEORGE  BURKE,  v.  STATE,  11  C.  C.  65. 
EMERSON,  CLARA,  v.  STATE,  16  C.  C.  144. 

EMINENT  DOMAIN.    See  Permanent  Appropriation. 

EMPIRE  ENGINEERING  CORPORATION  v.  STATE,  16  C.  C.  38. 

EMPIRE  ENGINEERING  CORPORATION  v.  STATE,  17  C.  C.  58. 

EMPLOYEE.    ;Sfee  Wages. 

ENABLING   STATUTE. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  form  a 
bar  at  the  mouth  of  the  creek  in  the  bottom  of  an  abandoned  canal,  and 
in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this  creek 
to  back  up  and  overflow  claimant's  property:  Held,  That  the  creek 
which  overflowed  being  no  part  of  the  canal  system  of  the  State,  without 
an  enabling  act  the  Court  of  Claims  had  no  jurisdiction  of  the  claim. 
Freer  v.  State,  11  C.  C.  9. 

Bv  section  264  of  the  Code  of  Civil  Procedure  the  Court  of  Claims  has 
jurisdiction  to  hear  a  private  claim  against  the  State,  but  it  is  likewise 
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true  that  the  sovereign  power  cannot  be  sued  without  its  consent.  No 
such  consent  is  shown  or  pleaded  in  this  claim.  No  claim  on  behalf  of 
a  citizen  can  be  maintained  against  the  State  for  injuries  occasioned  by 
the  negligence  or  misfeasance  of  its  agent  except  when  it  has  by  legis- 
lative enactment  assumed  such  liability.  That  no  enabling  act  having 
been  passed  by  the  Legislature  conferring  jurisdiction  upon  this  court 
to  hear  and  determine  the  claim  of  the  claimant,  the  court  has  no 
jurisdiction  to  hear  the  same.    Dinmiock  v.  State,  11  C.  C.  23. 

Where  a  canal  has  been  abandoned  by  the  State  and  damages  are  occa- 
sioned by  the  uqe  or  nonuse  which  the  State  makes  of  the  property  the 
claimant  must  point  to  some  statute  wherein  the  State  has  consented  to 
assume  a  liability  for  its  acts.    Ilughson  v.  State,  11  C.  C.  37. 

An  enabling  act  which  permits  the  submission  of  a  claim  against  the 
State  to  a  court  and  authorizes  an  award  notwithstanding  any  ''  act  or 
omission  which  might  be  deemed  a  bar  to  such  claim  "  waives  the  defense 
that  the  transaction  between  the  claimant's  firm  and  the  State  at  the 
time  of  the  firm's  settlement  of  the  contract  amounted  to  an  agreement 
whereby  they  adjusted  their  claim  for  extra  work  and  also  waives  the 
defense  that  the  extra  work  was  not  done  pursuant  to  a  written  order 
as  required  by  the  contract.    LeStrange  v.  State,  12  C.  C.  249. 

In  order  to  bring  a  claim  within  the  scope  of  an  enabling  statute  which 
provides  that  no  award  shall  be  made  or  judgment  rendered  against  the 
State  unless  the  claim  shall  be  filed  within  one  year  from  the  time  the 
act  takes  effect,  the  claim  must  be  re-filed.  The  enabling  act  does  not 
revive  a  claim  previously  filed  too  late  to  give  the  court  jurisdiction,  even 
though  said  claim  has  never  been  formally  dismissed  or  otherwise  disposed 
of,  but  still  remains  physically  on  file. 

Ross  v.  State,  18  C.  C 69 

Claimants,  the  owners  of  a  dairy  farm,  entered  into  possession  of  a 
neighboring  pasture  lot  under  a  contract  of  purchase,  and  thereafter 
conducted  both  parcels  in  conjunction  as  a  dairy  farm.  A  small  natural 
stream  which  afforded  water  for  the  use  of  the  farm  and  the  cattle 
thereon  had  always  flowed  from  a  point  southerly  of  both  tracts,  in  a 
northerly  direction,  through  the  pasture  lot,  over  the  premises  of  other 
owners  and  across  the  original  dairy  farm.  Several  years  before  the 
contract  to  purchase  the  pasture  lot  the  State  duly  appropriated  certain 
lands  intersecting  said  stream  from  the  then  owner  of  the  pasture  lot 
and,  excavating  through  the  appropriated  premises,  dredged  a  channel 
for  the  barge  canal,  thereby  cutting  off  and  diverting  all  the  waters 
of  said  stream  which  rose  or  flowed  from  the  territory  southerly  of  the 
barge  canal  channel.  This  diversion  has  continued  to  the  present  time. 
That  part  of  the  water  of  the  stream  which  rises  or  flows  across  claim- 
ants' premises  from  the  territory  northerly  of  the  barge  canal  has  been 
unaffected  by  the  State,  but  its  acts  and  the  resultant  diversion  have 
diminished  the  quantity  of  water  flowing  in  the  etroam  over  claimants' 
premises  during  periods  of  the  year  other  than  those  of  drought.  Notice 
of  intention  to  file  a  claim  for  damages  therefor  was  filed  May  9,  1916, 
and  the  claim  itself,  though  reciting  that  it  was  filed  pursuant  to  chapter 
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640  of  the  Laws  of  1915,  was  in  fact  filed  on  May  13,  1916,  which  was 
a  short  time  after  chapter  420  of  the  Laws  of  1916  (amending  chapter 
640  of  the  Laws  of  191.3)  became  efTec  ive.  Tlie  claim  was  considered  by 
the  Court,  for  the  purposes  of  its  decision,  as  having  been  filed  under 
the  1916  statute. 

The  Court  held  that  the  claim  did  not  come  within  the  purview  either 
of  chapter  640  of  the  Laws  of  1915  or  of  chapter  420  of  the  Laws  of  1916. 
It  was  not  the  intention  of  the  Legislature  to  extend  the  privileges  of 
this  statute  to  all  claims  for  damages,  nor  to  claims  for  damages  on 
account  of  the  appropriation  or  use  of  property,  not  of  ttie  claimant^ 
but  which  might,  neverthelcps,  have  damaged  pj'cmisea  of  the  claimant. 
Nor  was  it  intended  to  include  claims  for  damages  with  which  the 
appropriation  or  use  of  lands,  etc.,  by  the  State  is  merely  incidental, 
or  remotely  concerned  or  connected.  To  come  within  the  remedial  pro- 
visions of  this  statute,  the  damage  to  the  claimant  must  be  the  proxi- 
mate, physical  and  direct  result  of  the  appropriation  or  use  by  the  State 
of  land,  etc.,  of  the  claimant.  If  he  had  no  interest  at  the  time  in  the 
land,  etc.,  so  appropriated,  or  so  actually  used  by  the  State,  this  statute 
does  not  apply  to  his  claim.  The  State  did  not  appropriate  or  use  any 
property  of  the  claimants,  nor  were  the  claimants  damaged  on  account 
of  such  appropriation  or  use.  They  were  damaged  as  the  result  of  use 
by  the  State  of  its  own  property,  and  of  a  use  confined  to  its  own  prop- 
erty. The  Tx'gislaturc  did  not  intend  to  abolish  the  safeguards  provided, 
by  section  264  of  the  Code  of  Civil  Procedure  with  respect  to  the  necessity 
of  filing  a  notice  of  intention,  as  to  claims  arising  from  the  use  by  the 
State  of  its  own  premises,  even  though  such  use  may  have  damaged  the 
claimants  or  their  property. 

Irrespective  of  the  statutes  of  1915  and  1916,  the  claim  was  not 
barred  entirely  by  lapse  of  time,  the  diversion  being  continuous,  and  a 
recovery  may  be  had  for  the  damages  which  accrued  during  the  period  o' 
six  months  prior  to  the  filing  of  the  notice  of  intention,  during  which 
time  claimants  have  T)een  the  equitable  owners  and  entitled  to  sole  pos- 
session under  the  contract  of  purchase. 

The  fact  that  claimants  have  mistakenly  sought  to  recover  for  alleged 
permanent  diminution  in  the  value  of  the  premises  does  not  affect  the 
nature  of  the  claim,  as  the  Court  will  apply  the  proper  measure  of  dam- 
ages to  the  facts  alleged  and  proved. 

Noakes  v.  State,  18  C.  C 121 

The  statute  (LaAvs  of  1015,  chap.  040,  as  amended  by  chapter  420, 
Laws  of  1910),  conferring  jurisdiction  upon  the  Court  of  Claims  of  any 
claim  theretofore  accrued  and  filed  as  required  by  said  statute  "for 
compensation  or  damages  for  or  on  account  of  the  appropriation  or  use 
by  the  State  of  any  lands  «  ♦  *  or  other  property,"  was  not 
intended  to  include  claims  for  damages  with  which  the  appropriation 
or  use  of  lands,  etc.,  by  the  State  is  merely  incidental,  or  remotely  con- 
cerned or  coniicctetl:  to  come  witliin  the  rdiiedijil  provisions  of  the  stat- 
ute the  damage  to  the   claimant   must   be   the   proximate,   physical   and 
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direct  result  of  the  appropriation  or  use  by  the  State  of  land,  etc.,  of 
the  claimant. 

Where  the  owner  of  a  farm,  through  which  passed  the  proposed  route 
of  the  barge  canal,  has  been  paid  an  award  for  the  permanent  appropria- 
tion of  a  portion  of  said  farm,  and  where,  as  a  result  of  the  use  by  the 
State  of  its  own  property  and  confined  thereto,  water  was  caused  to 
flood  certain  of  the  land  remaining  to  the  owner  of  said  farm,  a  claim, 
for  damages  to  crops  by  one  working  the  farm  on  equal  one-half  shares 
must  be  dismissed. 

The  imauthorized  acts  of  the  employees  of  the  State  which  resulted 
in  such  damage,  and  for  which  there  was  no  statutory  provision  for 
compensation,  were  but  the  trespasses  of  the  individuals  who  committed 
them,  and  the  State  is  not  responsible  therefor. 

Bastian  v.  State,  18  C.  C , 131 

Morgan  and  ano.  v.  State,  12  C.  C.  38. 

Quayle  v.  State,  11  C.  C.  44;  affirmed  in  part  124  A.  D.  SI;  192  N.  Y.  47. 

See  also  Munro  v.  State,  16  C.  C.  149. 
17  C.  C.  (Court  of  Appeals)  212. 
See  JuBiSDicnoN;  Consent. 

ENCROACHMENT. 

The  State  may  replace  an  old  bridge  by  a  new  one  of  different  pattern 
without  liability  for  damages  but  in  so  doing  cannot  encroach  upon 
private  property  with  its  new  construction  without  subjecting  itself  to 
liability  for  damages.    S.  F.  Hess  &  Co.  v.  State,  11  C.  C.  41. 
See  Bbuwbs. 

ERIE  STREET  BRIDGE  (BUFFALO). 

Where  the  State  is  bound  to  keep  and  maintain  a  bridge  on  Erie  street 
in  the  city  of  Buffalo  over  the  Erie  canal  and  permits  the  steps  to  become 
defective  and  remain  so  for  a  year  or  more,  the  State  is  liable  to  a  person 
who  is  injured  by  falling  upon  the  steps  leading  to  said  bridge.  Gtenteluce 
V.  State,  12  C.  C.  234. 

The  State  maintains  a  bridge  over  the  Erie  canal  in  the  city  of  Buffalo. 
There  were  intermittent  or  slight  falls  of  snow  during  a  few  days  pre- 
ceding March  15,  1906.  The  temparature  was  such  as  to  permit  the 
thawing  of  the  snow  on  the  ground,  during  portions  of  the  day,  and  then 
freezing  and  forming  ice.  At  one  end  of  this  bridge  there  were  steps 
about  8  to  10  feet  long,  8  to  10  inches  wide,  and  about  8  inches  high.  The 
snow  fell  on  these  steps,  melted,  froze,  and  formed  ice  about  two  inches 
thick,  and  which  was  round  and  smooth.  There  was  another  passage- 
way or  sidewalk  on  the  opposite  side  of  the  bridge  on  which  there  was 
better  walking  at  the  time  of  the  accident.  On  the  evening  in  question 
the  claimant  ascended  these  steps  and  passed  over  the  bridge.  On  her 
return,  in  descending  the  same  steps,  she  slipped  upon  the  ice  on  the 
second  step  and  fell.  Held,  that  the  State  was  not  negligent  and  the 
claimant  could  not  recover.  G-iambrone  v.  State,  13  C.  C.  212. 
See  Bbjbges. 

SVERSHED  MAPS.    See  Evidencib;  Maps. 
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The  evidence  of  damages  is  to  guide  and  not  to  control  the  court  in  * 
arriving  at  its  award,  and  where  witnesses  on  the  part  of  the  owner 
testify  that  certain  water  power  ie  worth  $34,000  and  witnesses  on  behalf 
of  the  State  testify  that  it  is  worth  nothing,  the  court  may  make  such  an 
award  between  these  estimates  as  it  may  deem  proper.  Hall  v.  State, 
11  C.  C.  100. 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  the  care  and  manage- 
ment of  the  canal,  causing  a  flooding  of  land,  and  where  there  is  a  conflict 
of  testimony,  the  claimant  is  bound  to  prove  by  a  fair  preponderance  of 
evidence  that  the  injury  was  caused  by  the  negligence  of  the  State. 
Parker  v.  State,  13  C.  C.  17. 

When  a  claimant  alleges  that  his  crops  were  flooded  and  destroyed 
by  the  negligence  of  the  State  in  carelessly  and  negligently  emptying 
more  water  into  Black  river  from  the  Forestport  feeder,  and  also  alleges 
that  the  flooding  was  partly  caused  by  placing  flash  boards  on  the  State 
dam  at  Carthage,  the  burden  is  upon  the  claimant  to  prove  the  acts  to 
have  been  committed  by  tlie  State.    Van  Amber  v.  State,  12  C.  C.  68. 

Where  a  claim  is  filed  for  damages  for  the  appropriation  of  land^  the 
Court  of  Claims  cannot  disregard  the  evidence  and  make  an  award  less 
than  the  amount  testified  to  by  the  lowest  witness  called  as  to  value  of 
the  property,  and  claimant  is  also  entitled  to  recover  an  amount  paid 
for  a  search  showing  title  to  the  land  appropriated.  Burchard  v.  State, 
15  C.  C.  239. 

The  Holmes-Hutchinson  maps  of  1834,  the  Improvement  Map  of  1838, 
and  the  Evershed  Maps  of  1875,  were  made  pursuant  to  statute  and  are 
competent  evidence  to  prove  the  State's  title  to  land  along  Tonawanda 
creek.    Pierce  v.  State,  15  C.  C.  260. 

Where  the  title  to  canal  land  appropriated  prior  to  the  enactment  of 
the  Canal  Law  of  1894  is  in  dispute,  the  State  may  prove  its  title  by 
showing  the  actual  construction  of  its  canal  and  works  thereon,  the 
Holmes-Hutchinson  maps  of  1834,  the  Evershed  maps  of  1875,  official 
records,  maps  and  documents  and  any  other  competent  evidence  which 
bears  upon  the  title.     Miller  v.  State,  15  C.  C.  266. 

The  original  Holmes-Hutchinson  maps  of  1834  or  a  duly  certified  copy 
of  a  portion  thereof  may  be  offered  in  evidence  upon  the  subject  of  the 
ownership  of  canal  land  by  the  State  and  are  presumptive  evidence  of 
the  title  of  the  State  although  copies  thereof  were  not  filed  in  the  county 
clerk's  office  where  the  land  is  situate.     Miller  v.  State,  15  C.  C.  266. 

A  map  made  over  30  years  ago  for  the  construction  of  an  improve- 
ment of  the  canal  and  the  appropriation  of  land  necessary  therefor  pro- 
duced from  a  Division  Engineer's  office  of  the  State  may  be  introduced 
in  evidence  as  an  ancient  document  bearing  upon  the  possession  and  title 
of  the  State  to  land  included  within  territory  proposed  to  be  appropriated 
according  to  the  map.     Miller  v.  State,  15  C.  C.  266. 

The  so-called  Evershed  maps  of  1875  being  over  30  years  of  age,  having 
been  shown  to  be  prepared  pursuant  to  legislative  authority  and  having 
been  produced  from  the  State  Engineer's  office  at  Albany,  the  legal  cus- 
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todian  of  the  maps  or  a  certified  copy  of  a  part  of  such  maps  are  not  pre- 
sumptive evidence  of  the  title  to  canal  lands  because  not  properly  authen- 
ticated as  required  by  statute,  but  are  competent  evidence  of  the  title  of 
the  State  to  the  land  included  within  the  blue  line  shown  upon  the  maps. 
Miller  v.  State,  15  C.  C.  266. 

Where  claimant  demands  damages  alleged  to  have  been  caused  by 
leakage  from  the  canal,  the  burden  is  on  him  to  show  that  the  water 
causing  the  damage  came  from  the  canal.  Claimant  does  not  establish 
his  cause  of  action  simply  by  showing  that  his  land  is  dry  when  water 
is  out  of  the  canal  and  wet  when  water  is  in  the  canal.  Pronath  v. 
State,  16  C.  C.  46. 

In  a  claim  for  damages  for  flooding  in  1905,  the  claimant's  evidence 
was  the  testimony  of  witnesses  taken  in  1903  as  to  the  flooding  of  the 
same  premises  in  1902.  The  Court  held  that  the  burden  was  upon  the 
claimant  to  show  that  the  damage  was  caused  through  the  negligence  of 
the  State,  and  that  the  claimant  could  not  meet  and  overcome  that  burden 
by  evidence  of  what  took  place  in  1902;  conditions  might  be  entirely 
different  in  1905  than  in  1902.  Acer  v.  State,  16  C.  C.  60. 
See  Maps. 

EXCAVATION.     See  Nboligence. 

EXCHANGE  STREET  BRIDGE  (ROCHESTER). 

The  State  may  replace  an  old  bridge  by  a  new  one  of  different  pattern 
without  liability  for  damages,  but  in  so  doing  cannot  encroach  upon 
private  property  with  its  new  construction  without  subjecting  itself  to 
liability  for  damages.  Where  the  State  constructs  an  abutment  of  a 
bridge  in  a  public  highway  beyond  the  blue  line  in  fluch  a  way  as  to  inter- 
fere with  the  light  of  adjacent  property  and  to  ingress  and  egress  and  so 
as  to  cause  dust  and  other  like  material  to  be  blown  upon  claimant's 
premises,  it  is  liable  for  the  damages  occasioned  thereby.  S.  F.  Hess  & 
Co.  V.  State,  11  C.  C.  41. 

Where  a  bridge  tender  with  the  acquiescence  of  the  foreman  of  repairs 
aids  him  in  removing  old  plank  from  a  bridge  elevated  for  purposes  of 
repair  and  throws  a  plank  upon  one  lawfully  upon  the.  highway,  the  State 
is  liable  although  he  was  a  volunteer  in  assisting  in  making  the  repairs. 
Spencer  v.  State,  11  C.  C.  114. 
See  Bridges. 

EXECUTIVE  LAW.    See  Statute. 

EXCISE  MONEYS.    See  Statute;  Taxes  ai7d  Assessments. 

EXPERT  TESTIMONY. 

Claim  for  compensation  under  a  contract  with  the  State  for  the  giving 
of.     Hough  V.  State,  15  C.  C.  146. 

Logan  V.  State,  15  C.  C.  161. 
See  Contract. 

EXTRAS.     See  CoNTBACfr;    Extra  Hours;    Extra  Materiai«;    Extra 
Work. 
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EXTRA  HOURS.    See  Wages. 

EXTRA  MATERIAL.    See  Conteuct;  Extka  Wobk. 

EXTRA  WORE.  Po^t. 

A  subordinate  officer  of  the  State  has  no  power  or  authority  to  vary  or 
extend  a  written  contract  made  between  the  State  and  a  claimant.  A 
local  agent,  architect,  or  division  engineer  is  such  a  subordinate  officer 
and  has  no  power  to  vary  a  contract  so  as  to  bind  the  State.  Where  addi- 
tional work  or  better  material  than  the  contract  requires  is  ordered  by  a 
subordinate  officer,  compliance  of  a  contractor  must  be  regarded  as  volun- 
tary service  even  though  the  State  acquires  the  benefit  by  the  change. 
Where  one  deals  with  a  public  officer  he  is  bound  to  take  notice  of  the 
scope  and  limitation  of  his  authority.    Burgard  v.  State,  11  C.  C.  27. 

Where  a  contract  with  the  State  for  the  improvement  of  a  highway  by 
the  construction  of  a  road  of  the  grouted  bituminous  macadam  type 
reserves  to  the  State  the  right  to  make  all  such  additions  to  the  con- 
tract as  it  deems  necessary,  making  an  allowance  therefor  at  the  prices 
named  in  the  proposal  for  the  work,  and  it  is  also  agreed  in  and  by  the 
contract  that  any  increase  of  quantities  or  extra  work  performed  or 
materials  furnished  "  shall  be  covered  by  a  supplemental  contract  as 
provided  by  chapter  30  of  the  Laws  of  1909,  and  amendments  thereto," 
and  where  the  information  for  bidders  states  that  "  wherever  an  increase 
of  quantity  ♦  ♦  ♦  occurs,  then  such  excess  must  be  agreed  upon  in 
writing  as  provided  in  chapter  30  of  the  Laws  of  1909,"  there  can  be  no 
recovery  for  any  work  performed  or  materials  furnished,  unless  they 
were  performed  pursuant  to  the  provisions  of  the  original  or  a  supple- 
mental contract  executed  by  the  State  Highway  Commissioner,  and  no 
conduct  of  other  employees  of  the  State,  or  of  the  contractor  himself,  or 
of  both,  can  create  an  obligation,  binding  upon  the  State,  for  work  per- 
formed otherwise. 

Stanton  v.  State,  18  C.  C 81 

See  also  Anderson  v.  State,  18  C.  C 97 

Paddleford  and  King  v.  State,  18  C.  C 106 

General  Construction  Co.  v.  State,  18  C.  C 136 

See  also  Wright  v.  State,  16  C.  C.  85. 

See  Contract. 

FAGAN,  JOHN,  SR.,  12  C.  C.  115. 

FARM  CROSSINGS. 

Where  a  right  of  way  which  a  railroad  has  constructed  from  the 
remainder  of  a  farm  leads  to  a  parcel  that  the  State  has  appropriated  for 
Barge  canal  purposes,  and  a  parcel  lying  between  the  railroad  and  the 
canal  has  not  been  appropriated  by  the  State,  the  State  is  not  liable 
for  damages  because  of  the  isolation  of  the  parcel  not  appropriated,  as 
the  railroad  has  control  of  its  right  of  way  and  it  is  proper  that  it  should 
be  required  to  build  whatever  crossings  are  necessary  upon  the  completion 
of  its  road  and  such  other  crossings  as  may  become  necessary  by  a  change 
in  ownership  or  a  division  of  the  farm  whether  brought  about  by  agree- 
ment or  by  condemnation.    Maynard  v.  State,  15  C.  C.  291. 
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FARM  CROSSINGS  —  Continued.  Page. 

The  Railroad  Law  provides  that  railroads  are  required  to  construct 
**  farm  crossings  and  openings  with  gates  therein  at  such  farm  crossings 
whenever  and  wherever  reasonably  necessary"  (section  32),  which  is  a 
continuing  obligation  and  applies,  where,  subsequent  to  the  acquisition 
of  its  right  of  Way  by  a  railroad,  part  of  a  farm  is  appropriated  in  con- 
demnation proceedings,  which  cuts  off  the  only  existing  farm  crossing, 
regardless  of  whether  the  right  of  way  of  the  railroad  was  acquired  by 
agreement  or  by  condemnation  proceedings,  unless  it  is  clear  that  the  rail- 
road company  was  relieved  from  the  obligation  to  construct  further  cross- 
ings.    MajTiard  v.  State,  15  C.  C.  291. 

FEEDER. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a  portion  of 
the  way  as  a  part  of  the  feeder  and  connects  three  separate  water-sheds, 
negligently  permits  gates  at  the  head  of  the  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and  allows 
the  banks  of  the  feeder  to  l)ecome  depressed  in  places  and  out  of  repair, 
it  is  liable  for  damages  occasioned  by  flooding,  due  to  its  own  negligent 
acts.     Ostrandcr,  J.  N.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  Stat«,  11  C.  C.  72. 

FINANCE  LAW. 

With  respect  to  certain  alleged  conflicts  between  the  finance  law  and  the 
acts  of  the  legislature  providing  for  the  appointment  of  a  commission  to 
construct  a  new  prison  in  place  of  Sing  Sing  prison,  the  Referee  held  that 
in  so  far  as  such  acts  were  in  ccmflict  with  the  provisions  of  the  finance 
law  that  law  must  be  deemed  to  be  superseded  by  the  special  and  local 
statutes  upon  the  subject.    Beardsley  v.  State,  17  C.  C.  250. 

FITZGERALD,  WILLIAM,  v.  STATE,  12  C.  C.  117. 

FIXTURES. 

Where  a  lease  provides  for  the  erection  of  structures  upon  land  by  a 
tenant  they  are  to  be  treated  in  condemnation  proceedings  as  realty  where 
they  form  a  part  of  the  realty  though  designated  in  the  lease  as  pergonal 
property  removable  by  the  lessee  at  the  expiration  or  termination  of  the 
lease. 

Rourk  V.  State,  15  C.  C.  285. 

Cole  V.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
ings at  the  expiration  of  the  least*,  ITcld,  That  as  between  the  owner  and 
the  tenant  the  buildings  are  to  be  regarded  as  personal  property,  but  aa 
between  the  State  and  the  parties,  they  are  to  be  treated  as  a  part  of 
the  realty.     Rourk  v.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  there  was  a  factory  and 
an  engine  and  derrick  resting  upon  substantial  foundations,  all  of  which 
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were  used  in  connection  with  the  business  conducted  on  the  property; 
Held,  That  the  State  could  not  take  the  bare  land  and  subject  the  owner 
to  the  loss  of  the  depreciation  of  such  structures  and  machinery  as  he 
had  placed  upon  it;  that  the  rule  that  applied  is  that  which  obtains 
between  vendor  and  vendee,  which  is  that  a  purchaser  of  the  property 
would  have  acquired  the  engine  and  derrick  with  the  building  as  a  part 
of  the  plant;  that  there  was  such  an  annexation  and  adaptability  of  the 
property  as  to  constitute  the  engine  and  derrick  a  part  of  the  realty; 
that  they  were  securely  attached  to  the  freehold  and  were  used  in  con- 
nection with  the  business;  that  they  were  part  of  the  plant  and  essential 
to  the  operation  thereof  and  could  not  be  removed  except  with  such  a 
depreciation  in  value  as  would  amount  to  an  appropriation  without  just 
compensation.  Phipps  v.  State,  15  C.  C.  392. 
See  (Uao  Damages. 

FLANNIGAN,  ALICE,  v.  STATE,  15  C.  C.  263. 

FLASH  BOARDS. 

The  State  is  liable  where  without  authority  its  officers  or  employees 
temporarily  maintain  flash  boards  beyond  the  height  to  which  they  were 
authorized  to  raise  them.    Kline  v.  State,  11  C.  C.  83. 

Where  the  State  arbitrarily  maintains  during  the  entire  year  flash 
boards  which  it  had  been  the  practice  to  remove  at  the  close  of  navigation, 
it  is  liable  for  the  injuries  occasioned  thereby.  Where  flash  boards  had 
been  removed  usually  at  the  close  of  each  season  of  navigation  and  a 
canal  superintendent  without  special  authority  maintained  the  flash 
boards  during  the  entire  year,  the  State  is  liable  for  his  acts  under  the 
rule  that  it  is  liable  for  the  tortious  acts  of  its  agents  even  where  they 
were  done  in  good  faith  in  pursuance  of  the  general  autliority  to  act  on 
the  subject  to  which  they  related.     Cuykendall  v.  State,  11  C.  C.   143. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not  affect 
the  right  to  an  easement  acquired  under  the  statutes  unless  the  circum- 
stances show  an  intention  of  abandonment.    Ely  v.  State,  1 1  C.  C.  66. 

Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 
See  Dam. 

FLOODING.    See  Easement;  Leakage,  Overflow  and  Flooding. 

FLOWER,  FREDERICK  S.,  v.  STATE,  15  C.  C.  164. 

FOOTE,  FRANK  G.,  v.  STATE,  12  C.  C.  54. 

FORD,  ALBERT  H.,  r.  STATE,  18  C.  C.  (Appellate  Division) 244 

FORECLOSURE.    See  Permanent  Appropriation. 

FORT  MILLER  PULP  AND  PAPER  CO.  v.  STATE,  17  C.  C.  45. 

FOWLER,  NORMAN  A.,  v.  STATE,  15  C.  C.  305. 

FRANCE,  ANDREW  L.,  v.  STATE,  16  C.  C.  137. 
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FRANKS,  A.  D.,  v.  STATE,  16  C.  €.  62.  Page. 

FREER,  WILLIAM  B.,  v.  STATE,  11  C.  C.  9. 

FULTON  LIGHT,  HEAT  &  POWER  CO.  ▼.  STATE,  12  C.  C.  179;   13 
C.  C.  285. 

GASPORT  BRIDGE. 

HuU  V.  State,  16  C.  C.  47. 

GATCOMB,  JABiES  Y.,  ▼.  STATE,  16  C.  C.  77. 

GENERAL  CONSTRUCTION  CO.  v.  STATE,  18  C.  C 136 

GENTELUCE,  LAZARENO,  v.  STATE,  12  C.  C.  234. 

GIAMBRONE,  CARMELIA,  ▼.  STATE,  13  C.  C.  212. 

GIAMBRONE,  LOUIS,  v.  STATE,  13  C.  C.  212. 

GILLETTE,  GEORGE  A.,  v.  STATE,  11  C.  C.  20. 

GLENN  CREEK  (SCHUYLER  COUNTY). 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  forms  a 
bar  at  the  mouth  of  the  creek  in  the  bottom  of  an  abandoned  canal,  and 
in  time  of  heavy  rain  the  bar  so  formed  caunes  the  waters  of  this  creek 
to  back  up  and  overflow  claimant's  property:  Held,  that  the  creek  which 
overflowed  being  no  part  of  the  canal  system  of  the  State,  without 
an  enabling  act  the  Court  of  Claims  had  no  jurisdiction  of  the  claim. 
Freer  v.  State,  11  C.  C.  9. 

GOOD  ROADS. 

Where  a  statute  providing  for  the  construction  of  good  roads  contained 
a  provision  that  the  cost  of  procuring  the  right  of  way  should  be  paid 
by  the  Comptroller  as  a  part  of  the  cost  of  the  improvement  was  amended 
by  omitting  the  latter  clause,  thus  placing  the  burden  upon  the  county 
of  obtaining  the  right  of  way,  the  amendatory  act  will  not  be  given  a 
retrospective  effect  so  as  to  apply  to  highw^ays  in  process  of  construction 
where  condemnation  proceedings  are  pending  for  the  acquisition  of  the 
necessary  right  of  way,  in  view  of  the  Statutory  Construction  Law  which 
provides  that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  impair 
any  act  done  or  right  accrued  or  acquired  or  liability,  penalty,  forfeiture 
or  pimishment  incurred  prior  to  the  time  such  repeal  took  effect  but  that 
the  sajne  may  be  asserted,  enforced,  prosecuted  or  inflicted  as  fully  and  to 
the  same  extent  as  if  such  repeal  had  not  been  effected,  unless  it  clearly 
appears  from  the  amendatory  act  that  the  Legislature  intended  that 
it  should  have  a  retroactive  force  and  should  apply  to  pending  improve- 
ments and  condemnation  proceedings.  County  of  Schenectady  v.  St^te, 
13  C.  C.  209. 

See    Contracts;     Extra    Material;     Extra    Work;     Highway; 
Statute. 
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In  operating  an  inclined  railway,  for  the  use  of  which  it  exacts  a  fare 
from  passengers,  in  connection  With  a  reservation  like  the  Niagara 
Reservation  managed  by  commissioners,  the  State  is  not  discharging  a 
governmental  function  and  is  liable  like  a  private  corporation  under  the 
same  facts.    Burks  v.  State,  13  C.  C.  153. 

GRAHAM,  MARY,  v.  STATE,  17  C.  C.  27. 

GRANT. 

The  general  rule  for  the  construction  of  grants  by  the  State  where  there 
is  a  valuable  consideration  does  not  dilTer  from  that  which  applies  to 
grants  by  individuals,  and  where  the  grant  is  in  the  nature  of  a  patent  of 
land  by  the  State  given  for  military  services  there  is  an  adequate  consid- 
eration and  the  rule  applies.  Fulton  Light,  Heat  and  Power  Company 
and  ano.  v.  State,  12  C.  C.  179. 

Wood  creek,  which  formed  part  of  the  ordinary  route  of  travel  between 
the  Hudson  river  and  Lake  Cliamplain  from  earliest  times,  and  was 
used  by  the  Indians  and  later  by  the  Colonists,  was  regarded  as  navigable, 
and  in  the  patent  from  the  English  Crown  to  Philip  Skene,  was  excepted 
and  reserved  "  as  a  common  highway  for  tlio  benetit  of  the  public." 

Philip  Skene  having  been  attainted  of  treason  by  the  Legislature  of 
the  State  of  New  York  in  1779,  and  his  lands  sold  by  the  Commissioners 
of  Forfeiture,  those  claiming  under  the  Skene  patent  have  no  interest  in 
the  bed  of  Wood  creek,  and  the  State  may  take  a  portion  thereof  for  its 
canal  system  without  compensation  to  the  riparian  owners. 

The  State  having  taken  certain  adjacent  land  for  canal  purposes,  the 
courts  may  not  compel  it  to  take  additional  lands  which  may  be  flooded 
if  the  high  navigable  stage  of  the  canal  should  ever  be  reached,  and  such 
lands  not  being  necessary  for  ordinary  use  and  their  flooding  being  only 
a  possibility  or  contingency,  the  damage  thereto  is  speculative  and  not  to 
be  considered  in  fixing  the  award  for  the  lands  taken. 

Semble,  for  such  damages  if  they  should  ever  occur  the  owner  may  have 
a  further  claim  against  the  State.    Johnson  v.  Slate,  13  C.  C.  55. 

Kegardless  of  the  provisions  of  L.  1S35,  ch.  232,  and  L.  1S50,  ch.  283, 
the  Commissioners  of  the  Land  Oflice  have  jurisdiction  to  make  grants  of 
land  on  the  Long  Island  shore  to  abutting  owners  thereof,  not  only  to 
the  tideway,  that  between  high  and  low  water  mark,  but  also  to  the  lands 
under  the  waters  of  the  river  although  within  the  territorial  limits  of  the 
city  and  county  of  New  York,  out  to  the  bulkhead  and  pierhead  lines 
established  by  the  Legislature  and  approved  by  the  War  Department. 
Palmer  v.  State,  15  C.  C.  55. 

Where  the  language  of  certain  patentts  is  in  substance  that  in  case  the 
grantees  named  therein  shall  not  within  ilie  time  s])ccitied  apply  the 
premises  to  the  purposes  of  conmicrce  l)y  tlic  adjacent  owner  "  by  erecting 
a  dock  or  docks  thereon  and  filling  the  same,  then  these  presents  and 
everything  therein  contained  shall  cease,  deiermine  and  become  void," 
Heldj  that  said  grants  being  in  the  piesiiit  tense  tlierein'  give  to  the 
grantees  the  right  of  immediate  title  and  possession,  and  that  therefore 
the  conditioui  expressed  is  in  law  a  condition  subsequent,  subject  to  for- 
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feiture  upon  the  election  of  the  State  in  case  of  noncompliance  by  the 
grantee  and  that,  inasmuch  as  there  was  no  such  election  until  after 
the  conditions  were  complied  with  by  the  present  owner  of  the  uplands, 
no  forfeiture  can  now  be  adjudged.    Palmer  v.  State,  15  C.  C.  55. 

See  also  Davies  v.  State,  16  C.  C.  115. 

Smith  V.  State,  16  C.  C.  148. 

See  Conveyance;  Construction. 

GRAVEL. 

For  a  discussion  of  the  proper  measure  of  damage  for  the  appropria- 
tion of  land  containing  sand  and  gravel,  the  appropriation  having  been 
made  for  the  purpose  of  securing  sand  and  gravel  for  the  construction  of 
the  dam  at  Hinckley  for  a  barge  canal  reservoir,  see  Ballou  v.  State, 
17  C.  C.  7. 

See  Contract;  Highway. 

GRAY,  CHARLES  W.,  v.  STATE,  12  C.  C.  71. 

GREEN,  ADELBERT,  v.  STATE,  12  C.  C.  144. 

GREAT  MEADOW  PRISON  INVESTIGATION. 
Whedon  v.  State,  16  C.  C.  33. 

GREGG,  DAVID,  v.  STATE,  13  C.  C.  38. 

GRIFFIN,  ALMON,  v.  STATE,  13  C.  C.  48. 

GRIFFIN,  AMOS  K.,  v.  STATE,  13  C.  C.  48. 

GUERIN,  MICHAEL,  v.  STATE,  15  C.  C.  279. 

HALL,  BENJAMIN  E,,  v.  STATE,  11  C.  C.  109. 

HARRIS,  JOHN,  v.  STATE,  12  C.  C.  22. 

HARRIS,  JOHN,  v.  STATE,  12  C.  C.  33. 

HAZARD,  PERRY  0.,  v.  STATE,  11  C.  C.  160. 

HAZZARD,  ELIZA  P.,  v.  STATE,  15  C.  C.  260. 

HEARD,  GERTRUDE  S.,  by  guardian,  v.  STATE,  11  C.  C.  205. 

HESS,  S.  F.,  &  CO.  V.  STATE,  11  C.  C.  205. 

HIGHWAY. 

Tlie  raising,  in  pursuance  of  chapter  339  of  the  Laws  of  1893,  of  the 
New  York  &  Harlem  railroad  structure  in  Park  avenue,  New  York  city, 
w^hich  was  formerly  on  or  partially  below  the  surface  of  the  street, 
to  an  elevated  structure,  deprived  the  abutting  ow-ner  of  property  right 
in  his  easements  of  light  and  air,  and  entitled  him  to  compensation 
of  which  he  could  not  be  deprived  either  because  the  structure  was 
erected  under  a  State  statute  requiring  it  or  because  access  to  his  prop- 
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erty  was  increased  by  the  raising  of  the  structure.     Sander  v.  State, 
11  C.  C.  1. 

The  premises  of  the  claimant  are  situated  on  the  corner  of  Broad 
street  and  Seventh  street  in  the  village  of  Waterford.  The  State,  pur- 
suant to  chapter  147  of  the  Laws  of  1903,  known  as  the  Barge  Canal 
Act,  constructed  a  canal  across  Seventh  street  some  distance  from 
the  premises  of  the  claimant.  Claimant  insists  that  he  is  entitled  to 
compensation  on  account  of  his  property  being  less  accessible  and  that 
the  construction  of  the  canal  across  Seventh  street  constituted  a  taking 
of  property  within  the  Constitution.  Held,  that  the  claimant  could  not 
recover.    Vogel  v.  State,.  11  C.  C.  151. 

The  cutting  off  of  a  farm  from  access  to  a  public  highway  by  means  of 
an  appropriation  of  a  part  of  the  farm  is  an  element  to  be  taken  into 
account  in  determining  the  compensation  to  which  the  claimant  is  entitled 
and  in  estimating  this  element  of  damage  the  expense  of  procuring  a 
new  right  of  way  and  the  distance  to  the  new  highway  may  be  considered. 
Flannigan  v.  State,  15  C.  C.  263. 

Where  the  State  appropriated  land  for  the  Barge  canal  and  thereby 
cut  off  the  claimants'  access  to  the  public  highways,  Heldj  that  'the 
value  of  the  land  taken  did  not  represent  the  damages  which  the  claim- 
ants had  sustained,  for  they  were  entitled  to  the  damage  that  the 
remainder  of  the  farm  may  have  sustained  as  a  result  of  the  deprivation 
of  the  farm  from  access  to  the  public  highway.  Guerin  v.  State,  15  C.  C. 
279. 

Where  the  State,  for  Barge  canal  purposes,  appropriates  land  consti- 
tuting part  of  a  farm,  which  appropriation  divides  the  farm  into  two 
parts  one  part  of  wh'ich  is  cut  off  from  access  to  the  highway  and  has 
no  outlet,  the  claimant  is  entitled  to  the  market  value  of  the  land 
taken,  including  whatever  in  the  nature  of  realty  was  attached  to  the 
land,  and  is  also  entitled  to  a  substantial  allowance  for  damages  to  the 
property  cut  off  from  access  to  the  highway.  Perkins  v.  State,  15  C.  C. 
282. 

For  damages  awarded  to  Barge  canal  contractor  for  maintaining  high- 
way traffic,  see  I.  M.  Ludington  Sons,  Inc.,  16  C.  C.  173. 

In  constructing  a  State  highway  along  claimant's  land,  the  contractor 
took  stone  fences  on  the  land  and  used  the  stone  in  the  construction  of 
the  road.  Stumps,  stones,  gravel  and  debris  were  thrown  from  the  high- 
way by  the  contractor  on  to  the  lands  of  the  claimant,  causing  sub- 
stantial damage  to  the  claimant.  The  State  had  not  appropriated  the 
stone  fences  nor  the  land  upon  which  this  material  was  thrown,  nor  had 
it  designated  said  stone  fences  for  construction  purposes  or  said  land  for 
spoil  purposes.  The  Court  held  that  the  acts  of  the  contractor  were 
without  the  purview  of  his  contract  with  the  State  but  were  his  individual 
acta  done  for  his  own  convenience  and  upon  his  own  authority;  and  that 
for  such  acts  the  contractor  and  not  the  State  was  liable. 

Franks  v.  State,  16  C.  C.  52. 

Ash  V.  State,  10  C.  C.  52. 

Kelley  v.  State,  16  C.  C.  52. 
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The  specifications  in  a  highway  contract  required  that  the  ingredients 
of  the  concrete  should  be  approved  by  the  Bureau  of  Tests  of  the  State 
Highway  Department  before  being  used  on  the  work.  As  to  one  gravel  pit, 
the  division  engineer  took  a  sample,  subjected  it  to  a  field  test  and  gave 
the  contractor  written  approval  for  its  use,  but  negleoted  to  forward  the 
sample  to  the  Bureau  of  Tests  until  after  the  contract  was  canceled. 
It  was  then  forwarded,  however,  and  approved.  As  to  the  other  pit,  a 
sample  had  been  forwarded  to  the  Bureau  of  Tests  for  use  in  the  con- 
struction of  a  nearby  highway  and  the  division  engineer  knew  it  had  been 
approved  at  the  time  he  gave  the  contractor  herein  his  consent  for  its 
use.  The  Referee  held  that  the  failure  of  the  division  engineer  to  forward 
the  sample  of  gravel  taken  from  the  first  pit  to  the  Bureau  of  Tests  was 
the  act  of  the  official  of  the  State  for  which  the  contractor  was  not 
responsible,  and  in  view  of  the  fact  that  the  Bureau  of  Tests  had  sub- 
sequently approved  the  material  it  was  apparent  that  the  State  had  not 
been  prejudiced  by  such  failure.  Peter  F.  Connolly  Co.  v.  State,  16 
C.  C.  216. 

The  **  information  for  bidders  "  in  connection  with  a  contract  for  the 
construction  and  improvement  of  a  State  highway,  contained  a  provision 
that  where  the  use  of  local  sand  and  gravel  is  anticipated  the  proposal 
sheets  will  give  the  information  as  to  the  location  of  such  material,  and 
further  provided  that  "  when  such  information  is  not  given  in  the  pro- 
posals the  contractor  will  be  required  to  furnish  approved  imported 
material."  The  proposal  sheets  gave  no  information  as  to  the  location 
of  material  that  could  be  used,  and  consequently  the  duty  devolved  upon 
the  contractor  to  furnish  "  approved  imported  material." 

Expert  witnesses  were  of  the  opinion  that  the  material  was  "  local " 
material  if  it  could  be  reached  bv  the  contractor's  outfit  that  was  main- 
tained  for  the  purpose  of  constructing  the  highway  under  the  contract; 
and  that  it  was  "  imported  "  material  if  it  was  such  as  could  be  brought 
in  by  a  common  carrier.  The  Referee,  however,  refused  to  adopt  this  con- 
struction, but  limited  "  local "  material  "  to  that  which  is  adjacent  to 
the  highway,"  and  "  imported  "  material  to  "  material  brought  in  from 
a  place  other  than  where  it  is  to  be  used,  by  whatever  means,  public  or 
private."     Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

Where  the  state  appropriated  land  on  both  sides  of  a  liighway  for  the 
approach  to  a  canal  bridge,  the  Court,  in  determining  the  consequential 
damages  to  the  lands  on  either  side  of  the  land  appropriated,  did  not  take 
into  consideration  the  raising  of  the  grade  of  the  highway  for  such  ap- 
proach as  having  any  bearing  in  reducing  the  market  value  of  those  lands. 
George  F.  Weaver  v.  State,  17  C.  C.  6. 

The  claimant  is  the  owner  of  premises  consisting  of  a  house  and  lot  on 
the  south  side  of  Water  street  in  Baldwinsville,  N.  Y.,  and  the  acts  com- 
plained of  were  in  connection  witli  the  construction  of  the  barge  canal  at 
that  point.  The  claim  was  submitted  on  an  agreed  statement  of  fticts 
which,  as  construed  by  the  Court,  set  forth  that  the  state  appropriated 
about  one-half  of  Water  street,  together  with  property  to  tlie  north 
thereof,  and  caused  a  deep  channel  to  be  cut  through  the  same  in  front  of 
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the  premises  of  the  claimant,  and  the  street  to  be  closed,  and  excavated 
material  to  be  placed  in  the  street  about  to  the  gutter  on  the  south  aide 
thereof,  preventing  the  claimant  from  using  this  street,  other  than  the 
sidewalk,  in  the  meantime,  and  permanently  appropriating  and  destroying, 
for  street  purposes,  all  that  part  of  the  street  so  appropriated,  and 
leaving  thereafter  about  thirty  feet  thereon  imoccupied  and  usable;  that 
all  the  foregoing  were  acts  of  the  state. 

The  Court  held  that  whether  claimant's  fee  ownership  extended  to  the 
center  line  of  Water  street  or  not,  she  was  the  owner  of  an  interest 
in  the  highway,  and  that  that  interest  waa  property  of  w^hich  she  could 
not  be  deprived  without  her  consent,  for  private  purposes,  under  any 
circumstances,  and  for  public  purposes  or  use  only  for  just  compensation; 
that  what  the  state  did  was  clearly  an  invasion  of  claimant'si  property 
rights  in  the  street  and  entitles  her  to  recover.  Weaver  v.  State,  17  C.  C. 
13. 

In  1912  and  1913  the  state  let  contracts  which  included  the  deepening 
and  canalization  of  the  Oswego  river  opposite  and  in  front  of  claimant's 
prejnises.  To  the  nortli  the  state  caused  to  be  constructed  a  dam  with 
an  increased  elevation  of  approximately  eleven  feet  over  the  existing  dam. 
This  raised  the  waters  of  the  Oswego  river  opposite  the  property  of  the 
claimant  and  made  necessary  the  construction  of  a  dike  or  embankment 
for  the  purpose  of  impounding  tlie  waters  of  the  Oswego  river.  The 
dike  was  constructed  by  placing  material  upon  the  existing  highway 
abutting  on  the  premises  of  the  claimant  and  lying  between  said  premises 
and  the  Oswego  river,  in  close  proximity  to  the  latter.  The  road  waa  then 
rebuilt  on  the  top  of  the  embankment.  The  embankment  varied  in  height 
from  six  feet  one  inch  to  approximately  three  feet.  The  fee  ownership  of 
the  claimant  extended  to  the  center  of  the  highway.  The  state  made 
a  motion  to  dismiss  the  claim  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  contending  that  whatever 
damage  the  claimant  may  have  suffered  was  due  simply  to  a  change 
in  grade  of  the  higliway.  The  claimant  insisted  that  this  change  in 
grade  of  the  highway  %vas  made  necessary  by  the  erection  of  the  dike  on 
the  site  thereof  to  impound  the  water  of  the  river  thus  raised  by  the  dam, 
and  that  the  primary  purpose  of  the  alteration  was  the  construction  and 
emplacement  of  material  to  act  as  such  dike,  and  that,  although  when  the 
improvement  was  completed  the  road  still  existed  as  before,  except  for  the 
change  of  grade,  the  purpose  of  the  alteration  in  grade,  and  the  occasion 
and  character  of  it,  takes  the  case  out  of  the  class  governed  by  the  change 
of  grade  cases  and  renders  the  state  liable  to  the  claimant,  on  the  ground 
that  its  action  subjected  the  highway  to  an  extraordinary  use  and  one  not 
within  the  contemplation  of  its  original  dedication,  and  that  such  sub- 
jection of  the  highway  to  this  alleged  extraordinary  use  or  incum- 
brance amounts  to  a  taking  of  claimant's  property,  for  w^hich  compensa- 
tion must  be  made. 

The  Court  held  that  the  owner  of  a  lot  abutting  on  a  street  or  highway 
has  no  remedy  for  consequential  damages  due  to  change  in  grade  of  the 
highway,  in  the  absence  of  negligence  and  of  an  express  statutory  pro- 
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vision  conferring  upon  him  a  right  to  recover,  provided  the  change  in 
grade  is  made  under  lawful  authority;  and  it  isi  immaterial  whether  he 
owns  to  the  center  of  the  highway  or  only  to  the  edge  thereof.  The 
decisions  in  this  state  establish  that  there  can  be  no  recovery  where  the 
change  of  grade  is  made  as  above  prescribed  by  the  local  highway  authori- 
ties, purely  for  the  improvement  of  the  highway  itself,  with  reference  to 
no  other  development,  or  when  done  by  a  private  corporation,  or  by  the 
state  itself,  and  rendered  necessary  or  proper  by  reason  of  some  other 
public  utility,  work  or  improvement,  whether  that  work  or  improvement 
be  a  railroad  crossing,  a  bridge  made  necessary  by  a  canal,  or  a  railroad 
freight  yard  or  viaduct.  In  either  of  these  cases,  if  the  change  in  grade 
of  the  highway  be  effected  with  due  care,  under  lawful  authority,  because 
of  the  development  of  a  public  Improvement  or  utility,  in  the  existing  state 
of  the  law  there  can  be  no  recovery.  The  net  result  of  the  state's  activity, 
whatever  its  reason  or  impelling  cause,  was  merely  a  change  in  the  grade 
of  the  road.  If  that  be  the  net  result,  the  purpose  or  nature  of  the  public 
improvement  which  brought  it  about  is  of  no  moment. 

The  question  is  whether  this  change  was  merely  a  change  of  grade  or 
was  such  an  additional  burden  or  appropriation  of  the  highway  as  entitles 
the  claimant  to  recover.  The  test  is  whether  the  change  amounts  to  an 
appropriation  of  all  or  any  portion  of  the  highway  permanently  to  the 
special,  continuous  and  exclusive  use  of  the  defendant,  or  in  a  manner 
inconsistent  with  the  use  and  enjoyment  of  the  highway  as  such.  If  bo, 
then  it  amounts  to  a  deprivation  of  the  abutting  owner  of  his  property, 
and  whatever  its  purpose,  however  great  its  benefit  to  the  public  or  to 
individuals,  or  by  whatsoever  authority  or  by  whomsoever  effected,  it  is  a 
violation  of  the  property  rights  of  the  abutting  owner,  and  if  it  may  be 
done  at  all,  can  only  be  done  after  just  and  lawful  compensation.  The 
Court  held  that  under  the  facts  in  this  claim  no  part  of  the  highway  was 
appropriated  either  permanently,  continuously  or  at  all  by  any  structure, 
erection  or  device  which  in  any  way  limited  its  utility  as  a  highway, 
that  the  alteration,  therefore,  did  not  subject  the  highway  to  an  extraordi- 
nary burden  for  which  compensation  must  be  made. 

The  claimant  further  contended  that  the  structures  imposed  by  the 
state  within  the  limits  of  the  highway  was  not  necessarily,  or  appro- 
priately or  primarily  a  highway  change  of  grade  or  alteration,  but  was 
the  erection  of  a  dike  to  "  impound  the  waters  of  the  Oswego  river,"  and, 
therefore,  such  a  change  of  grade  was  not  incidental  to  the  maintenance 
or  improvement  of  the  highway  as  such,  but  was  foreign  to  it.  The  Court 
held,  however,  that  one  of  the  purposes  fulfilled  by  the  dike  was  to  keep 
the  water  from  flooding  the  road  and  that  any  change  of  grade  necessary 
or  proper  to  keep  the  road  passable  and  free  from  water  and  flood  and 
preserve  it  from  disintegration  and  destruction  was  within  the  contem- 
plation of  the  original  dedication. 

Tlie  Court  accordingly  dismissed  the  claim. 

Fennell,  J.,  dissented  with  opinion,  holding  that  the  building  of  a  dike 
by  the  state,  in  the  construction  of  the  Barge  canal,  upon  a  public  high- 
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way  to  prevent  the  flooding  of  adjacent  lands  is  not  a  change  of  grade 
of  the  highway  for  highway  purposes  but  is  in  fact  a  levee  or  protective 
dike,  and  the  highway  placed  thereon  by  the  state  is  the  method  used  by 
the  state  for  protecting  itself  from  damages  for  the  destruction  of  the 
original  highway  by  placing  an  embankment  or  dike  upon  it.  Brooks  v. 
State.  17  €.  C.  Vt- 

The  specifications  accompanying  a  highway  contract  defined  "  imported 
material "  as  "  any  material  used  in  the  work  which  is  brought  by  water 
or  railroad  or  other  common  carrier."  The  first  paragraph  of  the  specifi- 
cations read  as  follows:  "Whenever  any  of  the  following  words  and 
expressions  are  used  in  these  specifications  it  is  understood  to  have  the 
meaning  herewith  accompanying."  On  the  plans  accompanying  the  con- 
tract and  made  a  part  thereof  was  placed  the  following  notation :  "5. 
imported  gravel  bottom.'* 

After  the  contract  was  awarded  to  the  claimant,  it  discovered  within 
a  short  distance  from  the  site  of  the  work  to  be  done  a  gravel  pit  which 
it  contended  contained  gravel  of  suitable  quality  for  the  bottom  course 
of  the  highway,  which,  liowever,  the  Commission  of  Highways  refused  to 
allow  the  contractor  to  use  because  it  was  not  **  imported  material " 
under  the  definition  in  the  specdfications.  The  contractor  seeks  to  recover 
the  damages  which  it  alleges  it  sustained  by  reason  of  not  being  permitted 
to  use  the  local  material,  claiming  that  it  did  not  know  at  the  time  it 
executed  the  contract  that  the  words  "  imported  material "  were  on  the 
plans. 

The  itemized  proposal  which  the  claimant  executed  contained  the  fol- 
lowing :  "  The  undersigned  also  hereby  declare  that  he  has  or  they  have 
carefully  examined  the  plans,  specifications,  form  of  contract,  and  that 
he  has  or  they  have  personally  inspected  the  actual  location  of  the  work 
togetlier  with  the  local  sources  of  supply,  has  or  have  satisfied  himself 
or  themselves  as  to  all  the  quantities  and  conditions,  and  understands 
that  in  signing  tliis  proposal  he  or  they  waive  all  right  to  plead  any 
misunderstanding  regarding  the  same."  The  Court  held  that  the  claim- 
ant having  executed  by  its  president  and  treasurer  an  instrument  con- 
taining tliis  clause,  he  being  thoroughly  familiar  with  state  highway 
contracts  and  the  work  to  be  done  thereunder,  could  not  now  be  heard 
to  say  that  it  did  not  know  that  the  words  in  question  were  on  the 
plans.  It  may  be  the  fact  that  he  did  not,  but  in  view  of  the  above 
clause,  he  must  be  presumed  to  have  known.  Furthermore,  the  Court 
refused  to  allow  the  contention  of  the  claimant  that  the  meaning  of  the 
words  "  imported  material  "  c(mld  be  applied  only  when  used  in  "  these 
specifications,"  and  not  when  these  words  appear  on  the  plans. 

The  words  "  imported  material  "  and  their  described  meaning  have  been 
used  in  the  State's  standard  form  of  highway  contract  for  the  definite 
purpose  of  reducing  or  eliminating  improper  or  corrupt  transactions 
between  subordinate  State  employees  charged  with  searching  for  souroee 
of  supply  and  contractors.  The  Highway  Commissioner  is  fully  author- 
ized to  incorporate  in  higliway  contriicts  such  provisions  as  will  accom.- 
plisli  that   result.     Tlie  Court   refused   to  uphold   the  contention   of   the 
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claimant  that  the  Court's  holding  would  be  illegal  in  this  case  as  it  would 
not  permit  competition  with  local  suitable  material. 

Ribstein-Holter  (^o.  v.  State,  18  C.  C 54 

Where  a  contract  with  the  State  for  the  improvement  of  a  highway  by 
the  construction  of  a  road  of  the  grouted  bituminous  macadam  type 
reserves  to  the  State  the  right  to  make  all  such  additions  to  the  con- 
tract as  it  deems  necessary,  making  an  allowance  therefor  at  the  prices 
named  in  the  proposal  for  the  work,  and  it  is  also  agreed  in  and  by  the 
contract  that  any  increase  of  quantities  or  extra  work  performed  or 
materials  furnished  "  shall  be  covered  by  a  supplemental  contract  as 
provided  by  chapter  30  of  the  Laws  of  1909,  and  amendments  thereto," 
and  where  the  information  for  bidders  states  that  **  whenever  an  increase 
of  quantity  ♦  ♦  ♦  occurs,  then  such  excess  must  be  agreed  upon  in 
writing  as  provided  in  chapter  30  of  the  Laws  of  1909,"  there  can  be  no 
recovery  for  any  work  performed  or  materials  furnished,  unless  they 
were  performed  pursuant  to  the  provisions  of  the  original  or  a  supple- 
mental contract  executed  by  the  State  Highway  CommiHsioner,  and  no 
conduct  of  other  employees  of  the  State,  or  of  the  ccmtractor  himself,  or 
of  both,  can  create  an  obligation,  binding  upon  the  State,  for  work  per- 
formed otherwise. 

The  c(mtractor  has  the  right  to  refuse  to  comply  with  the  directions 
of  an  engineer  to  perform  work  not  within  the  original  or  a  supplemental 
contract,  but  in  case  he  obeys  the  engineer  his  act  is  voluntary  and  does 
not  bind  the  State  to  pay,  and  where  claimant  testifies  that  he  knew 
that  a  certain  item  of  work  was  not  required  by  the  contract,  and  that 
he  complied  with  the  engineer's  directions  to  "  avoid  friction  "  with  the 
latter,  his  claim  for  such  work  will  be  dismissed. 

The  contract  required  a  top  course  three,  inches  thick.  That  meant  a 
minimum  thickness  of  three  inches.  The  evidence  was  all  to  the  effect 
that  to  secure  a  mininumi  thickness  of  three  inches  the  top  course  must 
necessarily  be  of  varying  thickness.  The  Court  foimd  that  a  thickness 
of  three  and  a  half  inches  was  no  more  than  a  reastmable  and  practical 
compliance  with  the  provisitms  for  a  thickness  of  three  inches. 

The  specifications  provided  that  the  asphalt  "  shall  be  composed  of  at 
least  65  per  cent  of  a  refined,  natural,  solid  asphalt."  The  State's  engi- 
neer refused  to  permit  claimant  to  use  asphalt  purchased  from  the  War- 
ner-Quinlan  Company  at  ten  cents  per  gallon,  and  claimant  was  oblige<l 
to  pay  ten  and  six-tenths  cents  per  gallon,  fr)r  the  asphalt  used,  which 
he  purchased  from  the  Barber  Asphalt  Company.  As  finally  prepared, 
each  asphalt  is  the  equivalent  of  the  other,  but  a  natural  solid  asphalt 
does  not  enter  into  the  Warner-Quinlan  product,  while  the  Barber  prod- 
uct is  composed,  in  part,  of  such  asphalt.  The  Court  held  that  the  State 
required  the  contractor  simply  to  do  what  he  had  agreed  to  do,  and  no 
more,  and  that,  therefore,  there  was  no  breach  of  the  ccmtract  on  the 
part  of  the  State.  The  law  requires  exact  performance  as  a  condition 
precedent  to  recovery.  It  is  no  answer  that  the  material  supplied  is 
equivalent  or  superior  to  that  provided  in  the  contract.  The  State  has 
the  absolute  right  to  the  thing  specified,  and  need  not  pay  for  something 
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which  the  claimant,  his  experts,  or  the  court,  may  conclude  is  equally 
valuable  and  useful. 

The  only  exception  to  the  above  rule  arises  from  the  application  of  the 
principle  of  "  substantial  performance."  It  is  a  fundamental  essential 
to  recovery  for  substantial  performance  that  the  failure  to  perform 
exactly  was  inadvertent  and  unintentional.  Here,  it  -would  have  been 
wilful  and  deliberate,  and  after  protest  by  the  State.  It  is  obvious  that 
the  principle  of  substantial  performance  can  have  no  application  what- 
ever in  advance  of  any  performance  at  all. 

The  specifications  required  that  "  all  stone  "  had  "  to  be  approved  by 
the  chief  engineer  before  being  used,"  and  that  the  bottom  course  should 
be  "of  stone  satisfactory  to  the  commissioner  of  highways."  The  con- 
tractor attempted,  to  use  certain  shale  rock  that  had  been  used  in  two 
other  roads  in  the  vicinity  to  his  knowledge,  but  this  rock  had  not  been 
approved  for  this  particular  contract  and  the  State  forbade  him  using  it. 
The  Court  held  that  the  fact  that  it  had  been  used  elsewhere  did  not  bind 
the  State  to  permit  its  use  here,  nor  w^as  it  an  approval  of  the  stone  for 
the  purposes  of  this  contract.  The  contractor  assumed  that  approval 
would  be  given  to  the  shale,  but  the  risk  of  such  assumption  was  his. 
The  evidence  disclosed  no  misrepresentations  on  the  part  of  the  State,  or 
anv  of  its  officers. 

Stanton  v.  State,  18  C.  C 81 

Written  upon  the  plans  or  maps  expressly  made  a  part  of  a  contract 
between  claimant  and  the  Slate  for  the  building  of  a  county  highway 
was  a  clause  that  the  stone  for  a  particular  item  of  the  contract  relating" 
to  a  certain  number  of  cubic  vards  of  stone  for  the  sub-bottom  course 
should  be  local  material,  the.  source  of  supply  being  one-half  of  a  mile 
north  of  a  certain  point  of  the  road  to  be  improved.  The  claimant,  when 
making  its  bid,  considering  that  said  clause  was  not  only  a  statement 
of  fact  but  a  direction  and  command  from  the  State  to  take  the  stone 
from  the  place  indicated,  figured  the  cost  of  hauling  the  stone  from  that 
place  to  the  road. 

The  claimant,  however,  did  not  rely  upon  this  positive  and  imqualified 
statement  of  the  State,  but  investigated  for  itself  and  was  told  by  one  in 
possession  of  the  stone  that  it  could  have  the  stone  at  the  going  price; 
but  thereafter  when  it  came  to  build  the  road  it  could  not  get  the  stone 
because  the  one  in  possession  had  simply  a  life  estate  in  the  premises. 
The  claimant  was  put  t-o  extra  expense  in  securing  the  stone  elsewhere, 
wliich  extra  expense  it  seeks  to  recover  from  the  State.  The  contract 
contained  the  following  provision  which  the  State  contended  "was  a 
defense  to  the  claim,  namely:  "The  Contractor  further  agrees  that  he 
is  fully  informed  regarding  all  of  the  conditions  affecting  the  work  to  be 
done  and  labor  and  materials  to  be  furnished  for  the  completion  of  this 
contract,  and  that  his  information  was  secured  by  personal  investigation 
and  research  and  not  from  the  estimates  of  the  Stale  Commission  of 
Highways;  and  that  he  will  make  no  claim  against  the  State  by  reason  of 
estimates,  tests  or  representations  of  any  ofTieer  or  agent  of  the  State." 

The  Court  found  as  a  fact  that  the  statement  on  the  plans  and  maps 
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88  to  the  local  material  and  its  source  of  supply  actually  misled  the 
claimant.  Furthermore,  the  claimant  made  an  investigation,  but  such 
investigation  confirmed  the  statement  made  by  the  State.  It  was  there- 
fore a  mutual  mistake  of  the  State  and  the  claimant,  but  one  into  which 
the  claimant  was  led  by  the  order  and  direction  of  the  State.  The  State 
under  such  circumstances  cannot  be  permitted  to  evade  the  responsibility 
for  its  own  mistakes  in  compelling  a  contractor  to  make  a  bid  based  upon 
the  cost  of  delivering  material  which  could  not  be  obtained. 

It  seems  that  in  its  positive  assertion  as  to  the  source  of  supply  of  the 
local  material,  the  State  made  a  representation  upon  which  the  claimant 
had  a  right  to  rely  even  without  an  invesftigation  to  prove  its  falsity. 

It  is  the  duty  of  the  State  in  entering  into  contracts  with  its  citizens 
to  set  a  standard  which  for  fairness,  justice,  equity,  honesty  and  plain 
frank  statement  of  its  purpose,  without  subterfuge  or  circumlocution, 
shall  be  beyond  all  criticism  as  being  in  any  way  possible  of  deception. 

Atlanta  Construction  Co.  v.  State,  18  C.  C 92 

A  contract  for  the  construction  of  a  macadam  highway  provided  that 
each  of  the  two  courses  should  be  built  of  crushed  stone  known  as 
"  run  of  the  crusher."  When  the  contractor  began  the  laying  of  the 
stone  he  was  stopped  by  the  State  engineer  in  charge  of  the  work  and 
was  ordered  and  directed  not  to  use  "  run  of  the  crusher  "  stone  merely, 
but  to  grade  it  in  separate  bins  according  to  size,  and  to  place  in  the 
bottom  course  three-inch  stone,  to  be  filled  with  dustless  screenings  and 
rolled.  The  contractor,  after  calling  the  attention  of  the  engineer  to  the 
specifications  of  the  contract,  protested  against  these  and  other  direc- 
tions of  said  engineer,  which  were  given  pursuant  to  instructions 
received  by  him  from  the  then  State  Commission  of  Highways,  and 
against  complying  \yith  them.  Upon  the  refusal  of  the  engineer  to 
permit  the  work  to  be  done  except  pursuant  to  such  directions,  the 
contractor  completed  the  work  at  a  very  great  increase  of  expense  to 
him.  Upon  the  hearing  of  a  claim  for  damages  for  a  breach  of  the 
contract  due  to  the  acticm  of  the  State's  representatives  in  compelling 
claimant  to  grade  and  apply  the  stone  in  a  manner  not  within  the 
obligation  of  the  contract,  held,  that  the  provision  of  chapter  30,  Laws 
of  1909,  section  130,  that  "All  contingencies  arising  during  the  prosecu- 
tion of  the  work  shall  be  provided  for  to  the  satisfaction  of  the  commis- 
sion and  as  may  be  agreed  upon  in  the  original  or  supplemental  con- 
tract executed  by  the  commission,"  could  not  defeat  a  recovery  for  the 
loss  inflicted  on  claimant  by  following  the  directions  of  the  engineer  in 
relation  to  the  crushed  stone. 

The  Court  held  that  the  State  misapprehended  the  nature  of  the 
claim  as  to  the  items  above  referred  to,  and  the  theory  upon  which 
it  was  predicated.'  The  claimant  did  not  sue  for  compensation  for 
extra  or  additional  work  or  materials.  If  he  did,  the  statutory 
provision  quoted  above  would  be  a  bar.  On  the  contrary,  the  claim- 
ant sued  for  breach  of  the  (yrigimil  contract,  due  to  the  action  of 
the  State  in  compelling  the  claimant  to  grade  and  apply  the  stone  in 
a  manner  not  within  the  obligation  of  the  contract. 
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The  general  rule  is  that  where  the  State's  representative,  without 
collusion  and  against  the  contractor's  opposition,  requires  the  latter 
to  do  something  as  covered  by  his  contraotf  and  the  question  whether 
the  thing  required  is  embraced  within  the  contract  is  fairly  debatable 
and  its  determination  surrounded  by  doubt,  the  contractor  may  comply 
with  the  demand  under  protest  and  subsequently  recover  damages,  even 
if  it  turns  out  that  he  was  right  and  that  the  thing  was  not  covered 
by  his  contract;  and  on  the  other  hand,  if  the  thing  required  is  clearly 
beyond  the  limits  of  the  contract,  the  contractor  may  not  even  under 
protest  do  it  and  subsequently  recover  damages. 

Where  during  the  course  of  the  work  the  claimant  performed  various 
other  services  and  furnished  other  material  incident  to  the  construction 
of  the  road,  not  provided  for  or  contemplated  by  the  contract  plans  or 
specifications,  and  it  does  not  appear  that  they  were  performed  or 
furnished  over  claimant's  opposition  and  after  his  protest,  nor  that  they 
were  not  performed  or  furnished  willingly  or  by  agreement  between 
claimant  and  the  State,  there  can  be  no  recoverv  therefor  on  the  theorv 
of  a  breach  of  the  original  contract,  as  by  compliance  with  the  orders 
and  directions,  if  any  were  given,  claimant  had  waived  his  rights  in 
that  connection. 

Anderson  v.  State,  18  C.  C 97 

A  contract  for  the  improvement  of  a  State  highway  having  been  made 
with  the  Commissioner  of  Highways  as  authorized  by  chapter  30  of  the 
Laws  of  1909,  the  contractor  made  an  assignment  of  all  sums  due  or  to 
grow  due  thereunder  to  claimant,  with  power  to  collect  and  sue  for  them 
in  its  name.  All  work  done  under  the  contract  was  done  by  claimant 
and  various  later  assignments  of  fimds  due  or  to  accrue  imder  the  con- 
tract were  made  by  the  contractor  to  claimant  and  others.  Upon  the 
completion  of  the  work,  the  engineer  in  charge  having  reported  the  road 
for  acceptance  to  his  superior,  he,  the  division  engineer  and  the  county 
engineer  examined  the  road  for  final  inspection,  and  as  a  result  presented 
a  list  of  items  of  work  to  be  done  bv  the  contractor.  Several  months 
later  another  inspection  was  made,  as  a  result  of  which  the  contractor 
was  directed  by  the  engineer  in  charge  to  complete  certain  other  items 
of  work  as  a  condition  to  acceptance  and  to  do  certain  work  not  necessi- 
tated by  any  fault  of  the  contractor  but  due  to  an  error  in  the  original 
plan.  Upon  the  hearing  of  a  claim  to  recover  the  amount  alleged  to  be 
due,  held,  that  claimant,  having  substantially  performed  the  contract,  is 
entitled  to  recover,  except  as  to  certain  items  stated  in  the  opinion. 

General  Construction  Co.  v.  State,  18  C.  C 13fi 

The  State,  by  raising  a  highway  several  feet  by  means  of  concrete 
work,  designed  to  furnish  protection  to  a  State  bridge,  pursuant  to 
chapter  512  of  the  )L.aw8  of  1911,  without  interference  with  the  stream 
itself,  is  not  thereby  rendered  liable  to  the  owner  of  land  betwen  the 
highway  and  the  stream  who  claims  that  at  flood  periods  the  stream 
overflows  its  banks,  passes  over  his  premises  and  is  prevented  from 
leaving  the  same  by  flowing  over  the  highway  as  foraierly.     The  change 
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of  the  grade  of  a  street  or  highway  or  of  a  railroad  does  not  give  riae 
to  an  action  for  damages,  unless  the  Legislature  has  provided  therefor. 

Burmaster  v.  State,  18  C.  C.   (Appellate  Division) 247 

See  Contract. 

HINCKLEY,  MARY  E.,  v.  STATE    15  C.  C.  95. 

HINDSBUR6  BRIDGE. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  C.  175. 

HOLLEY  TROUGH. 

I.  M.  Ludington  Sons,  Inc.,  v.  Plate,  16  C.  C.  175. 

HOLMES-HUTCHINSON  MAPS.    See  Evidence;  Maps. 
HOUGH,  DAVID  L.,  v.  STATE,  15  C.  C.  146. 
HUGHSON,  SUSAN  B.,  &  ANO.  v.  STATE,  11  C.  C.  37. 
HULL,  ARTHUR  B.,  v.  STATE,  16  C.  C.  47. 
HUNT,  PURL  D.,  v.  STATE,  15  C.  C.  145. 
HYNES,  JOHN  P.,  v.  STATE,  13  C.  C.  49. 

L  M.  LUDINGTON  SONS,  INC.,  v.  STATE,  (Claim  No.  1552-A)   16  C.  C. 
175. 

L  M.  LUDINGTON  SONS,  INC.,  v.  STATE,  (Claim  No.  1754-A)   17  C.  C. 
188. 

IMPROVEMENT  OF  NAVIGATION. 

Where  in  the  construction  of  a  canal  the  State  utilizes  one  of  the 
inland  rivers  so  far  as  practicable,  and  at  points  where  it  is  imprac- 
ticable to  use  the  river  on  account  of  the  fall  in  the  stream  constructs 
the  canal  around  such  portion,  the  canal  at  such  portion  is  not  to  be 
deemed  as  improvement  of  the  navigation  of  the  river  so  as  to  exempt 
the  State  from  liability  for  consequential  damages  arising  from  its 
work  of  improvement.  Fulton  Light,  Heat  and  Power  Co.  v.  State, 
13  C.  C.  285. 

IMPROVEMENT  MAP  OF  1838.    See  Evidence;  Maps. 

INCLINED  RAILWAY  (NIAGARA  RESERVATION). 

Where  the  State  owns  a  reservation  like  that  at  Niagara  Falls  and  for 
its  management  has  created  a  board  whose  duty  it  is  to  "  manage " 
and  "  control "  the  property  and  pay  into  the  treasury  all  "  rents,  issues 
and  profits  "  thereof,  inviting  the  public  to  use  the  reservation  and  an 
inclined  railway  operated  in  connection  therewith,  it  is  bound  to  use 
reasonable  care  to  see  that  persons  using  the  railway  are  not  injured 
and  for  the  absence  of  such  care  and  for  its  negligence,  where  there  is 
no  contributory  negligence  on  the  part  of  the  claimant,  the  State  is 
liable.  Burks  v.  State,  13  C.  C.  153. 

Inda  V.  State,  13  C.  C.  153. 

Olszewska  v.  State,  13  C.  C.  153. 


394  Index  Digest 


INCLINED  RAILWAY  (NIAGARA  RESERVATION)  —  Continued.  P^age. 

Where  it  appears  that  in  the  operation  of  an  inclined  railway  a  rope 
was  used  instead  of  a  steel  cable  which  was  more  suitable  and  more  gen- 
erally used,  that  the  rope  had  a  smaller  number  of  strands  than  those 
of  the  two  preceding  years  and  had  become  worn  in  places  so  that  it  had 
become  necessary  to  some  extent  to  wrap  the  rope  in  places  with  burlap, 
that  the  break  occurred  in  the  rope  at  one  of  these  points,  that  the 
safety  device  was  not  sufficient  to  serve  its  purposes,  was  not  con- 
structed of  proper  material  or  of  sufficient  strength,  that  the  inspection 
of  the  railway  was  superficial  and  insufficient,  there  is  abundant  proof  of 
the  State's  negligence.     Burks  v.  State,  13  C.  C.  153. 

Inda  V.  State.  13  C.  C.  153. 

Olszewska  v.  State,  13  C.  C.  153. 
^ec  Niagara  RESERVAnox. 

INCUMBRANCE.    See  Permanent  Appropriation. 

INDA,  ROSALIA,  exec,  etc.,  v.  STATE,  13  C.  C.  153. 

INDEPENDENT  CONTRACTOR. 

In  constructing  a  State  highway  along  claimant's  land,  the  con- 
tractor took  stone  fences  on  the  land  and  used  the  stone  in  the  con- 
struction of  the  road.  Stumps,  stones,  gravel  and  debris  were  thrown 
from  the  highway  by  the  contractor  on  to  the  lands  of  the  claimant, 
causing  substantial  damage  to  the  claimant.  The  State  had  not  appro- 
priated the  stone  fences  nor  the  land  upon  which  this  material  was 
thrown,  nor  had  it  designated  said  stone  fences  for  construction  pur- 
poses or  said  land  for  spoil  purposes.  The  Court  held  that  the  acts  of 
the  contractor  were  without  the  purview  of  his  contract  with  the  State 
but  were  his  individual  acts  done  for. his  own  convenience  and  upon  his 
own  authoritv:  and  that  for  such  acts  the  contractor  and  not  the  State 
was  liable. 

Franks  v.  State,  16  C.  C.  52. 

Ash  v.  State,  16  C.  C.  52. 

Kelley  v.  State,  16  C.  C.  62. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  w^hich 
the  contractor  did  his  work  and  not  arising  necessarily  out  of  the  con- 
tract itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being 
that  of  an  independent  contractor.    Hunt  v.  State,  15  C.  C.  145. 

A  claim  was  submitted  on  an  agreed  statement  of  facts,  which  as  con- 
strued bv  the  Court  sot  forth  that  the  contractor,  who  did  the  work 
complained  of,  negligently  injured  the  foundation  and  destroyed  parts  of 
claimant's  building,  and  placed  excavated  material  on  parts  of  claimant's 
premises,  outside  of  the  street  limits,  without  consent  of  the  claimant,  and 
that  these  acts  of  the  contractor  were  not  necessarilv  or  reasonably 
incidental  to  the  doing  of  the  work  under  his  contract  witli  the  state,  and 
were  not  directed  by  the  latter,  but  could  have  been  avoided  by  the 
exercise  of  due  care  on  the  contractor's  part. 

Tlie  Court  held  that  these  acts  were  the  acts  of  the  contractor  alone. 
The   state   neither   directed   tliem    expressly,   nor   were  they   necessarily 
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or  reasonably  involved  in  or  incidental  to  the  performance  of  his  contract. 
They  were,  therefore,  the  acts  of  an  "  independent  contractor  "  for  which 
the  state  is  not  liable,  and  for  which  recovery  must  be  sought,  if  any  is  to 
.  be  had,  from  the  contractor  responsible  for  them.  Weaver  v.  State,  17 
C.  C.  13. 

See  Contract;  Damages;  Good  Roads ;  Neougence. 

INGALLS  STONE  CO.  v.  STATE,  16  C.  C.  43. 

INTENTION.    See  Notice  of  Intention. 

INTEREST. 

Interest  earned  by  the  State  upon  a  deposit  is  recoverable  in  a  claim 
for  breach  of  contract  to  the  date  of  final  accounting  if  made  within 
reasonable  time  with  legal  interest  thereafter;  also  legal  interest  on 
the  unearned  profits  from  the  date  of  the  final  account  if  made  within 
a  reasonable  time  after  the  breach  of  the  contract.  Baker  v.  State, 
12  C.  C.  3. 

See  Contract;  Damage;  Highway;  Statute;  Taxes  and  Assess- 
ments. 

INTERLAKEN-TRUMANSBURG  HIGHWAY. 
Murray  v.  State,  16  C.  C.  63. 

JOHNSON,  GEORGE  F.,  v.  STATE,  18  C.  C.  112. 
18  C.  C.   (Appellate  Division)    276. 

JOHNSON,  GERTRUDE,  v.  STATE,  18  C.  C.  152. 
18  C.  C.   (Appellate  Division)   261. 

JOHNSON,  JANE  B.,  v.  STATE,  13  C.  C.  55. 
JONES,  DAVID  R.,  v.  STATE,  18  C.  C.  3. 

JOY,  LEON  S.,  V.  STATE,  12  C.  C.  238. 
JUCKETT,  BYRON  D.,  v.  STATE,  13  C.  C.  88. 

JUDGE  OF  COURT  OF  APPEALS. 

Earl  V.  State,  13  C.  C.  33. 

JURISDICTION. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  form  a 
bar  at  the  mouth  of  the  creek  in  the  bottom  of  an  abandoned  canal, 
and  in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this 
creek  to  back  up  and  overflow  claimant's  property:  Held,  that  the 
creek  which  overflowed  being  no  part  of  the  canal  system  of  the  State, 
without  an  enabling  act  the  Court  of  Claims  had  no  jurisdiction  of  the 
claim.    Freer  v.  State,  11  C.  C.  9. 

By  section  264  of  the  Code  of  Civil  Procedure  the  Court  of  Claims  has 
jurisdiction  to  hear  a  private  claim  against  the  State,  but  it  is  like- 
wise true  that  the  sovereign  power  cannot  be  sued  without  its  consent. 
No  such  consent  is  shown  or  pleaded  in  this  claim.     No  claim  on  behalf 
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of  a  citizen  can  be  maintained  against  the  State  for  injuries  occasioned 
by  the  negligence  or  malfeasance  of  its  agent  except  when  it  has  by 
legislative  enactment  assumed  such  liability.  That  no  enabling  act  hav- 
ing been  passed  by  the  Legislature  conferring  jurisdiction  upon  this 
court  to  hear  and  determine  the  claim  of  the  claimant,  the  court  has  no 
jurisdiction  to  hear  the  same.    Dimmock  v.  State,  11  C.  C.  23. 

A  claim  against  the  State  cannot  be  barred  by  lapse  of  time  so  long 
as.  there  was  no  tribunal  in  existence  Avith  authority  to  adjudicate  upon 
it.  The  State  could  not  be  sued  unless  it  created  a  tribunal  to  hear  and 
determine  such  claim  as  the  one  at  bar.  By  chapter  163  of  Laws  of  1904, 
passed  March  28,  1904,  the  Legislature  conferred  upon  the  Court  of 
Claims  jurisdiction  to  hear,  audit,  and  determine  such  claims  and  ren- 
der judgment  thereon  notwithstanding  the  lapse  of  time  since  the  accru- 
ing of  said  claim,  provided  any  claim  thereunder  shall  be  filed  with  the 
Court  of  Claims  within  six  months  after  the  passage  of  the  act.  This 
claim  was  filed  September  28,  1904.  The  Statute  of  Limitations  has  no 
application  here  and  the  claimant  is  entitled  to  recover.  Coimty  of 
Monroe  v.  State,  11  C.  C.  34. 

Where  a  canal  has  been  abandoned  by  the  State  and  damages  are 
occasioned  by  the  use  or  nonuse  which  the  State  makes  of  the  property, 
the  claimant  must  point  to  some  statute  wherein  the  State  has  consented 
to  assume  a  liability  for  its  acts.    Hughson  v.  State,  11  C.  C.  37. 

The  consent  of  tlie  State  to  have  its  liabilitv  determined  must  be 
obtained  before  it  can  be  sued.    Quayle  v.  State,  11  C.  C.  44. 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits 
by  the  Court  of  Claims  it  must  appear  not  only  that  the  court  has  had 
jurisdiction  conferred  upon  it  but  that  the  State  has  consented  to  have 
its  liability  determined.     Quayle  v.  State,  11  C.  C.  44. 

The  claim  for  the  balance  due  under  the  contract  for  work  done  by  the 
claimant's  assignor,  part  of  which  was  rejected  by  the  Comptroller,  was 
brouglit  within  the  jurisdiction  of  the  court  by  the  mandatory  act  of 
1908  (chap.  519)  which  provided  that  "The  court  has  no  jurisdiction 
of  a  claim  submitted  by  law  to  any  tribunal  or  officer  for  audit  or  deter- 
mination except  where  the  claim  is  founded  upon  express  contract 
and  such  claim  or  some  part  thereof  has  been  rejected  by  such  tribunal 
or  officer."    National  Commercial  Bank  of  Albany  v.  State,  13  C.  C.  239. 

Under  the  statutes  conferring  jurisdiction  upon  the  Court  of  Claims 
over  "  private "  claims  against  the  State  and  granting  consent  on  the' 
part  of  the  State  to  have  its  liability  determined,  a  resident  of  another 
State  may  maintain  a  claim  against  the  State  for  negligence  in  the 
maintenance  and  operation  of  an  inclined  railway  through  which  he  was 
injured.     Burks  v.  State,  13  C.  C  153. 

Where  a  statute  conferring  jurisdiction  upon  the  Court  of  Claims  pro- 
vides that  the  court  "  has  jurisdiction  to  hear  and  determine  a  private 
claim  against  the  State "  but  that  **  the  court  has  no  jurisdiction  of 
a  claim  submitted  by  law  to  any  other  tribunal  or  officer  for  audit 
or  determination  except  where  the  claim  is  founded  upon  express  con- 
tract and  such  claim  or  some  part  thereof  has  been   rejected  by   such 
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tribunal  or  officer,"  (f  264  of  the  Code  of  Civil  Procedure)  the  lan- 
guage does  not  cover  a  claim  like  that  of  an  erroneous  or  illegal  state  tax 
or  assessment  and  does  not  autliorize  a  submission  of  such  a  claim  to 
this  court.    Flower  v.  State,  15  C.  C.  164. 

Where  the  owner  of  land  appropriated  by  the  State  has  made  a  settle- 
ment with  the  Static  through  the  State  appraiser  as  to  the  compensa- 
tion to  be  paid  him  which  has  however  not  been  paid,  and  one  claiming 
to  have  been  the  lessee  of  the  premises  at  the  time  of  the  appropriation 
files  a  claim  to  have  the  amount  of  his  damages  determined,  his  remedy 
is  against  the  fund  created  by  the  settlement  and  not  against  the  State. 
Moroney  v.  State,  15  C.  C.  231. 

The  Court  of  Claims  has  no  jurisdiction  to  determine  a  dispute  as  to 
the  validity  of  a  lease  or  the  amount  of  the  damages  to  a  tenant  where 
the  owner  of  the  land  appropriated  has  made  a  settlement  with  the 
State  through  the  State  appraiser  and  has  not  been  paid  and  has  not 
been  made  a  party  to  the  proceeding  and  has  not  consented  to  have  the 
issues  between  him  and  his  tenant  passed  upon  by  the  court.  Where, 
however,  in  such  a  case  the  owner  is  made  a  party  to  the  proceeding 
brought  by  the  tenant  and  consents  to  have  the  issues  between  him 
and  his  tenant  determined,  the  court  has  jurisdiction  to  pass  upon  the 
issues  involved  between  them.     Moroney  v.  State,  15  C.  C.  231. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
ings at  the  expiration  of  the  lease,  Held,  that  the  awards  are  made  upon 
the  express  consent  of  the  parties  that  the  Court  of  Claims  might  deter- 
mine the  interests  of  each.  Rourk  v.  State,  15  C.  C.  285. 
Cole  v.  State,  15  C.  C.  285. 

The  Court  of  Claims  is  without  jurisdiction  to  apportion  the  share  of 
an  award  to  the  owner  which  should  be  paid  to  each  of  the  tenants 
where  the  owner  objects  to  the  determination  thereof  by  this  court. 
Claimants'  remedy  lies  before  the  Comptroller  of  the  State,  and  if  a 
dispute  arises  about  the  value  of  claimants'  leasehold  interest,  it  must 
be  determined  in  the  Supreme  Court.  Taylor  v.  State,  15  C.  C.  305. 
Fowler  v.  State,  15  C.  C.  305. 

The  Legislature  has  no  power  to  create  a  court  wherein  suitors  are 
compelled  to  try  issues  without  consent  which  they  have  a  constitu- 
tional right  to  try  in  the  regular  courts  and  there  is  nothing  in  the 
act  creating  the  Court  of  Claims  which  indicates  an  intention  on  the  part 
of  the  Legislature  to  compel  suitors  to  try  issues  between  them  in  that 
court.    Taylor  v.  State,  15  C.  C.  305. 

While  jurisdiction  cannot  be  created  by  the  consent  of  parties  where 
the  Constitution  or  the  Legislature  has  not  conferred  it,  it  may  be 
waived  where  it  exists,  and  where  the  Constitution  confers  upon  cer- 
tain courts  jurisdiction  to  try  certain  issues  and  tlie  Legislature  confers 
upon  the  Court  of  Claims  jurisdiction  to  pass  upon  the  same  issues 
where  they  are  involved  in  a  claim  made  against  tlie  State,  the  parties 
may  waive  their  constitutional  right  to  have  the  issues  determined  in 
the  regular  courts  and  submit  themselves  to  the  jurisdiction  of  the  Court 
of  Claims.    Taylor  v.  State,  15  C.  C.  305. 
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The  statutes  relating  to  the  Ck)urt  of  Claims  and  the  Barge  Canal  Act 
(L.  1903,  ch.  147,  §  4,  as  amended  by  L.  1908,  eh.  196),  taken  together 
may  be  fairly  construed  to  mean  that  the  Legislature  intended  that 
where  all  the  parties  did  not  consent  to  have  their  respective  interests 
the  State  appropriated,  determined  by  the  Court  of  Claims,  a  gross 
award  should  be  made  for  the  aggregate  interests  and  then  the  parties 
should  be  remanded  to  the  regular  constitutional  courts  for  a  distribution 
between  them  of  their  respective  interests.    Taylor  v.  State,  16  C.  C.  305. 

Claimant  failed  to  file  notice  of  intention,  which  is  required  by  Section 
264  of  the  Code  of  Civil  Procedure  in  claims  other  than  for  the  appropria* 
tion  of  land,  and  contended  that  no  such  notice  was  required  because  the 
alleged  damage  was  due  to  the  permanent  improvement  made  by  the 
State  in  constructing  a  dam  which  interfered  with  the  free  flow  of 
water  in  the  creek  and  caused  the  flooding. 

The  Court  held  that  the  service  of  the  notice  of  intention  is  jurisdic- 
tional and  cannot  be  waived.  The  jurisdiction  of  the  Court  of  Claims  to 
hear  any  claim  rests  upon  statute  and  in  this  instance  the  statute  says 
that  no  claim  shall  be  '*  maintained ''  against  the  State  unless  such  a 
notice  has  been  filed.  This  language  goes  to  the  very  right  of  the 
claimant  to  maintain  the  action,  and  unless  the  notice  is  filed  the  Court 
has  no  jurisdiction  to  entertain  the  claim,  irrespective  of  any  question 
as  to  whether  or  not  the  attention  of  the  Court  was  called  to  the  failure 
to  file  it. 

Jurisdiction  cannot  be  conferred  by  the  mere  omission  of  the  Attorney- 
General's  office  to  make  the  objection  on  the  trial.  It  is  the  duty  of  the 
claimant  to  show  on  the  trial  that  everything  necessary  to  confer  juris- 
diction has  been  done.  In  this  case,  before  a  decision  had  been  made,  the 
Court's  attention  was  called  directly  to  the  fact  that  no  notice  of  inten- 
tion had  been  filed.  The  Court  having  actual  knowledge  that  an  act 
necessary  to  confer  jurisdiction  had  been  omitted,  cannot  go  into  the 
merits,  but  must  dismiss  the  claim.  Butterfield  v.  State,  16  C.  C.  24. 
Butterfield  v.  State,  16  C.  C.  (Court  of  Appeals)  308. 

The  claimant  rendered  certain  legal  services  and  incurred  certain 
expenses  in  investigation  and  in  preparation  for  the  trials  of  certain 
actions  growing  out  of  the  Great  Meadow  prison  investigation.  The 
claimant  contended  that  he  was  orally  designated  on  August  6,  1913, 
by  former  Governor  William  Sulzer,  under  and  by  virtue  of  section  8  of 
the  Executive  Law. 

The  right  of  the  claimant  to  recover  was  challenged  by  the  State  on 
various  grounds,  but  the  Court  did  not  find  it  necessary  to  pass  upon 
these  objections  because  it  reached  the  conclusion  that  it  had  no  juris- 
diction to  entertain  the  claim.  One  of  the  limitations  upon  the  jurisdic- 
tion of  the  Court  is,  that  it  shall  not  extend  to  any  claim  submitted  by 
law  to  any  other  tribunal  or  officer  for  audit  or  determination,  except 
where  the  claim  is  founded  upon  express  contract  and  has  been  in  whole 
or  in  part  rejected  by  such  tribunal  or  officer.  (See  section  264  of  the 
Code  of  Civil  Procedure.) 

Under  section  8  of  the  Executive  Law,  in  order  to  obtain  his  compen- 
sation and  expenses,  claimant  waa  required  to  obtain  from  the  Governor 
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an  order  and  from  the  Comptroller  a  warrant  before  the  Treasurer  was 
authorized  to  pay  him.  Upon  the  refusal  of  any  of  these  officers  to 
observe  the  statute  he  had  a  remedy  to  mandamus  to  compel  perform- 
ance, and  it  was  only  upon  their  rejection  of  the  claim  in  whole  or  in 
part  that  he  could  have  recourse  to  the  Court  of  Claims.  The  claim 
had  never  been  rejected  by  any  officer  of  the  State,  and  the  Court  of 
Claims  had  therefore  no  jurisdiction  to  pass  upon  the  same.  Whedbn  v. 
State,  16  C.  C.  33. 

Wrhere  no  appropriation  was  made  for  the  payment  of  the  salary  of  a 
member  of  a  state  commission,  the  comptroller  properly  refused  to  audit 
a  payroll  covering  such  period  for  the  reason  that  no  appropriation  ap- 
plicable thereto  had  been  made.  While  the  Court  of  Claims  "  has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal  or  officer 
for  audit  or  determination  except  where  the  claim  is  founded  upon  express 
contract  and  such  claim,  or  some  part  thereof,  has  been  rejected  by  such 
tribunal  or  officer"  (code  of  civil  procedure,  sec.  264),  this  is  not  such  a 
claim.  The  comptroller  did  not  audit  the  claim  and  reject  it,  but  refused 
to  hear  it  because  no  money  had  been  appropriated  to  pay  it.  The  Court 
of  Claims  was  open  to  tliis  claimant  and  its  determination  was  based  on 
facts  adequate  to  sustain  the  award. 

O'Neil  V.  State,  17  C.  C.   (Court  of  Appeals)   305. 

While  under  chapter  657  of  the  Laws  of  1915  the  Court  of  Claims 
has  jurisdiction  to  hear,  audit  and  determine  claims  arising  out  of  an 
automobile  accident  at  the  State  fair  on  September  16,  1911,  notwith- 
standing the  lapse  of  time  since  the  claim  accrued,  subject  to  the  restric- 
tion that  no  award  shall  be  made  or  judgment  rendered  against  the  State 
unless  the  claim  has  been  filed  with  said  court  within  one  year  from  the 
enactment  of  said  statute,  a  claim  filed  before  said  statute  took  eifecc 
(but  after  two  years  from  the  time  the  claim  accrued)  must  be  refiled 
in  order  to  bring  it  within  the  jurisdiction  of  the  court  to  make  an 
award. 

Ackerson,  P.  J.,  dissented  with  opinion. 

Ross  V.  State,  18  C.  C 59 

Where  a  person  injured  by  a  racing  automobile  at  a  State  fair  held 
in  1911,  for  which  injury  the  State  is  concededly  liable,  failed  to  file  -a 
notice  of  intention  to  sue  or  a  claim  against  the  State  within  the  time» 
required  by  the  statute  then  in  force,  and,  after  the  enactment  of  chapter 
657  of  the  Laws  of  1915,  which  gave  jurisdiction  to  the  Court  of  Claims 
over  actions  arising  out  of  the  accident  aforesaid,  "notwithstanding 
the  lapse  of  time,"  he  again  failed  to  file  his  claim  under  the  provisions 
of  the  latter  act,  he  is  not  entitled  to  recover,  for  the  court  has  no  juris- 
diction. This  because  said  act  of  1915  required  claims  thereunder  to  be 
filed  within  one  year  from  its  passage,  and  also  because  said  statute 
provides  that  no  award  shall  be  made  unless  sustained  by  evidence  which 
would  create  a  liability  against  an  individual  or  corj>oration,  for  a  claim 
against  an  individual  for  such  negligence  would  have  been  barred  by  the 
expiration  of  three  years. 
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Moreover,  although  the  Legislature  might  authorize  the  Court  of 
Claims  to  hear  said  claim,  it  could  not  authorize  the  payment  of  the 
claim,  for  section  6  of  article  7  of  the  State  Constitution  provides  that 
neither  the  Legislature,  Canal  Board  nor  any  person  or  persons  acting  in 
behalf  of  the  iState  shall  audit,  allow  or  pay  any  claim  which  as  between 
citizens  of  the  State  w^ould  be  barred  by  lapse  of  time. 

The  State  in  granting  a  privilege  may  impose  any  condition  which  to 
the  Legislature  seems  proper,  and  the  person  accepting  such  privilege  is 
estopped  to  question  the  constitutionality  of  the  enactment.  Conditions 
so  imposed  become  jurisdictional  facts  and  determine  the  st-atus  and 
rights  of  the  litigant.  Jurisdiction  is  not  presumed,  but  the  facts  con- 
ferring it  must  affirmatively  appear. 

Ross  v.  State,  18  C.  C.  (Appellate  Division) 250 

See  Munro  v.  State,  17  C.  C.   (Court  of  Appeals)   312. 
Smith  V.  State,  17  C.  C.  98. 
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Where  a  tenant  is  in  possession  of  land,  and  continues  in  possession 
without  written  notice  of  an  appropriation  and  by  agreement  with  proper 
State  officials,  sows  his  crops  and  is  prevented  from  harvesting  them  by 
a  notice  to  vacate,  he  is  entitled  to  recover  the  value  of  such  crops. 
Lynch  v.  State,  12  C.  C.  36. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  cunal  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant,  B,  Avhich  lease  was  duly  recorded  in  the  county  clerk's 
office  of  the  county  where  the  property  was  situated.  The  lease  had 
five  years  to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and 
claimant,  was  in  the  possession  and  occupancy  of  the  property  when  it 
was  appropriated.  After  the  appropriation  the  State  made  a  settlement 
with  D,  the  owner  and  lessor,  paying  him  an  agreed  sum  for  the  property. 
B,  the  lessee,  in  possession  and  o<  cupancy  under  the  recorded  lease  was 
not  settled  with.  Heldf  that  any  settlement  under  such  conditions,  with 
the  owner,  D,  by  the  State,  could  not  affect  the  rights  of  the  claimants, 
and  that  they  were  entitled  to  recover  the  value  of  their  lease  at  the 
time  of  the  appropriation.    Baker  and  a  no.  v.  State,  13  C.  C.  22. 

Where  a  lease  provides  for  the  erection  of  structures  upon  land  by  a 
tenant  they  are  to  be  treated  in  condemnation  proceedings  as  realty 
where  they  form  a  part  of  the  realty  though  designated  in  the  lease  as 
personal  property  removable  by  the  lessee  at  the  expiration  or  termina- 
tion of  the  lease. 

Rourk  V.  State,  15  C.  C.  285. 
Cole  V.  State,  15  C.  C.  286. 

Where  the  owner  of  land  appropriated  by  the  State  has  made  a  settle- 
ment with  the  State  through  the  State  appraiser  as  to  the  compensation 
to  be  paid  him  which  has  however  not  been  paid,  and  one  claiming  to 
have  been  the  lessee  of  the  premises  at  the  time  of  the  appropriation  files 
a  claim  to  have  the  amount  of  his  damages  determined,  his  remedy 
is  against  the  fund  created  by  the  settlement  and  not  against  the  State. 
Moroney  v.  State,  15  C.  C.  231. 

The  Court  of  Claims  has  no  jurisdiction  to  determine  a  dispute  as  to 
the  validity  of  a  lease  or  the  amount  of  the  damages  to  a  tenant  where 
the  owner  of  the  land  appropriated  has  made  a  settlement  with  the 
State  through  the  State  appraiser  and  has  not  been  paid  and  has  not 
been  made  a  party  to  the  proceeding  and  has  not  consented  to  have  the 
issues  between  him  and  his  tenant  passed  upon  by  the  court.  W^here, 
however,  in  such  a  case  the  owner  is  made  a  party  to  the  proceeding 
brought  by  the  tenant  and  consents  to  have  the  issues  between  him 
and  his  tenant  determined,  the  court  has  jurisdiction  to  pass  upon  the 
issues  involved  between  them.    Moroney  v.  State,  15  C.  C.  231. 

Where  the  owner  of  property  and  his  tenant's  assignee  appeared  in 
court  and  consented  that  their  respective  claims  against  the  State  and 
each  other  be  determined.  Heldf  that  the  owner  was  entitled  to  the  value 
of  the  premises  less  the  value  of  the  lease,  and  the  lessee's  assignee  was 
entitled  to  the  value  of  the  leasehold,  which  as  no  witnesses  were  produced 
by  the  State,  was  estimated  to  be  the  difference  between  the  rental  value, 
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as  testified  by  the  claimants'  witnesses,  for  the  unexpired  term  over  and 
above  the  rent  reserved,  deducting  the  water  tax  which  the  lessee  was 
obliged  to  pay.    Riley  v.  State,  15  C.  C.  277. 

Osley  V.  State,  15  C.  C.  277. 
Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the 
buildings  at  the  expiration  of  the  lease,  Held,  that  the  interest  of  the 
tenants  is  the  market  value  of  their  lease,  taking  into  account  all  of  its 
items,  including  the  buildings  and  any  other  property  in  the  nature  of 
realty  they  had  attached  to  the  soil.  The  award  to  the  owner  is  for  the 
value  of  the  fee,  which  includes  structures  in  the  nature  of  realty  attached 
to  the  soil.  Ihe  compensation  awarded  for  the  fee  must  include  an 
amount  sufficient  to  compensate  the  tenants  for  the  value  of  their  lease 
including  the  buildings  and  otlier  property  in  the  nature  of  realty  they 
had  placed  upon  the  land.  The  difference  between  the  market  value  of 
the  fee  and  the  market  value  of  the  lease,  taking  all  the  elements  into 
account  will  measure  the  compensation  of  the  owner.  The  balance  will 
be  the  compensation  to  which  the  tenants  are  entitled. 

Rourk  V.  State.  15  C.  C.  285. 

Cole  V.  State,  15  C.  C.  285. 
Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  jemove  the  build- 
ings at  the  expiration  of  the  lease:  Held,  that  as  between  the  owner 
and  the  tenant  the  buildings  are  to  be  regarded  as  personal  property, 
but  as  between  the  State  and  the  parties,  they  are  to  be  treated  as  a  part 
of  the  realty.    Rourk  v.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
ings at  the  expiration  of  the  lease,  Held,  that  the  awards  are  made  upon 
the  express  consent  of  the  parties  that  the  Court  of  Claims  might  deter- 
mine the  interests  of  each.    Rourk  v.  State,  15  C.  C.  285. 

Cole  V.  State,  15  C.  C.  285. 
The  Court  of  Claims  is  without  jurisdiction  to  apportion  the  share  of 
an  award  to  the  owner  which  should  be  paid  to  each  of  the  tenants 
where  the  owner  objects  to  the  determination  thereof  by  this  court. 
Claimants'  remedy  lies  before  the  Comptroller  of  the  State,  and  if  a 
dispute  arises  about  the  value  of  claimants'  leasehold  interest,  it  must 
be  determined  in  the  Supreme  Court.    Taylor  v.  State,  15  C.  C.  305. 

Fowler  v.  State,  15  C.  C.  305. 

McFadden  v.  State,  15  C.  C.  305. 

Wliere  the  State  appropriates  a  block,  part  of  which  is  occupied  by 

tenants  in  possession  under  a  written  lease,  the  total  ajnount  of  damages 

for  which  the  State  is  liable  is  the  market  value  of  the  premises,  out 

of  which  must  come  the  leasehold  interest.    Taylor  v.  State,  15  C.  C.  305. 

McFadden  v.  State,  15  C.  C.  305. 

Fowler  v.  State,  15  C.  C.  305. 

LAND  OFFICE,  COMMISSIONERS  OF.    ;SVe  Grant. 
LANE  BROTHERS  CO.  v.  STATE,  16  C.  C.  238. 
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LANG,  MARY  L.,  v.  STATE,  13  C.  C.  3. 
LASHER,  HENRY  M.,  v.  STATE,  11  C.  C.  128. 

LATTIN'S  GUARD  GATE. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  C.  175. 

LEAKAGE,  OVERFLOW  AND  FLOODING.  Pa^e. 

Where  the  State  of  New  York  built  a  canal  in  the  vicinity  of  the 
claimant's  property  years  ago  but  abandoned  this  canal  and  constructed 
a  new  one,  and  in  the  construction  of  said  new  canal  cut  off  certain 
pipes  that  were  laid  across  the  claimant's  land  from  the  old  canal  to 
the  present  Erie  canal,  and  by  reason  of  the  cutting  off  of  the  said 
pipes  the  claimant's  property  was  flooded:  Held,  that  the  State  had  a 
right  in  the  construction  of  the  new  canal  to  sever  these  pipes  and  that 
it  was  not  liable  for  any  damage  that  might  be  done  thereby  to  the 
claimant's  property  and  that  the  claim  should  be  dismissed.  Hclntyre 
V.  State,  11  C.  C.  25. 

Freer  v.  State,  11  C.  C.  9. 

Where  a  permanent  easement  to  flood  land  has  been  acquired  under  the 
Revised  Statutes  (§§  48,  52),  Laws  1^30,  chapter  293,  and  Laws  1866, 
chapter  836,  any  claim  for  damages  resulting  from  the  flooding  was  not 
revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.  Ely  v.  State,  11 
C.  C.  65;  Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

The  State  must  respond  in  damages  where  it  negligently  turns  water 
upon  the  land  of  another  which  water  without  the  intervention  of  the 
State  would  not  find  its  way  there  naturally  and  thereby  causes  dam- 
age, but  where  the  State  turns  water  upon  the  land  of  another,  which 
land  was  flooded  and  damaged  previously  from  natural  causes,  the  State 
is  not  liable  where  all  of  the  damages  were  occasioned  before  the 
State's  trespass,  even  though  without  legal  right  it  mingles  the  surplus 
water  from  the  canal  with  the  flood  water.  If  the  State,  negligently 
turns  water  from  a  feeder  upon  the  land  of  another  where  it  mingles 
with  flood  waters  from  a  creek  and  the  combined  waters  cause  damages 
the  State  is  not  liable  for  all  of  the  damages  occasioned  but  only  for 
such  portion  as  it  actually  causes.    Ostrander  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a  portion  of 
the  way  as  a  part  of  the  feeder  and  connects  three  separate  watersheds, 
negligently  permits  gates  at  the  head  of  tlie  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and 
allows  the  banks  of  the  feeder  to  become  depressed  in  places  and  out  of 
repair,  it  is  liable  for  damages  occasioned  by  flooding  due  to  its  negli- 
gent acts.     Ostrander,  J.  N.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 
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Where  the  State  without  legal  right  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  of  tlie  damages  as  the  sole  source  of  damage.  Where  all  the  dam- 
age to  land  occurs  from  natural  causes  resulting  from  the  overflow  of 
a  creek  the  State  is  not  liable  for  any  damages  though  without  legal  right 
it  mingles  with  the  flood  surplus  water  from  the  canal.  WTiere  part  of 
the  damages  resulting  from  flooding  are  occasioned  by  water  which  the 
State  without  legal  right  turns  upon  the  land  of  another  and  part  are 
due  to  the  natural  overflow  of  a  creek,  the  State  is  liable  only  for  such 
portion  of  the  damages  as  it  actually  occasions. 

Carhart  v.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  V.  State,  11  C.  C.  128. 

N"egligence  in  discharging  surplus  water  of  canal  into  creek  and  flood- 
ing land  thereby,  see  Carhart  v.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  V.  State,  11  C.  C.  128. 

Wlien  in  1880  the  State  constructed  a  dam  at  the  foot  of  Sixth  lake  and 
the  owners  of  land  flooded  flled  a  claim  against  the  State,  and  an  award 
was  made  against  the  State  for  the  flooding  of  all  lands  that  would  be 
flooded  by  a  dam  at  the  foot  of  said  lake  with  a  flow  line  ten  and  one- 
half  feet  above  the  apron  of  the  dam  and  the  State  paid  the  award :  Held, 
that  the  State  had  acquired  the  right  to  maintain  a  dam,  the  flow  line 
of  which  sliould  not  exceed  ten  and  one-half  feet  above  the  apron  of  the 
dam,  and  that  in  case  of  Hoods  raising  the  general  surface  of  the  lake  to 
a  higher  level,  the  State  was  not  liable.    Rowe  v.  State,  11  C.  C.  165. 

The  State  is  liable  for  tlie  damages  occasioned  by  the  escape  of  water 
from  the  canal  through  the  negligent  maintenance  of  the  walls  of  the 
canal,  even  though  the  damages  arise  in  tlie  course  of  the  excavation  of 
private  property  near  the  canal  for  the  purpose  of  building  and  even 
though  a  part  of  the  excavation  is  on  land  filled  in  which  formerly  formed 
a  part  of  a  canal  basin.     Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  water  to  escape  through  the  banks 
of  the  canal  so  as  to  injure  adjacent  property  it  is  liable  for  the  dam- 
ages occasioned.     Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  its  canal  banks  to  leak  and  thus 
injures  crops,  it  is  liable  for  the  damages  caused  thereby.  Fagan  v. 
State,  12  C.  C.  115. 

Wliere-the  basis  of  the  claim  is  negligently  operating  canal  gates  so 
that  the  claimant's  land  was  flocKled,  the  claimant  cannot  recover  unless 
he  establishes  a  want  of  that  care  of  action  which  the  state  owed  to  him. 
Harris  v.  State,  12  C.  C.  22. 

Where  the  State  negligently  turns  water  from  a  canal  into  a  creek  and 
thus  floods  private  land  adjacent  to  the  creek,  it  is  liable  for  the  damages 
caused  by  it  where  they  would  not  have  occurred  but  for  the  interven- 
tion of  the  State.    Harris  v.  State,  12  C.  C.  33. 

Where  damages  are  claimed  for  negligent  flooding  of  land  by  the  State 
arising  from  original   construction  of  the  canal  due  to  interference  of 
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natural  drainage  for  which  compensation  was  or  is  presumed  by  lapse 
of  time  to  have  been  made,  they  must  be  separated  from  the  damage  due 
to  the  negligent  construction  or  maintenance  of  the  canal  resulting  in 
a  continuous  trespass.     Keith  v.  State,  12  C.  C.   144. 

Where  the  State  utilizes  a  creek  as  a  part  uf  its  canal  system  and 
in  leaving  the  creek  discharges  in  a  negligent  manner  surplus  water 
of  the  canal  into  the  continuing  channel  of  the  creek,  it  is  liable  for  the 
damages  occasioned  thereby  to  property  bordering  upon  such  channel. 
Juckett  V.  State,  13  C.  C.  88. 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  the  care  and  manage- 
ment of  the  canal,  and  where  there  is  a  conflict  of  testimony,  the  claim- 
ant is  bound  to  prove  by  a  fair  preponderance  of  evidence  that  the 
injury  was  caused  by  the  negligence  of  the  State.  Parker  v.  State,  13 
C.  C.   17. 

Negligence  on  the  part  of  the  State  in  the  alleged  flooding  of  land 
bordering  upon  a  canal  will  not  be  inferred  from  the  bare  fact  that 
before  certain  improvements  were  made  on  the  canal  the  land  was  dry 
and  that  after  the  improvements  the  land  was  wet,  it  being  necessary  to 
show  that  the  water  which  it  is  claimed  caused  the  damage  came  from 
the  canal  and  was  due  to  the  State's  negligence.  Perkins  v.  State,  13 
C.  C.  96. 

Where  the  State  negligently  maintains  the  banks  of  its  canal  so  as  to 
allow  them  to  leak  and  discharge  water  upon  adjacent  property,  it  is 
liable  for  the  damages  occasioned  thereby.    Riggs  v.  State,  13  C.  C.  110. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  struc- 
tures and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled  to  the 
cost  of  making  reasonable  repairs  to  put  his  premises  in  a  tenantable 
condition  and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the 
State.  In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in 
the  market  value  of  the  premises  in  addition  to  the  cost  of  making 
repairs  and  the  loss  of  rents.     Stevens  v.  State,  13  G.  C.  111. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  which  the 
contractor  did  his  work  and  not  arising  necessarily  out  of  the  contraxst 
itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being  that 
of  an  independent  contractor  and  the  rule  being  well  settled  that  there 
is  no  liability  on  the  part  of  the  State  for  acts  similar  to  those  re- 
ferred to  where  it  enters  into  a  contract  with  a  competent  contractor, 
doing  an  independent  business,  who  agrees  to  furnish  materials  and 
labor  and  make  the  entire  improvement  according  to  specifications  pre- 
pared in  advance  for  a  lump  sum  or  its  equivalent,  even  when  it  reserves 
the  right  to  change,  inspect  and  supervise  to  the  extent  necessary  to  pro- 
duce the  result  intended  by  the  contract,  providing  the  plant  is  reasonably 
safe,  the  work  is  lawful  and  is  not  a  nuisance  when  completed  and  there 
is  no  interference  therewith  by  State  officers  which  results  in  injury. 
Hunt  V.  State,  15  C.  C.  145. 
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The  State  is  liable  only  for  damages  caused  by  its  own  negligent 
acts,  or  to  put  the  statement  in  another  form,  where  damages  are  claimed 
for  leakage  from  the  canal,  it  is  not  liable  if  the  damages  claimed  to 
have  been  suffered  by  leakage  would  have  occurred  no th withstanding  its 
negligence.     Cowles  v.  State,  15  C.  C.  287. 

Where  the  proof  clearly  shows  that  the  State  was  negligent  in  the  care 
of  the  canal  bank  and  that  water  came  through  the  break  and  actually 
invaded  the  trenches  and  works  of  the  claimant,  a  contractor  engaged 
in  building  a  sewer,  and  caused  him  considerable  damage,  the  claimant 
should  be  allowed  the  damages  which  he  has  proven  were  caused  thereby. 
Cowles  V.  State,  15  C.  C.  287. 

In  a  claim  for  damage  from  leakage,  where  it  appeared  that  former 
recoveries  had  been  had  for  the  same  alleged  negligence  on  the  part  of  the 
State,  and  the  Court  was  satisfied  that  the  claimant  had  not  exerted  him- 
self to  avoid  the  recurrence  of  damages,  and  where  the  testimony  was  of  a 
somewhat  general  nature  and  claimant's  books,  which  he  asserted  showed 
his  losses  in  rent,  were  not  in  court,  and  no  tenant  was  sworn  to  show  he 
had  moved  out  of  claimant's  premises  because  of  their  wet  condition,  and 
as  only  a  slight  expense  was  required  to  obviate  any  further  damage. 
Held,  That  an  award  for  a  small  sum  was  sufficient  to  cover  all  the 
damages  for  which  the  State  should  respond,  and  it  was  the  duty  of  the 
Claimant  to  u«e  all  reasonable  measures  to  reduce  his  damages  as  much 
as  possible.    Stevens  v.  State,  15  C.  C.  301. 

Where  it  appears  that  a  culvert  for  carrying  away  waters  of  a  stream 
in  times  of  flood  was  not  improperly  constructed,  and  that  it  was  of 
sufficient  capacity  to  take  care  of  all  ordinary  rains  and  such  as  naturally 
would  be  expected  in  the  locality,  the  State  is  not  liable  for  damages 
resulting  from  the  failure  of  the  culvert  to  carry  off  the  water  resulting 
from  the  fall  of  rain  during  an  unusual  storm.  New  England  Brick 
Co.  V.  State,   15  C.  C.  313. 

Where  it  appears  that  a  culvert  for  carrying  off  the  waters  of  a  stream 
in  times  of  flood  has  been  kept  free  and  clear  of  obstructions  by  the 
State,  and  it  further  appears  that  the  claimant  has  been  in  the  habit  of 
dumping  refuse  wood  and  brick  on  the  banks  of  the  creek,  a  portion  of 
which  during  an  unusual  storm  washed  down  stream  against  the  culvert, 
the  State  cannot  be  held  liable  for  damages  resulting  to  the  claimant 
from  flooding  of  the  claimant's  premises,  due  to  the  choking  of  the  cul- 
vert by  the  washing  down  of  the  material  against  it.  New  England 
Brick  Co.  v.  State,  15  C.  C.  313. 

The  word  "  appropriation  "  has  a  varying  meaning  but  it  cannot  be 
interpreted  to  include  a  case  of  temporary  or  occasional  flooding  arising 
from  an  improvement  constructed  on  a  stream  below  the  point  of  flooding. 
The  exception  of  cases  where  the  State  has  made  an  appropriation  of 
land  is  due  to  the  fact  that  the  appropriation  is  the  act  of  the  State 
itself;  it  has  full  knowledge  of  the  facts,  and  therefore  no  notice  of 
intention  is  necessarv.     Butterfield  v.  State,  16  C.  C.  24. 

Claimants  ask  to  recover  damages  for  the  loss  of  the  use  of  about 
thirty  acres  of  agricultural   land,  the  contimtion   being  that  this  land 


Index  Digest  407 


LEAKAGE,  OVERFLOW  AND  FLOODING  —  Continued.  Page, 

was  made  too  wet  for  cultivation  and  pasturage  by  reason  of  water 
from  the  Erie  Canal  seeping  from  said  canal  and  flowing  down  said 
lands  and  covering  them  with  water.  Held,  that  the  evidence  failed  to 
show  that  the  damage  claimed  during  the  year  1012  was  caused  by 
seepage.    -Ryder  v.  State,  16  C.  C.  30. 

The  Court  held  that  nesrlieence  on  the  part  of  the  State  will  not  be 
inferred  from  the  bare  fact  that  before  certain  improvements  were  made 
on  the  canal  the  land  was  dry,  and  that  after  the  improvements  the  land 
was  wet,  it  being  necessary  to  show  that  the  water  which  it  is  claimed 
caused  the  damage  came  from  the  canal  and  was  due  to  the  State's 
negligence. 

Claimant  also  contended  that  at  some  prior  time  the  State  opened 
up  ditches  across  this  land  to  carry  off  seepage  from  the  canal.  The 
Court  held  that  if  such  seepage  no  longer  existed  there  was  no  obligation 
upon  the  State  to  maintain  the  ditches.    Winn  v.  State,  16  C.  C.  31. 

Where  claimant  demands  damages  alleged  to  have  been  caused  by 
leakage  from  the  canal,  the  burden  is  on  him  to  show  that  the  water 
causing  the  damage  came  from  the  canal.  Claimant  does  not  establish 
his  cause  of  action  simply  by  showing  that  his  land  is  dry  when  water 
is  out  of  the  canal  and  wet  when  water  is  in  the  canal.  Pronath  v. 
State,  16  C.  C.  46. 

In  a  claim  for  damages  for  flooding  in  1005,  the  claimant's  evidence 
was  the  testimony  of  witnesses  taken  in  1003  as  to  the  flooding  of  the 
same  premises  in  1002.  The  Court  held  that  the  burden  was  upon  the 
claimant  to  show  that  the  damage  was  caused  through  the  negligence  of 
the  State,  and  that  the  claimant  could  not  meet  and  overcome  that 
burden  by  evidence  of  what  took  place  in  1002;  conditions  might  be 
entirely  different  in  1005  than  in  1002.  It  was  also  held  that  if  the 
rainfall  in  the  natural  watershed  of  the  creek  which  was  alleged  to 
have  overflowed  was  sufficient  to  cause  the  creek  to  overflow  its  banks 
and  flood  claimant's  farm,  irrespective  of  any  other  cause,  then  it  is 
immaterial  what  the  State  did.    Acer.  v.  State,  16  C.  C.  50. 

The  State,  under  certain  legislative  acts,  erected  a  dyke  on  the  south 
side  of  the  Chemung  river  in  the  city  of  Corning  along  a  portion  of 
claimant's  farm.  During  the  periods  of  heavy  spring  and  fall  floods  the 
water  had  previously  overflowed  the  south  bank,  but  the  dyke  since  its 
erection  had  confined  the  water  to  the  river  channel  thus  causing  it  to 
run  more  swiftly.  This  condition  piled  up  a  gravel  island  or  bar  below 
the  end  of  the  dyke  and  caused  a  gradual  change  of  current  in  the 
river.  The  bank  on  the  north  side  of  the  river  being  high,  the  water 
crowded  towards  the  south  bank  and  slowly  cut  away  the  low  slope, 
later  the  normal  bank  and  Anally  the  tillable  land  beyond.  The  portion  of 
the  farm  beyond  the  end  of  the  dyke,  about  thirty-flve  acres  in  extent, 
was  subjected  to  considerable  current  when  the  water  was  high,  which 
current  washed  away  the  top  soil.  Because  of  this  condition  this  part 
of  the  farm  several  years  ago  was  turned  into  a  meadow  and  finally 
into  a  pasture. 

The  cutting  of  the  high  bank  commenced  in  1901  but  the  notice  of 
intention  to  file  the  claim  was  not  filed  until  March  15,  1912.    The  Court 
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held  that  the  State  had,  by  the  faulty  design  and  construction  of  the 
dyke,  interfered  with  the  natural  channel  and  flow  of  the  river,  that  the 
State  may  or  may  not  have  owed  a  duty  to  build  a  dyke,  but,  having 
built  it,  the  State  must,  assume  any  damages  arising  from  the  failure 
to  build  it  properly,  but  that  inasmuch  as  the  notice  of  intention  was 
not  filed  until  March  15,  1912,  the  claimant  could  recover  only  thoise 
damages  which  had  occurred  from  September  15,  1911. 

It  was  held  that  the  measure  of  damage  to  claimant  because  of  the 
cutting  off  of  her  land  by  the  river  was  the  depreciation  in  the  fair 
market  value  of  her  farm  between  September  15,  1911,  and  the  date 
of  the  trial;  that  in  addition  the  claimant  was  entitled  to  the  annual 
rental  value  of  the  said  thirty-five  acre  piece  less  the  rental  value  for 
the  purposes  for  which  it  could  now  reasonably  be  used  in  the  course  of 
good  husbandry,  being  subject  to  such  a  current. 

The  balance  of  claimant's  farm  was  flooded  by  back  water,  but  the 
Court  found  that  this  back  water  condition  was  present  before  the 
dyke  was  constructed  and  no  award  was  made  for  any  damage  for  such 
back  water  flooding.     Park  v.  State,  16  C.  C.  132. 

The  state  built  a  dam  acrossi  the  Hudson  river  at  Crocker's  Reefs 
near  Fort  Miller  and  constructed  a  Barge  canal  section  around  the  reefs 
and  adjacent  to  claimant's  premises.  In  the  construction  of  said  section 
the  state  excavated  a  cut  through  a  natural  ledge  of  rock  which  was  so 
located  as  to  prevent  any  water  from  that  section  of  the  canal,  or  the 
vicinity  north  of  said  ledge,  reaching  claimant's  premises.  Near  the 
southerly  end  of  the  said  section  the  state  erected  a  lock  and  gates.  On 
March  27,  1913,  the  lock  gates  were  and  had  been  for  many  months 
closed  and  unequipped  with  operating  machinery,  and  they  could  not  be 
opened  to  permit  the  flow  of  water  into  the  river  below.  Some  years 
before  the  state  had  erected  a  dike  across  the  canal  near  the  northerly  end 
of  said  section  and  southerly  of  the  intake  thereto  from  the  river.  At  the 
westerly  end  of  the  dike  the  state,  during  the  construction  of  the  canal, 
had  permitted  a  depression  to  be  created  and  to  continue  near  and  around 
the  point  of  contact  of  the  dike  with  the  westerly  canal  bank,  so  that  the 
said  bank  wa«  depressed  there  to  an  elevation  lower  than  the  top  of  the 
dike  and  lower  than  the  adjacent  bank  of  the  canal  above  and  below  it. 
The  banks  of  the  canal  south  of  the  dike  were  lower  than  the  banks  north 
thereof.  The  premises  of  the  claimant  were  also  lower  than  the  adjacent 
banks  of  the  canal  southerly  of  the  dike.  This  dike  was  the  only  barrier 
or  protection  provided  by  the  state,  or  existing,  to  prevent  the  water  of 
the  river,  and  of  the  canal  above  the  dike,  invading  that  portion  of  the 
canal  to  the  south  thereof  and  overflowing  the  banks  of  the  canal  and 
damaging  the  claimant's  premises.  The  plans  which  tlie  state  had  adopted 
for  this  portion  of  the  canal  system  provided  for  the  erection  at  the  cut 
through  the  rook  ledge  of  a  permanent  guard-gate  of  an  elevation  higher 
than  the  top  of  said  dike,  and  of  an  admittedly  safe  and  proper  type  and 
character.  The  state  omitted  to  erect  said  guard-gate  but  instead  for 
about  six  years  relied  solely  on  the  dike  for  protection  to  the  canal  and 
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properties  below.  The  Hudson  river  in  this  vicinity  was  subject,  in  times 
of  storm  and  freshet,  to  occasional  floods  which  raised  the  waters  of  the 
river  to  a  much  higher  elevation  than  dui'ing  times  of  its  ordinary  flow, 
and  which,  at  various  times  prior  to  the  erection  of  said  dam  and  the 
operations  of  the  state  had  raised  the  river  thereat  to  an  elevation  higher 
than  the  elevation  of  the  top  of  the  dike,  and  higher  than  the  banks  of  the 
canal  southerly  of  and  below  same.  The  state  and  its  officers  were 
familiar  with  the  foregoing.  On  March  27,  1913,  after  a  long  period  of 
rain,  there  was  a  freshet  in  the  river  of  a  volume,  elevation  and  character 
occasionally,  though  not  frequently,  experienced  there.  The  water  was 
raised  by  the  dam  and  flowed  through  said  canal  to  the  dike,  over  and 
around  the  end  of  the  latter,  and  over  the  canal  bank  at  and  through 
said  depression,  resulting  in  the  undermining  and  destruction  of  the  dike.  • 
The  water  then  rushed  down  the  canal  to  the  lock  gates  at  the  lower  end 
of  the  l&tter;  and  same  being  closed  and  the  valves  becoming  obstructed 
by  debris,  it  was  intercepted  and  backed  up,  filling  the  canal.  As  the 
water  above  the  dam  was  of  a  higher  elevation  than  the  banks  below  the 
site  of  the  dike  and  adjacent  to  the  claimant's  premises  it  overflowed 
the  said  banks  and  did  serious  damage  to  the  premises  and  personal 
property  of  the  claimant. 

The  Court  found  that  the  flood  in  question  would  not  have  damaged  the 
claimant's  premises  had  it  not  been  for  the  artificial  construction  effected 
by  the  state  in  constructing  the  canal  channel  from  the  Hudson  river  above 
the  dam,  through  the  natural  rocky  barrier,  to  and  along  the  premises 
of  the  claimant. 

The  Court  also  found  that  the  1913  flood,  though  of  unusual  volume, 
was  no  greater  than  several  which  had  preceded  it  during  the  previous 
fifty  years,  and  in  fact  was  exceeded  in  volume  and  magnitude  by  the 
1869  flood. 

The  Court  held  that  in  carrying  out  its  barge  canal  construction  work 
at  this  point  and  in  leading  the  water  in  the  river  into  such  close 
proximity  to  the  claimant's  property,  which  it  could  not  have  otherwise 
reached,  the  state  was  bound  to  use  reasonable  care  to  prevent  damage  to 
the  claimant;  that  reasonable  precautions  and  due  care  in  guarding  the 
claimant  from  harm  included  the  erection  of  such  structures  as  would  pro- 
tect the  claimant  against  such  flood  and  freshet  conditions  as  reasonably 
might  be  apprehended  or  expected;  and  that  the  state  had  failed  in  this 
duty,  as  a  consequence  of  which  negligence  the  damage  to  the  claimant 
occurred,  for  which  the  state  must  pay. 

The  Court  made  an  award  of  $3,690.87.  Fort  Miller  Pulp  and  Paper 
Co.  V.  State,  17  C.  C.  45. 

During  the  first  five  days  of  December,  1915,  a  drainage,  conduit,  pass- 
ing through  claimant's  premises,  used  to  drain  the  weighlock  in  the  city 
of  Syracuse,  leaked  and  discharged  water  into  the  cellars  of  certain  build- 
ings of  claimants.  This  claim  is  for  damage  to  the  cellar  floor,  foun- 
dation walls,  other  walls  and  ceilings  of  the  buildings.  The  buildings  are 
rather  old  and  the  conduit  has  been  there  a  great  many  years.  Witnesses 
testified  to  paint  being  on  the  insides  or  faces  of  some  of  these  cracks. 
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showing  that  these  cracks  were  old  cracks  and  had  been  there  prior  to 
tlie  last  painting  of  the  walls. 

The  Court  held  that  if  the  buildings  had  been  new,  the  leaking  of  great 
volume  and  the  cracks  recent,  it  might  be  found  differently,  but  with  the 
conduit  in  place  and  in  operation  for  such  a  great  number  of  years,  the 
buildings  so  old,  the  leakage  having  small  volume  and  substantially  no 
current,  the  Court  could  not  regard  the  condition  of  the  walls  as  an  en- 
tirely recent  one,  nor  the  cause  of  that  condition  the  leakage  from  the 
conduit  during  the  days  mentioned. 

The  claim  was  accordingly  dismissed.  Weinheimer  v.  State,  17  C.  C.  52. 
The  state  constructed  in  1840  as  part  of  the  canal  system  an  aqu:duct 
at  Durhamville,  X.  Y.,  for  tlie  purpose  of  carrying  the  Krie  canal  over 
Oneida  creek  at  that  point,  the  creek  being  carried  under  the  canal 
through  a  culvert.  The  claimant's  factory  was  about  three  miles 
up-stream.  A  flood  occurred  in  December,  1901,  dajnaging  claimant's 
property.  The  claimant  alleges  that  it  was  the  aqueduct  that  set  back  the 
flood  waters  upon  its  property.  There  were  other  obstructions  in  the 
creek  between  Durhamville  and  claimant's  factory,  including  a  railroad 
embankment  with  two  culverts.  When  the  flood  waters  in  December,  1901, 
reached  the  railroad  culverts,  they  overflowed  the  natural  channel  of  the 
stream  before  they  could  find  exit  through  these  culverts,  and  set  back 
the  waters  upon  claimant's  factory;  but  it  was  claimed  that  if  the  culvert 
at  Durhamville  had  been  of  sufficient  capacity  to  carry  off  all  water 
reaching  it,  the  railroad  culvert  would  have  been  sufficient  to  carry  all 
the  water  reaching  it.  The  Durhamville  aqueduct,  including  the  culvert 
and  the  contiguous  embankment,  was  at  the  time  of  the  flood  in  Decfm- 
ber,  1901,  precisely  in  the  same  condition  as  when  originally  built  in  1S40. 

The  Court  held,  that  w^hether  the  flooding  of  claimant's  premises  was 
due  to  the  Durhamville  aqueduct  or  to  the  other  obstructions  in  the 
stream  with  which  the  state  had  nothing  to  do,  the  fact  that  the  state 
for  more  than  sixty  years  before  this  flood,  had  maintained  the  aqueduct 
at  its  then  ccmdition,  relieved  it  from  any  responsibility  whatever  from 
resulting  floods.  The  damages  are  alleged  to  have  l)een  caused  by  the 
state's  failure  to  construct  an  adequate  culvert  in  the  Durhamville 
aqueduct,  so  that  it  became  a  dam  in  high  water.  The  aqueduct,  whether 
it  was  a  dam  or  culvert,  wan  built  in  1S40,  and  the  owner's  remwly  for 
resulting  damages  was  controlled  by  chapter  293  of  the  Laws  of  18.30,  or 
by  chapter  836  of  the  JjHwh  of  1866  (amending  section  84  of  the  Revised 
Statutes),  both  of  which  statutes  required  tlie  owners  of  the  property 
affected  to  file  their  claims  for  damages  within  one  year  from  the  com- 
pletion of  the  dam.  If  they  failed  to  file  their  claims  within  the  appointed 
time,  the  state  became  vested  witli  a  perfect  title  free  from  any  claim  of 
the  owner  or  of  any  subsequent  owner. 

The  claim  was  accordingly  dismissed.  Burt  Olney  Canning  Co.  v.  State. 
17  C.  C.  133. 

The  claimants  in  claim  Xo.  1565- A  owned  the  ice  in  the  icehouses 
which  were  owned  by  the  claimants  in  claim  Xo.  1566-A.  These  ice- 
Jiouses  were  so  connected  together  as  to  be  one  building.    They  extended 
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in  an  easterly  and  westerly  direction,  the  westerly  ends  of  the  icehouses 
being  on  the  easterly  edge  of  the  Champlain  canal  towpath,  and  the 
easterly  ends  of  the  icehouses  being  on  the  westerly  edge  of  the  State 
basin.  The  claims  arose  out  of  the  negligence  of  the  State  on  July  16, 
1912,  in  using  or  permitting  the  use  of  flashboards  on  the  canal  spillway 
to  such  an  extent  as  to  cause  the  waters  of  the  canal  to  flow  over  the 
towpath  and  through  the  icehouses.  The  Court  made  an  award  of 
$1,100  to  the  owners  of  the  icehouse,  and  an  award  of  $1,800  to  the 
owner  of  the  ice. 

The  attorney-general  contended  that  a  large  portion  of  the  icehouses 
was  within  the  1857  blue  line,  and  therefore  on  land  belonging  to  the 
State,  and  for  that  reason  the  State  was  not  liable.  The  vohmies  of 
manuscript  maps,  setting  forth  the  1857  blue  line  were  introduced  in 
evidence,  but  the  statutory  certificate  of  authentication  which  provided 
that  they  would  be  "  presumptive  evidence  of  title  "  was  never  signed ; 
at  least  the  only  copies  in  the  possession  of  the  State  and  which  were 
presented  in  court  were  unsigned.  The  Court  admitted  the  maps  as 
ancient  documents,  but  held  that  they  could  not  be  accepted  as  full  proof 
of  title  against  the  more  than  forty  years  of  open  undisturbed  user 
of  this  property  under  claim  of  title  by  these  claimants  and  their 
predecessors  in  title.  The  Court  further  held  that  it  was  not  prepared 
to  say,  under  such  possession,  that  the  State  would  not  be  liable  to 
claimants  for  damages  due  to  the  break  in  the  canal,  the  break  being 
due  to  the  negligence  of  the  State,  and  the  continuing  of  the  damaging 
conditions  being  also  due  to  the  further  negligence  of  the  State  in  not 
discovering  and  remedying  the  conditions  sooner.  Having  been  in  open 
undisturbed  possession  for  over  forty  years  under  a  claim  of  title,  the 
claimants  certainly  must  have  had  sufficient  legal  right  to  possession,  in 
the  absence  of  a  notice  to  remove,  to  protect  them  against  the  State's 
negligence. 

Crandall  et  al.  v.  State,  18  C.  C 41 

Dotter  Estate  Ice  Co.  v.  State,  18  C.  C 41 

The  acquisition  by  the  State  of  the  right  to  construct  an  artificial 
channel  along  Wood  creek  in  Washington  county,  and  take  water  there- 
from for  canal  purposes  and  impound  it  in  the  Champlain  canal,  docs  not 
give  the  State  the  right  to  so  negligently  discharge  water  from  the 
impounded  basin  as  to  damage  property  along  said  creek. 

Claimant  was  in  possessitm  of  and  cultivated  lands  on  the  bank  of 
said  Wood  creek  easterly  of  and  near  the  twelve-mile  level  of  the 
Champlain  canal.  Upon  the  trial  of  a  claim  for  flooding  his  lands  and 
destroying  his  crops,  based  upon  the  alleged  negligence  of  the  officers  and 
employees  of  the  State  in  the  management  and  operation  of  said  twelve- 
mile  level,  which  claim  arose  prior  to  the  changes  made  by  the  Barge 
canal  construction,  it  apjaeared  that  at  the  time  of  the  flooding  of  said 
lands  there  was  a  heavv  rainfall  and  the  tender  of  the  waste-weir  at 
Smith's  Pasin,  whose  sole  duty  was  to  look  after  said  weir  and  be  there  at 
times  of  heavy  rains  and  see  that  the  level  was  kept  normal,  testified 
that  he  never  went  near  said  weir  or  paid  any  attention  to  it  and  that 
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he  did  not  know  that  the  gates  were  open.  It  also  appeared  that  a 
patrolman,  whose  duty  it  was  to  watch  the  canal  and  see  that  it  was 
maintained  at  a  normal  level  and  in  so  doing  to  notify  the  w^aste-weir 
tender  of  the  necessity  of  opening  or  closing  the  gates  thereof,  was  not 
attending  to  his  duties  on  the  night  in  question  and  did  not  know  that 
the  said  gates  w^ere  open.  Held,  that  the  principal  contention  on  the 
part  of  claimant,  that  the  gates  on  the  waste-weir  at  Smith's  Basin 
were  open  and  that  unnecessarily  large  quantities  of  water  were  dis- 
charged into  Wood  creek,  so  that  from  the  point  of  such  discharge  the 
banks  were  overflowed  in  both  directions  and  that  this  condition  caused 
the  overflow  to  claimant's  land,  was  sustained  by  the  evidence,  and 
claimant  is  entitled  to  an  'award  of  damages. 

Btitterfield  v.  State,  18  C.  C 62 

Where,  upon  the  hearing  of  a  claim  for  damages  to  a  part  of  claim- 
ant's farm,  bounded  on  the  north  by  the  Mohawk  river,  it  appeared  that, 
although  the  land,  to  some  extent,  was  overflowed  by  a  flood  from  the 
Barge  canal  at  about  six  a.  m.  on  J\me  11,  1917,  due  to  the  negligenct* 
of  the  State,  yet  the  proof  shows  that  later  on  the  same  day  and  for 
many  hours  thereafter  the  land  was  flooded  to  a  far  greater  and  more 
destructive  depth  and  extent  by  the  natural  overflow  of  the  Mohawk 
river,  and  that  the  flooding  of  claimant's  land  would  have  occurred  to 
the  same  extent,  irrespective  of  the  break  in  the  canal  bank,  the  State 
is  not  liable  for  any  part  of  the  damage  and  the  claim  w^ill  be  dismisses!. 

The  fact  that  the  break  and  lesser  flood  from  the  canal  occurred  a 
few  hours  previous,  in  point  of  time,  is  immaterial.  There  was  but  one 
continuous  deluge.  It  bcfran  at  six  a.  m.,  June  11,  1917,  with  the  lesser 
onset  of  the  canal  waters,  and  was  continued,  later  in  the  day,  and 
without  interruption  for  several  days,  by  the  natural  rise  in  the  Mohawk 
river.  -The  damage  to  the  claimant's  premises  was  the  result  of  this 
continued  flood. 

The  following  rules  apply  in  cases  of  loss  by  flood  where  the  negligence 
of  the  State  coincides  with  flood  conditions  due  to  natural  causes: 

( 1)  ff  none  of  the  claimant's  damage  would  have  occurred  except  for 
the  negligence  of  the  State,  the  Stale  is  liable  for  it  all; 

(2)  If  all  of  the  claimant's  damage  would  have  happened  irrespective 
of  the  State's  negligence,  the  State  is  not  liable  for  any  of  it,  although 
its  negligence  may  have  contributed  thereto;  and 

(3)  If  any  part  of  the  claimant's  damages  would  have  resulted,  irre- 
spective of  the  State's  negligence,  for  such  part  of  the  damage  the  State 
is  not  liable;  but  the  State  is  liable  only  for  the  diflference  between  the 
total  amount  of  the  claimant's  damage,  and  that  part  of  it  which  would 
have  resulted,  irrespective  of  the  State's  negligence.  In  the  latter  case, 
groat  difficulty  in  apportioning  responsibility  in  any  given  case  probably 
will  be  met,  but  that  difficulty  ia  not  a  bar  to  recovery.  It  is  the  duty 
of  the  court  to  apportion  it,  as  best  it  can  from  the  proof,  and  much 
license  will  be  accorded  the  trial  court  in  its  effort.  Carhart  v.  State. 
115  App.  Div.  1,  and  cases  cited  therein;  O'Donnell  v.  City  of  Syracuse, 
184  N.  Y.  1. 

Cooper  V.  State,  18  C.  C '. 71 
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Where  about  forty-five  acres  of  claimant's  fifty-five  acre  dairy  farm 
in  Oneida  county  were  overflowed  each  year  prior  to  1910  by  the  rising 
of  the  waters  of  Wood  creek,  the  center  line  of  which  was  the  southerly 
boundary  of  said  farm,  and  as  a  result  of  the  erection  in  that  year,  for 
Barge  canal  purposes,  of  a  dam  across  the  creek  above  claimant's  prem- 
ises, all  the  water  from  the  creek  was  diverted  into  the  canal,  leaving  the 
bed  of  the  creek  upon  and  along  the  lands  of  the  claimant  dry,  and  the 
crops  and  productivity  of  the  forty-five  acres  were  each  yeai'  decreased 
from  what  they  had  been  before  the  diversion,  such  action  on  the  part 
of  the  State  was  a  violation  of  the  rights  of  claimant,  and  the  State, 
so  long  as  it  continues  such  diversion,  is  responsible  in  damages  for  the 
lessened  utility  of  the  premises  affected. 

The  notice  of  intention  required  by  section  264  of  the  Code  of  Civil 
Procedure  waB  not,  however,  filed  until  April  28,  1916.  The  claim  was 
filed  May  2,  1916.  As  the  diversion,  and  the  damage  resulting  from  it, 
were  continuous,  the  claim  was  not  barred  by  lapse  of  time,  but  recovery 
must  be  limited  to  the  damages  which  accrued  from  six  months  prior 
to  the  filing  of  the  notice  of  intention  down  to  the  time  of  the  filing  of 
the  claim. 

Collins  V.  State,  18  C.  C 78 

In  1912  claimants  went  into  possession  of  a  farm  purchased  by  them 
the  year  before.  The  farm,  consisting  of  about  sixty-five  acres,  was 
bisected  by  Irondequoit  creek,  running  north,  and  by  Waste  Weir  creek, 
an  artificial  channel  leading  from  a  waste  weir  two  miles  west  of  the 
farm,  through  which  the  surplus  waters  of  the  barge  canal  ran  easterly 
and  joined  Irondequoit  creek  about  in  the  center  of  said  farm.  At  the 
top  of  the  barge  canal,  which  was  constructed  prior  to  1911,  there  is  a 
spillway  100  feet  long,  over  which  the  surplus  water  runs  into  the  creek's 
channel,  and  at  the  bottom  of  the  canal  are  three  gates,  each  three  feet 
square,  which  when  open  drain  the  canal  waters  into  the  said  channel, 
which  is  constructed  of  concrete  and  is  an  enlargement  of  the  channel 
theretofore  existing  and  used  in  connection  with  a  waste  weir  in  the 
Erie  canal,  though  of  different  dimensions,  construction  and  location. 
Upon  the  hearing  of  a  claim  for  damages  caused  by  flooding  the  waters 
of  the  barge  canal  across  said  farm  in  1916,  it  appeared  that  at  the  time 
of  the  flooding  in  question  the  waste  weir  gates  were  open  to  one-half 
of  their  capacity,  and  the  water  came  down  the  channel  in  such  volume 
and  velocity  as  to  carry  aw-ay  a  road  bridge  crossing  said  creek  near  the 
barge  canal  and  a  bridge  built  by  claimants  just  west  of  the  intersection 
of  the  channel  with  Irondequoit  creek  and  to  overflow  the  banks  of  the 
channel.  At  the  intersection  of  both  creeks  the  volume  of  water  was  so 
great  as  to  submerge  a  cx)nsiderable  portion  of  the  farm.  In  the  deed 
conveying  the  premises  to  the  claimant  was  contained  the  following 
clause:  "Excepting  and  reserving  the  Grant  given  to  the  State  of  New 
York  for  the  water  flowing  across  said  land."  This  clause  existed 
in  all  of  the  conveyances  of  the  property  made  since  1867,  when  Henry 
Bull  conveyed  the  premises,  with  the  reservation  above  recited,  with  the 
addition  of  the  words:  "by  the  party  of  the  first  part."  No  conveyance 
of  any  kind  to  the  State  of  New  York  for  any  interest  in  these  premises 
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has  ever  been  recorded  in  Monroe  county,  nor  could  such  an  instrument 
be  found  elsewhere,  and  no  proofs  were  offered  as  to  the  existence  of 
any  conveyance  to  the  State.  It  was  contended  on  behalf  of  the  State 
that  the  reservation  in  the  claimants'  deed  was  notice  to  the  purchaser 
that  the  State  had  the  right  to  cause  water  to  flow  across  the  premises, 
and  that  the  claimants,  by  accepting  the  deed  containing  the  reservation, 
were  estopped  from  questioning  the  State's  rights  in  the  premises;  also, 
that  the  State  had  acquired  a  prescriptive  right  to  cross  the  claimants' 
lands  with  its  waters. 

As  regards  the  first  contention,  there  would  seem  to  be  no  conflict  in 
the  authorities  that  a  reservation  or  exception  in  favor  of  a  stranger 
to  a  conveyance  is  void  or  inoperative,  conveys  no  title,  and  is  no  evidence 
of  title.  Hornbeck  v.  Westbrook,  9  Johns.  73;  Craig  v.  Wells,  II  N.  Y. 
315;  Beardslee  v.  New  Berlin  L.  &  P.  Co.,  207  id.  34.  If,  then,  the 
State  took  no  right  or  interest  under  the  deed  given  to  the  claimants, 
the  exception  above  stated  could  not  be  construed  as  giving  claimants 
notice  that  the  Stat«  had  any  interest  in  the  premises,  in  the  absence  of 
proof  on  that  point.  In  1867,  Bull,  then  owner  of  this  farm,  said  in 
substance  that  he  had  granted  the  State  of  New  York  the  right  of  flow- 
ing water  across  said  land.  His  statement  in  claimant's  deed  did  not 
pass  title  to  the  State,  nor  conclude  claimants  from  questioning  the- 
fact,  nor  justify  the  State  in  imposing  flood  waters  on  the  farm. 

The  Court  held  further  that  the  prescriptive  right  to  flow  water  across 
the  premises  was  an  aflrirmative  defense  and  had  to  be  proved  and  that 
the  State  had  failed  to  prove  the  facts  necessary  to  create  the  easement 
claimed.  The  right  acquired  by  prescription  can  only  be  measured 
by  the  right  enjoyed.  The  right  is  supposed  to  have  its  origin  in  a 
grant,  and  the  grant  being  lost,  the  user  is  the  only  evidence  of  the 
right  granted,  and  as  the  presumption  of  a  grant  only  exists  where  there 
has  been  an  adverse,  continuous  and  uninterrupted  user,  according  to 
the  nature  of  the  easement  claimed,  for  the  period  of  twenty  years,  the 
prescriptive  right  is  confined  to  the  right  as  exercised  for  that  period 
of  time.  The  party  claiming  a  prescriptive  right  cannot,  within  twenty 
years,  enlarge  the  use,  and  at  the  expiration  of  that  time  claim  not 
only  the  use  originally  enjoyed  but  that  use  as  supplemented  and 
enlarged  within  the  period  of  prescription.  There  must  have  been"  a 
continued  exercise  of  the  user  for  the  period  of  twenty  years  without  any 
substantial  change. 

The  right  to  flow  does  not  necessarily  include  the  right  to  flood,  and 
as  a  prescriptive  right  can  only  be  acquired  to  the  extent  which  it  is 
constantly  made  use  of,  and  the  proofs  being  silent  as  to  the  extent  of  the 
use  prior  to  the  construction  of  the  barge  canal,  the  Court  is  unable 
to  justify  the  act  of  the  State  in  flooding  claimants'  farm,  upon  the 
theory  of  a  prescriptive  right. 

Stewart  v.  State,  18  C.  C 146 

See  XrxJLiGENCE. 

See  Butternut  C^ieek;  Ciiittenancjo  Creek ;  Glenn  Creek;  Lime- 
stone Creek;  Oak  Orchard  Creek;  Oak  Orchard  Feeder;  Tona- 
WANDA  Creek;  Whitney  Creek. 
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Construction  of,  where  tenants  had  right  to  remove  buildings  at 
expiration  of.    See  Rourk  v.  State,  15  C.  C.  285. 

Cole  V.  State,  16  C.  C.  285. 

See  Landlord  and  Tenant. 

LEHIGH  VALLEY  RAILWAY  COMPANY  v.  STATE,  15  C.  C.  226. 
LENOX,  TOWN  OF,  v.  STATE,  12  C.  C.  169. 
LE  STRANGE,  FREDERICK,  ETC.,  v.  STATE,  12  C.  C.  249. 
LETTERS  PATENT.    See  Grant. 

LIEN.    See  Permanent  Appropriation. 

The  judgment  in  a  Supreme  Court  action  by  one  of  the  lienors 
against  a  construction  company  which  had  a  contract  with  the  State 
for  the  construction  of  the  New  York  Stat©  School  of  Agriculture  at 
Canton,  N.  Y.,  and  also  against  the  State  and  all  other  lienors,  to 
determine  the  amount  due  the  contractor  from  the  State,  and  the 
amount  and  validity  of  the  respective  liens,  awarded  to  the  claimant  "  the 
sum  of  $1,770.68,  with  interest  from  February  6th,  1908,  the  amount 
of  its  lien  filed  March  11th,  1908,  established  herein,  or  so  much  thereof 
as  said  funds  properly  applicable  thereto  will  pay  of  the  same." 

The  Court  held  that  the  claimant's  lien  only  extended  to  the  amounts 
due  the  contractor  from  the  State  after  the  full  completion  of  the 
contract;  that  when  the  contractor  ceased  work  the  State  owed  him 
$6,444.15  which  was  payable  on  the  performance  of  his  contract;  that 
he  never  complied  with  the  condition  or  completed  his  work,  and  that 
hence  the  money  was  never  payable  to  him  nor  to  the  lienors  claiming 
under  him.    Ingalls  Stone  Co.  v.  State..  16  C  C.  43. 


LIFT  BRIDGE.    See  Bridges. 

LIGHT.    See  Highway. 

LIQUOR  TAX  LAW.    See  Statute;  Taxes  and  Assessments. 

LOCK-TENDER.    See  Wages. 

LUDINGTON  SONS,  INC.,  L  M.,  v.  STATE,  (Claim  No.  1652-A)   16  C.  C. 
175. 

LUDINGTON  SONS,  INC.,  L  M.,  v.  STATE,  (Claim  No.  1754-A)  17  C.  C. 
188. 

LOGAN,  WILLIAM  J.,  v.  STATE,  15  C.  C.  161. 

LOTS. 

The  land  appropriated  was  a  long  narrow  strip  in  the  city  of  Oswego 
on  the  line  of  the  Oswego  canul  along  the  edge  of  the  Oswego  river. 
The  claimant  contended  that  its  value  should  be  based  on  "  lot  values  " 
and  that  these  lots  would  be  specially  desirable  as  they  fronted  on  a 
State  highway,  had  Oswego  river  at  the  back,  were  forty  feet  above  the 
river  and  commanded  a  beautiful  view  across  and  beyond  the  river. 
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The  Court  held  that  while  it  would  have  been  feasible  at  the  time  of 
the  appropriation  to  divide  this  property  into  lots  and  put  it  on  the 
market  so  divided,  it  could  not  be  regarded  as  having  had  an  immediate 
sale  value  at  that  time  for  all  the  lots  so  plotted;  that  the  reasonable 
market  value  of  the  property  was  not  based  upon  desirability  alone  but 
upon  desirability  plus  probability,  direction,  speed  and  opportunity  for 
city  growth;  that  there  was  a  greiat  deal  of  desirable  land  similarly 
situated  in  and  about  Oswego,  and  that  taking  all  these  elements  into 
consideration  $3,000  was  a  fair  measure  of  the  reasonable  market  value 
of  the  land  as  a  whole  at  the  time  of  the  appropriation  even  if  it  were 
to  be  cut  up  into  lots.    Battle  Island  Power  Co.  v.  iState,  16  C.  C.  120. 

LYNCH,  EDWARD,  v.  STATE,  11  C.  C.  122. 

LYNCH,  PATRICK,  v.  STATE,  12  C.  C.  36. 

LYNCH,  RICHARD  C,  «ind  ano.,  v.  STATE,  12  C.  C.  270. 

MAIN  STREET  BRIDGE  (BOONVILLE). 

Emerson  v.  State,  16  C.  C.  144. 

MAIN  STREET  BRIDGE  (LOCKPORT). 
McDonald  v  State,  16  C.  C.  83. 

MAPS. 

Effect  of  filing  map,  description  and  certificate  of  property  to  be 
appropriated  and  service  thereof  on  one  or  more  claimants  as  tenants  in 
common.     Hinckley  v.  State,  15  C.  C.  95. 

When  ancient  documents.    Miller"  v.  State,  15  C.  C.  266. 

The  Holmes-Hutchinson  maps  of  1834,  the  Improvement  Map  of  1838, 
,and  the  Evershed  Maps  of  1876,  were  made  pursuant  to  statute  and  are 
competent  evidence  to  prove  the  State's  title  to  land  along  Tonawanda 
creek.     Pierce  v.  tState,  15  C.  C.  260. 

Prior  to  the  enactment  of  the  Canal  Law  (L.  1894,  ch.  338)  there  was 
no  provision  of  law  requiring  any  map  to  be  made  or  filed  or  served 
upon  the  property  owner  of  lands  to  be  appropriated  by  the  State. 
Miller  v.  State,  15  C.  C.  266. 

Where  the  title  to  canal  land  appropriated  prior  to  the  enactment  of 
the  Canal  Law  of  1894  is  in  dispute,  the  State  may  prove  its  title  by 
showing  the  actual  construction  of  its  canal  and  works  thereon,  the 
Holmes  Hutchinson  maps  of  1834,  the  Evershed  map  of  1875,  official 
records,  maps  and  documents  and  any  other  competent  evidence  which 
bears  upon  the  title.     Miller  v.  State,  15  C.  C.  266. 

The  original  Holmes-Hutchinson  maps  of  1834  or  a  duly  certified  copy 
of  a  portion  thereof  may  be  offered  in  evidence  upon  the  subject  of  the 
ownership  of  canal  land  by  the  State  and  are  presumptive  evidence  of 
the  title  of  the  State  although  copies  thereof  were  not  filed  in  the  county 
clerk's  office  of  the  county  where  the  land  is  situate.  Miller  v.  State,  15 
C.  C.  266. 

A  map  made  over  30  years  ago  for  the  construction  of  an  improve- 
ment of  the  canal  and  the  appropriation  of  land  necessary  therefor  pro- 
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duced  from  a  Division  Engineer's  office  of  the  State  may  be  introduced  in 
evidence  as  an  ancient  document  bearing  upon  the  possession  and  title 
of  the  iState  to  land  included  within  territory  proposed  to  be  appropriated 
according  to  the  map.    Miller  v.  State,  15  C.  C.  266. 

The  so-called  Evershed  maps  of  1875  being  over  30  years  of  age,  having 
been  shown  to  be  prepared  pursuant  to  legislative  authority  and  having 
been  produced  from  the  State  Engineer's  office  at  Albany,  the  legal  cus- 
todian of  the  maps,  or  a  certified  copy  of  a  part  of  such  maps  are  not 
presumptive  evidence  of  the  title  to  canal  lands  because  not  properly 
authenticated  as  required  by  statute,  but  are  competent  evidence  of  the 
title  of  the  State  to  the  land  included  within  the  blue  line  shown  upon 
the  maps.    Miller  v.  State,  15  C.  C.  266. 

In  an  action  against  the  State  for  damages  to  icehouses  alleged  to  be 
due  to  flooding  from  the  Champlain  canal,  the  Attorney-General  con- 
tended that  a  large  portion  of  the  icehouses  was  within  the  1857  blue  line, 
and  therefore  on  land  belonging  to  the  State,  and  for  that  reason  the 
State  was  not  liable.  The  volumes  of  manuscript  maps,  setting  forth  the 
1857  blue  line,  were  introduced  in  evidence,  but  the  statutory  certificate 
of  authentication  which  provided  that  they  would  be  "  presumptive  evi- 
dence of  title  "  was  never  signed ;  at  least  the  only  copies  in  the  posses- 
sion of  the  State  and  which  were  presented  in  court  w^ere  unsigned.  The 
Court  admitted  the  maps  as  ancient  documents,  but  held  that  they 
could  not  be  accepted  as  full  proof  of  title  against  the  more  than  forty 
years  of  open  undisturbed  user  of  this  property  under  claim  of  title  by 
these  claimants  and  their  predecessors  in  title. 

Crandall  v.  State,  18  C.  C 41 

Dotter  Estate  Ice  Co.  v.  State,  18  C.  0 41 

Bee  Evidence;  Pebmanbnt  Appeopriation. 

MARKET  VALUE.    See  Damage. 

MASONRY. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,   (Claim  No.  1552-A),  16  C.  C. 
175. 

MAYER,  ALEXANDER  U.,  v.  STATE,  11  C.  C.  197. 

MAYNARD,  JOHN  S.,  and  ano.,  v.  STATE,  15  C.  C.  291. 

McCAMMON,  GEORGE,  v.  STATE,  12  C.  C.  20. 

Mcdonald,  charles  e.,  v.  state,  16  c.  c.  ss. 
McDonald,  david,  v.  state,  12  c.  c.  79. 

McFADDEN,  WILLIAM  D.,  v.  STATE,  15  C.  C.  305. 
McGOVERN,  PATRICK,  &  CO.  v.  STATE,  16  C.  C.  37. 

McINTYRE,  LENA  B.,  and  ano.,  v.  STATE,  11  C.  C.  25. 

McKEE,  JE ANNETTE  E.,  and  ano.,  v.  STATE,  13  C.  C.  220. 

14 
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Measure  of  damages  discussed  generally.  Stevens  v.  State^  13  C.  C. 
111. 

See  Damage. 

MEDICAL  CARE. 

Claimant's  daughter  recovered  from  the  State  damages  for  personal 
injuries.  The  claimant,  her  father,  expended  $313.05  for  the  medical  and 
surgical  care  made  necessary  as  a  result  of  her  injuries.  The  liability 
of  the  State  for  the  injuries  having  been  established  in  the  daughter's 
action  against  the  State  (see  page  101),  it  necessarily  followed  that  the 
father  was  entitled  to  be  reimbursed  by  the  State  for  this  expenditure. 
Kleinmeier  v.  State,  16  C.  C.  105. 

MENAPACE,  HENRY,  BY  GUARD.,  v.  STATE,  13  C.  C.  91. 

MILLER,  JOHN  R.,  v.  STATE,  15  C.  C.  266. 

MILTON,  THOMAS  M.,  v.  STATE,  15  C.  C.  300. 

MOHAWK  RIVER  APPROPRIATION  (UTICA). 
Davies  v.  State,  16  C.  C.  116. 
Smith  v.  State,  16  €.  C.  148. 

MOHAWK  VALLEY  CANNING  CO.  y.  STATE,  16  G.  C.  139. 

MONROE,  COUNTY  OP,  v.  STATE,  11  C.  C.  34. 

MORGAN  AND  ANO.  v.  STATE,  12  C.  C.  38. 

MORONEY,  MARTIN  J.,  v.  STATE,  15  C.  C.  231. 

MOTION. 

An  application  to  bring  in  a  party  under  the  authority  of  section  281 
of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears  that 
the  State  makes  no  claim  against  the  party  and  the  party  no  claim 
against  the  State  and  the  only  issue  being  one  between  the  party  and 
the  claimant.    Elmore  &  Hamilton  Ck)ntracting  Co.  v.  State,  13  C.  C.  401. 

MULVIHILL,  MARGARET,  etc.,  v.  STATE,  12  C.  C.  17. 

MUNRO,  JOHN  I.,  V.  STATE,  16  C.  C.  149. 

16  C.  O.   (Appellate  Division)   326. 

17  C.  C.   (Court  of  Appeals)    312. 

MURRAY,  JOHN  T.,  v.  STATE^  16  C.  C.  111. 

MURRAY,  PATRICK  H.,  v.  STATE,  16  C.  C.  63. 

NATIONAL  COMMERQAL  BANK  OF  ALBANY  v.  STATE,  13  C.  C.  230. 

NAVIGABLE  STREAMS. 

Under  the  law  it  is  not  necessary  that  a  stream  navigable  in  fact  shall 
be  actually  navigable  for  its  entire  distance  to  make  it  a  so-called  navi- 
gable stream,  but  it  may  be  navigable  in  fact  in  certain  places  and 
unnavigable  in  fact  in  other  places  and  in  such  portions  as  are  not 
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navigable  in  fact  the  law  applicable  to  streams  not  navigable  in  fact 
applies.    Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Where  a  part  of  a  stream  is  actually  unnavigable  by  reason  of  rapids 
or  falls  and  it  does  not  appear  that  at  any  time  it  has  actually  been  used 
for  purposes  of  commerce  or  navigation,  such  portion  is  to  be  treated  aa 
non-navigable  in  fact  with  all  the  rights  attaching  to  streams  of  that 
character  and  these  rights  are  not  affected  by  the  fact  that  above  or 
below  the  unnavigable  portion  there  are  reaches  that  are  actually  navi- 
gable.   Fulton  Light,  Heat  &,  Power  Co.  v.  State,  13  C.  C.  285. 

Where  the  construction  of  a  canal  by  the  State  utilizes  one  of  the 
inland  rivers  so  far  as  practicable  and  at  points  where  it  is  impracticable 
to  use  the  river  on  account  of  the  fall  in  the  stream,  constructs  the 
canal  aroimd  such  portion,  the  canal  at  such  portion  is  not  to  be  deemed 
as  improvement  of  the  navigation  of  the  river  so  as  to  exempt  the 
State  from  liability  for  consequential  damages  arising  from  its  work 
of  improvement.  Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 
See  RiPABiAN  Rights. 

NEGLIGENCE. 

Claimant  alleged  that  while  crossing  a  highway  bridge  over  the  canal 
he  stubbed  his  toe  against  one  of  the  bridge  planks,  lost  his  balance 
and  fell  from  the  bridge  to  the  canal  towpath  at  a  point  where  there 
was  no  guard  rail  along  the  side  of  the  bridge.  The  State  contended 
that  claimant  was  not  on  the  bridge  when  the  accident  happened,  but 
had  left  the  bridge  and  started  down  the  stone  steps  leading  to  the  tow- 
path. 

The  evidence  on  the  cause  of  the  fall  was  in  direct  conflict.  From  a 
consideration  of  the  evidence  the  Court  held  that  the  claimant  was  walk- 
ing down  the  stone  steps  when  he  tripped  and  fell  and  that  there  was  no 
negligence  on  the  part  of  the  State  which  caused  his  original  injury. 

In  addition,  the  Court  found  from  the  evidence  that  the  injuries  con- 
sequent upon  the  fall  resulted  from  claimant's  failure  to  take  the  steps 
and  precautions  recommended  by  his  attending  physician,  and  therefore 
should  not  be  charged  against  the  <9tate.    Debottis  v.  State,  16  C.  C.  18. 

The  Court  held  that  negligence  on  the  part  of  the  State  will  not  be 
inferred  from  the  bare  fact  that  before  certain  improvements  were  made 
on  the  canal,  the  land  was  dry,  and  that  after  the  improvements  the  land 
was  wet,  it  being  necessary  to  show  that  the  water  which  it  is  claimed 
caused  the  damage  came  from  the  canal  and  was  due  to  the  State's 
negligence.    Winn  v.  State,  16  C.  C.  31. 

On  August  9,  1913,  the  claimant  while  returning  from  the  city  of 
Rochester  to  his  home  in  Gasport,  arrived  at  the  lift  bridge  over  the 
Erie  canal  at  Gasport  about  8:30  P.  M.  It  was  dark  and  his  automobile 
lamps  were  lighted.  He  never  saw  or  heard  any  indications  that  the 
bridge  was  raised  until  he  was  so  near  it  that  it  was  impossible  to  avoid 
a  collision.  From  a  consideration  of  the  evidence  the  Court  held  that 
there  was  no  warning  given  which  claimant  could  hear  or  see  until  just 
as  he  was  about  to  collide  with  the  bridge;  that  the  automobile  has 
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become  one  of  the  most  important  means  of  conve^'ance  over  our  public 
highways,  and  that  in  all  situations  like  the  one  under  consideration 
it  is  the  duty  of  the  State  to  give  some  warning  which  can  be  seen  or 
heard  by  a  cautious  and  watchful  driver  of  such  machines.  Hull  v.  State, 
16  C  C.  47. 

The  claimant,  an  owner  and  trainer  of  race  horses,  at  the  invitation  of 
William  H.  Jonee,  a  State  Fair  Commissioner,  who  represented  the 
commission  and  the  iState  as  superintendent  in  charge  of  the  State  Fair 
grounds  at  Syracuse,  and  of  Henry  S.  Nealey,  racing  secretary  of  the 
State  Fair  Commission,  bix)ught  his  horses  to  the  State  Fair  grounds 
to  train  and  race  theni  there.  His  attention  was  attracted  to  some 
buildings  which  were  to  be  moved  across  the  race  track,  but  upon  calling 
the  attention  of  Jones  to  this  proposed  obstruction  of  the  race  track  and 
its  dangers,  the  latter  assured  him  that  he  would  see  to  it  that  the  track 
was  not  obstructed  while  the  claimant  was  training  his  horses  and  that 
the  buildings  would  be  moved  when  the  claimant  did  not  wish  to  use  the 
track.  The  claimant,  relying  upon  these  statements  and  promises,  went 
ahead  with  his  training.  On  June  23,  19*13,  he  was  engaged  in  driving 
one  of  his  horses  called  Gay  Audobon,  a  race  horse  conceded  to  be  of 
great  speed  and  value,  around  the  track  when  the  moving  contractor,  an 
independent  contractor,  was  permitted,  without  claimant's  knowledge, 
to  stretch  a  cable  across  the  track  for  the  purpose  of  pulling  a  building 
across  it.  The  claimant  while  driving  Gay  Audobon  at  great  speed 
ran  into  the  cable,  injuring  the  horse  and  sulky  and  throwing  the 
claimant  to  the  ground. 

The  Court  held  that  even  in  the  absence  of  any  agreement,  the  State 
owed  the  claimant  at  least  the  same  duty  which  a  municipality  owes 
to  the  traveler  upon  the  public  streets,  and  that  this  principle  should  be 
applied  with  special  rigor  under  the  circumstances  of  this  case. 

The  court  held  further  that  the  claimant  did  not  in  this  case  have  to 
depend  for  redress  upon  the  above  principle  of  law,  but  was  entitled  to 
recover  because  of  his  express  understanding  with  Jones  that  the  track 
would  be  kept  free  from  the  very  obstruction  which  caused  the  injury; 
that  the  said  State  Fair  Commissioner,  representing  the  State,  absolutely 
failed  and  neglected  to  keep  his  promise  to  the  claimant,  and  as  the 
direct  result  of  such  failure  the  claimant's  horse  and  sulky  were  injured; 
and  that  the  only  question  to  determine  was  the  amount  of  damages  to 
which  claimant  was  entitled. 

The  Court  allowed  the  claimant  $159  for  the  damage  to  the  sulky. 
Being  unable  to  race  his  horse  in  the  Grand  Circuit  that  year,  he  was 
allowed  to  recover  $1,675  which  he  had  paid  in  entrance  fees.  The  rule 
of  damages  for  the  injury  to  the  horse  was  held  to  be  the  difference  in 
its  market  value  before  and  after  the  injury,  which  from  the  evidence 
was  placed  at  $11,000,  making  a  total  award  of  $12,834.  Gatcomb  v. 
State,  16  C.  C.  77. 

The  claimant's  intestate,  about  9  p.  M.  on  February  3,  1913,  attempted 
to  board  a  car  on  Main  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop  and  he  followed  it  to  where  it  passed  on  to  the 
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large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below  where  he  met  his 
death.  From  a  consideration  of  the  evidence  the  Court  held  that  the 
State  in  the  construction  of  the  bridge  had  failed  in  its  duty  to  guard 
the  excavation  in  such  a  manner  as  to  make  the  bridge  reasonably  safe 
for  travelers,  and  that  the  claimant's  intestate  was  not  guilty  of  con- 
tributory negligence  in  assuming  that  he  might  lawfully  travel  a  highway 
upon  which  a  surface  car  was  proceeding  safely  a  few  feet  ahead  of 
him.  McDonald  v.  State,  16  C.  C.  83. 

The  claimant  for  some  years  prior  to  May  1,  1913,  owned  a  small  tract 
of  land  on  a  public  highway.  Her  premises  were  located  on  a  pre- 
cipitous hill  rising  abruptly  from  the  highway  at  an  angle  of  about 
45  degrees.  A  stone  retaining  wall  ran  along  the  base  of  the  hill  in 
front  of  claimant's  premises.  In  July,  1012,  the  construction  of  an 
improved  State  highway  on  the  general  site  of  the  existing  highway  was 
begun.  The  highway  contractor,  following  the  plans  and  specifications 
of  the  State,  by  means  of  a  steam  shovel  removed  the  retaining  wall  in 
front  of  claimant's  premises  and  took  away  a  portion  of  the  hillside 
back  of  it.  The  result  was  that  about  the  end  of  April,  1913,  the  greater 
portion  of  the  hill  slid  down  wrecking  claimant's  house  and  barn  and 
ruining  her  property. 

The  Court  held  that  it  was  clearly  negligent  for  the  State  to  have 
removed  the  retaining  wall  at  the  base  of  the  hill,  particularly  in  view 
of  the  character  of  the  soil  and  the  precipitous  nature  of  the  land,  and 
the  location  of  claimant's  buildings  and  the  proximity  to  the  State's 
operations.    Konner  v.  State,  16  C.  C.  92. 

During  the  progress  of  the  State  Fair  at  Syracuse  in  1912,  in  prepara- 
tion for  a  pageant  arranged  to  take  place  alongside  of  the  Erie  canal 
at  North  Salina  street  in  that  city,  a  lift  bridge  over  the  canal  was 
raised  and  temporarily  made  stationary.  The  claimant  was  a  child 
twelve  years  old,  who  participated  in  the  exercises.  At  their  conclusion 
it  was  necessary  for  her  to  cross  the  canal  on  the  bridge  in  order  to 
reach  her  home.  At  the  conclusion  of  the  pageant  the  bridge  was  being 
lowered  when  the  claimant  was  forced  forward  by  the  crowd  in  such 
a  manner  that  her  foot  was  caught  under  the  bridge  and  she  sustained 
the  injury  complained  of. 

The  Court  held  that,  having  ample  notice  of  the  conditions  which  in 
fact  prevailed  and  having  taken  some  measures  to  meet  them,  it  was  the 
duty  of  the  State  to  make  those  measures  such  as  would  constitute 
reasonable  precautions  for  the  protection  of  the  public  and  individuals 
against  injury  from  the  operation  of  the  bridge;  that  the  State  had  not 
reasonably  fulfilled  the  duty  which  was  thus  cast  upon  it,  and  that  the 
negligence  of  the  State  was  the  proximate  cause  of  the  claimant's 
injury. 

The  Court  held  that  the  State  could  not  escape  liability  by  the  plea 
that  the  claimant's  injury  was  caused  by  the  action  of  the  crowd  for 
which  it  was  not  liable.  That  factor  was  one  which  the  State  was  bound 
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to  anticipate,  and  although  it  was  one  of  the  causes  of  the  claimant's 
injury,  it  was  a  combined,  concurrent  and  co-operating  cause  with  that 
of  the  State's  negligence  and  not  of  such  character  as  to  deprive  the 
State's  negligence  of  its  proximate  causal  relation  to  the  injury. 

The  Court  further  held  that  the  claimant  herself  was  not  negligent. 
She  was  where  she  had  a  right  to  be  and  where  necessity  compelled 
her  to  be.  She  had  a  right  to  assume  that  the  State  would  fulfill  its 
duty  to  protect  her.  She  was  powerless  to  resist  the  action  of  the  crowd 
behind  her  and  no  blame  can  attach  to  her  action  at  the  time  of  the 
accident.    Slive  v.  State,  16  C.  C.  96. 

In  1912  the  claimant  then  fourteen  years  of  age,  while  passing  the 
State  armory  at  Schenectady,  New  York,  was  injured  by  ice  and  snow 
falling  upon  her  from  the  armory  roof,  from  which  she  sustained  the 
injuries  forming  the  subject  of  this  claim. 

The  Court  found  from  evidence  that  the  guard  on  the  armory  roof  at 
the  point  from  which  the  ice  and  snow  fell  was  inadequate  to  prevent 
such  fall;  that  frequently  theretofore  large  masses  of  ice  and  snow  had 
been  precipitated  from  the  roof  at  the  same  point  and  the  safety  of 
pedestrians  on  a  public  street  thus  menaced;  and  that  the  State  officials 
in  charge  of  the  armory  had  ample  notice  of  these  things  but  had  taken 
no  measures  whatsoever  to  prevent  them. 

The  Court  held  that  the  evidence  was  such  as  would  establish  liability 
against  an  individual  or  a  corporation  in  a  court  of  law  or  equity  and 
that,  therefore,  the  State,  having  by  section  264  of  the  Code  of  Civil 
Procedure  consented  that  this  Court  might  determine  its  liability,  was 
liable  for  the  injuries  sustained.  The  liability  for  the  condition  which 
resulted  in  the  injuries  to  the  claimant  could  be  predicated  either  upon 
the  ground  of  negligence,  or  of  nuisance.  Kleinmeier  v.  State,  16  C.  C.  101. 

A  surveying  force  from  the  office  of  the  State  Engineer  and  Surveyor, 
while  surveying  certain  parcels  of  land  in  Medina,  N.  Y.,  as  a  prelimi- 
nary to  the  appropriation  of  some  of  said  land  for  the  Barge  canal,  drove 
a  wooden  stake  into  the  ground  in  the  beaten  portion  of  a  dirt  path  lead- 
ing to  the  side  door  of  the  house  in  which  claimant  resided  with  her 
parents,  the  stake  being  intended  to  mark  one  of  the  corners  of  the 
premises  occupied  by  the  claimant  and,  in  fact,  so  doing.  The  stake  pro- 
truded several  inches  above  the  surface.  The  claimant  had  no  knowledge 
of  its  having  been  placed  there,  or  of  its  existence.  While  returning 
to  her  home  at  night,  her  foot  struck  the  stake,  causing  her  to  fall  to 
the  ground  with  much  violence. 

Reviewing  the  evidence,  the  Court  held  that  the  stake  was  carelessly 
and  improperly  driven,  that  assuming  the  State  owed  a  duty  to  the 
claimant  that  it  should  be  properly  and  carefully  driven,  the  State  was 
negligent,  that  this  negligence  was  the  proximate  cause  of  the  claimant's 
injury,  and  that  the  claimant  was  free  from  contributory  negligence. 

On  the  question  of  whether  the  State  owed  a  duty  to  the  claimant 
which  required  that  the  stake  should  be  driven  w^ith  reasonable  care,  the 
Court  held  that  the  State  did  owe  such  a  duty,  basing  its  decision  on  the 
general  proposition  that  a  man  must  do  the  things  which  he  has  the  right 
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to  do,  or  which  are  inherently  lawful  in  themselves,  if  properly  done,  with 
reasonable  care  and  due  regard  for  the  welfare  and  safety  of  the  prop- 
erty and  person  of  his  neighbor;  and  that  this  standard  of  conduct 
which  applies  among  individuals  also  applies,  imder  the  facts  in  this 
case  between  the  State  and  its  citizens  (section  264  of  the  Code  of  Civil 
Procedure) . 

The  Court  held  that  the  decisions  governing  the  duty  of  the  owner  of 
real  property  to  persons  coming  upon  it  had  no  application,  that  the 
State  did  not  own  the  premises,  and  that  the  question  of  ownership  of 
the  locus  in  qiw  is  of  no  importance  here,  further  than  to  leave  no 
doubt  that  the  claimant  was  where  she  had  a  right  to  be,  and  was 
doing  what  she  had  a  right  to  do.  Assuming  that  the  State  was  within 
its  rights  in  making  a  survey  and  driving  the  stake  at  that  point,  the 
claimant  has  as  much  right  there  as  the  State,  its  employees,  or  its 
stake.    Sannucci  v.  State,  16  C.  C.  106. 

The  claimant  was  employed  by  the  State  as  a  cleaner  at  the  State 
Capitol.  He  was  told  to  clean  certain  high  windows  in  the  Tax  Com- 
mission's office,  and  for  that  purpose  picked  out  from  among  several 
ladders  a  light  fourteen-foot  step-ladder.  Claimant  was  on  the  ladder^ 
on  the  next  step  to  the  top,  when  the  step  gave  way,  then  several  steps 
broke  one  after  the  other  as  he  struck  them  until  he  fell  through  the 
ladder  to  the  floor. 

Beviewing  the  evidence  the  Court  held  that  this  ladder  was  not  of 
proper  construction,  that  the  constant  use  of  the  ladder,  so  constructed, 
weakened  it  and  made  it  luisafe,  that  it  was  unsafe  at  the  time  of  the 
accident  and  that  the  State  had  failed  in  its  duty  to  provide  him  with 
a  safe  place  in  which  to  work. 

There  was  a  conflict  of  evidence  as  to  whether  the  cleaning  boss  had 
warned  the  claimant  not  to  use  that  particular  ladder.  The  Court  held 
that  if  the  cleaning  boss  felt  it  his  duty  to  warn  claimant  about  the 
weakness  of  the  step-ladder,  it  was  his  duty  to  tell  claimant  to  stop 
using  it,  that  it  was  the  duty  of  the  State  to  see  that  it  was  proper 
for  the  purposes  for  which  it  was  being  used  and  also  its  duty  to  inspect 
this  ladder  and  keep  it  in  repair  and  safe  condition;  that  the  State 
failed  in  this  duty  to  the  claimant  and  for  this  failure  was  liable  to  him 
for  the  damages  directly  resulting  from  the  accident. 

The  Court  held,  however,  that  the  evidence  was  insufiicient  to  charge 
the  State  for  a  certain  chronic  physical  condition  of  the  claimant  which, 
so  far  as  the  evidence  disclosed,  might  have  been  due  to  some  prior 
and  continuing  cause  rather  than  to  the  fall  itself.  Christian  v.  State, 
16  C.  C.  122. 

On  March  23,  1915,  between  7:30  and  8:00  P.  M.,  the  claimant  was 
walking  westerly  in  front  of  the  State  armory  in  Elmira.  A  stairway 
parallel  with  the  front  of  the  building  led  down  to  the  basement  from 
the  east  to  the  west.  The  south  side  and  west  end  of  the  opening  were 
protected  by  an  iron  rail,  the  north  side  was  closed  by  the  building  itself, 
the  east  or  upstair  end  was  open.  In  order  to  avoid  a  large  crowd 
collected  in  front  of  the  armory,  the  claimant  tried  to  make  her  way 
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to  the  right  and  around  the  edge  of  the  crowd.  She  walked  directly 
into  the  unprotected  opening  at  the  east  side  of  the  stairway  and  fell 
to  the  bottom  of  the  stairs,  severely  injuring  herself. 

The  Court  held  that  the  position  of  the  stairway,  taken  in  connection  - 
with  the  surroundings,  made  the  use  of  the  sidewalk  dangerous;  that 
the  State  not  only  should  have  foreseen,  but  had  foreseen,  the  danger 
because  it  had  guarded  the  opening  so  as  to  protect  a  person  coming 
from  the  west,  but  that  it  had  failed  in  its  duty  to  protect  a  person  coming 
from  the  east;  and  that,  under  all  the  circumstances,  the  claimant  was 
free  from  contributory  negligence.  Brownlow  v.  State,  16  C.  C.  125. 

The  claimant,  while  driving  a  horse  and  covered  wagon,  started  to 
cross  the  lift  bridge  over  the  Erie  canal  on  Salina  street,  Syracuse.  The 
bridge  started  to  rise  after  he  was  upon  it.  He  hurried  to  get  across  the 
bridge,  but  when  he  reached  the  further  edge  the  bridge  was  up  about 
two  feet.  The  horse  jumped  off  the  bridge,  pulling  the  wagon  after  him. 
The  wagon  tipped  over.  The  claimant  and  his  horse  were  injured  and 
the  wagon  was  rendered  valueless. 

The  Court  held  from  the  evidence  that  the  claimant  was  not  properly 
warned  that  the  bridge  was  to  be  raised  and  that  he  was  allowed  to  get 
on  the  bridge  through  the  negligence  of  the  State's  employees,  which 
employees  were  charged  with  the  duty  of  protecting  the  public  when 
the  bridge  was  being  raised;  that  having  gotten  on  the  bridge  and  finding 
that  the  bridge  was  about  to  go  up,  the  claimant  was  warranted  in  trying 
to  get  off  the  bridge  as  soon  as  possible  and  in  not  taking  the  chances 
of  remaining  high  up  in  the  air  with  his  horse  and  wagon  until  the 
bridge  was  lowered;  that  under  the  circumstances  he  was  not  charged 
with  the  same  duty  of  care  as  he  would  have  been  if  he  had  had  plenty 
of  time  to  think  and  to  decide  upon  the  best  course. 

The  claim  was  allowed  as  to  the  direct  injuries  to  the  claimant  and 
his  horse  and  the  loss  of  his  wagon.  The  Court  held,  however,  that  the 
evidence  failed  to  show  that  the  claimant  suffered  from  a  chronic  condi- 
tion alleged  to  have  resulted  from  the  effects  of  a  blow  on  the  head; 
and  refused  any  award  on  this  score.    France  v.  State,  16  C.  C.  137. 

On  August  11,  1913,  claimant  w^as  driving  an  automobile  along  State 
highway  No.  27,  which  is  the  main  traveled  route  between  the  Adirondaxjk 
section  and  the  main  east  and  west  highway  across  the  State  passing 
through  Utica.  It  was  necessary  for  her  to  turn  sharply  to  the  north- 
east to  pass  over  Main  street  bridge  crossing  the  Black  River  canal  at 
Boonville,  N.  Y.  Striking  the  planks  near  tlie  right  side  which  ran 
lengthwise  on  top  of  the  floor,  she  turned  the  car  sharply  to  the  left  and 
ran  against  a  suspension  rod  on  the  left  side.  With  the  assistance  of 
several  people,  the  car  was  pulled  back,  straightened  around,  the  engine 
cranked,  and  she  got  back  into  the  machine.  She  started  the  car  for- 
ward across  the  bridge  when  the  bridge  structure  settled  at  one  comer. 
Claimant,  to  avoid  tipping  over,  turned  the  car  "  head  on  *'  in  the 
direction  of  the  settling.  When  the  bridge  struck  the  edge  of  the  canal 
bank  and  stopped,  part  was  on  the  bank  and  part  in  the  canal.  The 
car  was  right  side  up,  tipped  sharply  forward  and  directly  against  the 
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right  side  of  the  bridge  at  its  lowest  part  as  it  collapsed.  The  other 
three  corners  of  the  bridge  remained  substantially  in  place.  Claimant 
was  thrown  forward  against  the  wheel  and  back'  against  the  seat  and 
received  injuries  for  which  she  brought  the  present  claim. 

The  evidence  showed  that  the  State  had  actual  notice  of  the  inade- 
quacy of  the  bridge.  The  Superintendent  of  Public  Works  in  1912  had 
approved  in  writing  a  bill  providing  for  the  building  of  a  new  bridge 
and  this  bill  became  a  law  fifteen  months  before  the  accident.  The  Court 
held  that  the  State,  was  clearly  .negligent  in  permitting  the  use  of  the 
bridge  under  such  circumstances,  that  although  the  claimant's  course 
when  she  first  came  upon  the  bridge  was  erratic,  nevertheless  at 
the  time  of  the  actual  falling  of  the  bridge  her  car  was  in  a  proper  place 
and  nothing  was  done  by  her  at  that  time  to  cause  the  bridge  to  give 
way  and  settle  down.  The  manner  of  the  settling  of  the  bridge  and  the 
fact  that  it  did  not  commence  to  settle  where  claimant  hit  the  suspen- 
sion rod  disproves  the  State's  contention  that  the  collision  of  claim- 
ant's auto  with  the  suspension  rod  was  a  contributing  cause  of  the 
accident.    Emerson  v.  State,  16  C.  C.  144. 

Claimant  had  for  several  years  traveled  between  Schenectady  and 
Rotterdam  Junction  on  a  forty-passenger  auto  bus.  On  April  24,  1915, 
she,  with  other  people,  boarded  this  bus  at  Schenectady,  paid  her  fare 
and  became  a  passenger.  While  proceeding  westerly  on  a  State  high- 
way, the  bus  passed  on  to  the  bridge  over  the  Erie  canal  known  as  Van 
Slyke's  bridge.  The  bridge  suddenly  collapsed,  carrying  the  bus  and 
occupants  down  about  twenty  feet  to  the  canal  bed,  injuring  the  claimant 
and  other  passengers. 

Six  years  before  the  accident  the  section  superintendent  in  the  employ 
of  the  Superintendent  of  Public  Works  had  placed  sign  boards  near  each 
end  of  the  bridge.  The  notice  on  the  sign  boards  was  the  usual  notice 
signed  by  the  Superintendent  of  Public  Works  that  loads  of  more  than 
two  and  one-half  tons  were  forbidden  to  cross  the  bridge.  At  the  time 
of  the  accident  one  of  the  signs  remained  near  the  Rotterdam  end  of  the 
bridge,  but  there  was  no  proof  that  the  sign  board  at  the  Schenectady 
end  was  in  place  at  that  time. 

From  the  evidence,  including  a  very  careful  inspection  of  the  pieceb 
of  bridge  timbers  introduced  in  evidence  as  exhibits,  the  Court  held  that 
the  bridge  was  not  only  unsafe  for  a  two  and  one-half  ton  load  but  was 
unsafe  for  any  load,*  and  that  the  State  could  have  discovered  this  con- 
dition by  a  proper  test,  but  that  no  such  test  was  ever  made. 

Claimant  had  passed  over  the  bridge  in  this  forty-passenger  auto  bus 
several  times  a  week  for  several  years,  and  to  all  appearances  the  bridge 
would  hold  much  more  than  two  and  one-half  tons,  for  she  had  been 
many  times  a  part  of  a  load  much  heavier  than  two  and  one-half  tons 
which  had  gone  safely  over  the  bridge.  The  Court  held  that,  whatever 
the  form  of  the  notice,  the  fact  that  traffic  was  not  actually  stopped 
over  the  bridge  gave  the  notice  the  character  of  a  warning  of  its  not 
being  safe  for  more  than  two  and  one-half  tons  and  could  not  be  taken  as 
a  prohibition  to  use  the  bridge  for  more  than  two  and  one-half  tons. 
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If  the  Superintendent  of  Public  Works  knew  or  had  reason  to  believe 
that  the  bridge  was  not  safe  for  loads  weighing  more  than  two  and 
one-half  tons  it  was  his  duty  to  have  a  test  made  and  find  out  what 
was  the  actual  condition  of  the  bridge.  If  found  to  be  in  a  dangerous 
condition  for  twp  and  one-half  tons  or  any  other  usual  load  which  might 
be  expected  to  pass  over  such  a  bridge  in  such  a  place,  he  should  cause  to 
be  put  up  signs  to  attract  the  attention  of  all  persons  who  might  desire 
to  use  the  bridge,  and  then  within  a  reasonable  time,  make  such  repairs, 
changes  or  replaceAients  as  would  make  the  bridge  a  proper  bridge  for 
the  traffic  to  be  accommodated  at  that  locality  at  that  time.  Small  sign 
boards  placed  over  to  one  side  of  the  road  and  left  there  for  five  years 
do  not  constitute  the  kind  of  protection  to  which  the  citizens  of  this 
and  other  States  are  entitled  when  they  are  passing  over  bridges  built, 
owned  and  maintained  by  the  State  of  New  York.  Beeman  v.  State, 
16  C.  O.  153. 

The  claimants,  husband  and  wife,  started  out  on  an  automobile 
trip.  The  wife  had  their  only  child,  about  three  years  old,  on  her  lap. 
Proceeding  northerly  from  their  home  in  Cortland  they  passed  on  to 
that  portion  of  the  Pompey-Jamesville  State  highway  known  as  Bar- 
rows Hill.  This  highway  was  being  resurfaced  with  a  mixture  of  oil 
and  stone.  It  was  maintained  by  the  State  under  the  patrol  system. 
The  husband,  in  driving  over  the  newly  placed  oil  and  stone  on  the  road 
south  of  Barrows  Hill,  had  found  it  hard  and  good  wheeling,  but  too 
much  oil  had  been  placed  on  some  portions  of  the  easterly  side  of  the 
macadam  leading  down  Barrows  Hill,  producing  a  slippery  and  danger- 
ous condition.  As  the  car  started  down  Barrows  Hill  the  hind  wheels 
slewed  to  the  right  and  off  on  to  the  dirt  roadway  to  the  east  of  the 
macadam,  and  the  right  front  wheel  also  went  off  the  macadam.  The 
husband  swung  the  front  of  the  car  to  the  right  and  thlis  brought  the 
four  wheels  on  to  the  dirt  portion  of  the  roadway.  The  machine  was 
in  high  gear.  He  then  turned  the  front  wheels  to  the  left  «and  put  on 
more  gas.  The  left  front  wheel  got  into  a  groove  between  the  macadam 
and  dirt,  and  the  car  proceeded  down  the  hill  with  the  left  front  wheel 
grinding  against  the  stone  shoulder.  Suddenly  the  left  front  tire  was 
torn  from  the  wheel,  the  machine  started  to  the  left  and  diagonally 
across  the  macadam,  the  back  end  slewed  to  the  right  on  oily  surface, 
and  finally  rolled  over  as  it  approached  the  westerly  side  of  the  macadam 
which  had  much  less  oil  on  it  and  was  therefore  much  dryer.  The  claim- 
ants were  seriously  injured. 

There  were  two  phases  of  the  accident  —  the  slewing  off  the  macadam 
and  the  slewing  across  the  road  after  the  car  got  back  on  again.  The 
Court  held  that  the  first  slewing  was  caused  directly  by  the  negligence 
of  the  State;  that  the  second  was  the  result  of  the  State's  negligence 
both  in  the  original  slewing  and  the  slippery  condition  where  the  second 
slewing  occurred,  but  that  the  husband  was  also  negligent  in  putting  on 
power  and  trying  to  push  over  the  shoulder  without  first  putting  on  his 
brakes  and  getting  into  lower  gear,  and  that  his  contributory  negligence 
barred  his  recovery. 
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The  Court  held,  however,  under  the  authorities  in  this  State,  that  the 
negligence  of  the  husband  could  not  be  imputed  to  his  wife,  and  made 
an  award  in  her  favor  in  the  sum  of  $9,000. 

The  State  contended  that  the  work  of  oiling  and  stoning  was  the  work 
of  an  independent  contractor  and,  not  having  been  accepted  by  the  State 
at  the  time  of  the  accident,  the  State  was  relieved  from  liability.  The 
Court  held,  however,  that  the  State  could  not  thus  relieve  itself  from 
liability.  The  evidence  showed  that  the  road  remained  in  control  of  and 
under  the  jurisdiction  of  State  authorities,  and  was  actually  being 
inspected  and  patrolled  by  them  while  the  work  was  in  progress;  in 
addition,  the  road  was  at  the  time  of  the  accident  open  for  public  travel. 
Shearman  v.  State,  16  C.  C.  159. 

Claimant  was  riding  in  a  one-seated  carriage,  the  horse  being  driven 
by  a  friend,  Mrs.  Kelly.  The  horse  and  carriage  belonged  to  Mrs.  Kelly  or 
her  husband,  and  the  claimant  did  not  have  or  exercise  any  authority  or 
control  over  the  horse  or  the  driving  of  it.  On  their  way  home  it  was 
necessary  to  travel  over  a  county  highway  maintained  by  the  patrol  system 
and  from  said  highway  to  a  road  leading  to  Craigville  station.  From  the 
junction  of  these  two  roads  the  grade  of  the  county  highway  inereaaed 
gradually  from  the  point  of  junction  of  the  two  roads  until  at  the  poipt 
where  the  claimant  was  injured  the  side  of  the  traveled  portion  of  the  said 
county  highway  nearest  the  Craigville  station  road  was  four  and  a  half 
feet  higher  than  the  grade  of  the  latter  road,  and  the  land  between  the 
two.  Upon  reaching  the  junction,  Mrs.  Kelly  by  mistake  failed  to  turn 
from  the  county  highway  into  the  Craigville  station  road,  but  proceeded 
along  the  county  highway  for  about  twenty  feet,  when  she  discovered  her 
error  in  failing  to  turn  into  the  Craigville  station  road.  Thereupon  she 
intentionally  turned  her  horse  to  the  right  in  an  effort  to  drive  into  and 
upon  the  Craigville  station  road,  but  in  doing  so  drove  off  the  road  and 
into  said  ditch  and  upset  the  horse  and  carriage  and  threw  the  claimant 
and  herself  to  the  ground  causing  to  the  claimant  the  injuries  here 
involved.  It  was  dark  at  the  time  and  Mrs.  Kelly  was  unfamiliar  with 
the  road.  The  claimant  based  her  claim  for  compensation  for  her  injuries 
upon  the  alleged  negligence  of  the  state  in  failing  to  platie  and  maintain 
a  guard  rail  along  the  side  of  the  county  highway  from  the  junction  of  the 
two  roads  up  the  grade  between  the  edge  of  the  road  and  the  bottom  of  the 
onbankment  which  it  had  created. 

The  Court  held  that  the  evidence  warranted  the  conclusion  that  Mrs. 
Kelly  was  guilty  of  contributory  negligence  which  would  have  barred  a 
recovery  by  her  had  she  been  the  claimant,  but  that  the  claimant  was  a 
mere  passenger  under  circumstances  which  precluded  the  court  from 
imputing  Mrs.  Kelly's  negligence  to  her  or  charging  her  with  it,  and  there 
was  no  evidence  that  she  failed  in  any  duty  whatsoever. 

The  Court  held  that  whether  the  failure  of  the  srtate  to  place  a  guard 
rail  along  the  embankment  between  these  two  roads  at  their  junction 
amounted  to  negligence  was  a  question  of  fact  which  in  ordinary  litigation 
would  be  for  the  jury  and  under  the  procedure  relating  to  the  Court  of 


428  Index  Digest 


NEGLIGENCE  —  Continued .  Page. 

Claims  was  for  the  Court.  This  question  depended,  in  any  case,  upon  the 
facts,  circumstances  and  surroimdings  involved.  It  was  the  opinion  of  the 
Court  that  because  of  the  location  of  these  two  roads,  the  abrupt  rise  in 
grade,  and  the  ditch  alongside  of  the  road,  the  exercise  of  due  care 
required  the  installation  of  a  guard  rail  by  the  state. 

The  negligence  of  Mrs.  Kelly  and  of  the  state  constituted  concurring, 
efficient,  proximate  causes  of  the  claimant's  injuries,  and  that  being  so  the 
claim  against  the  state  for  compensation  was  well  predicated. 

Claimant  was  allowed  $45  paid  to  doctors,  $1  paid  for  drugs,  and  $250 
for  her  personal  injuries,  making  a  total  award  for  $296.  Graham  v. 
State,  17  C.  C.  27. 

The  claimant  was  riding  in  an  automobile  owned  by  her  husband  and 
which  was  being  operated  by  him  without  the  exercise  on  her  part  of  any 
direction,  control  or  authority  in  connection  with  the  driving  or  manage- 
ment of  the  same.  While  they  were  in  the  act  of  turning  from  one  high- 
way onto  a  state  highway  maintained  under  the  patrol  system,  the  auto- 
mobile slid  into  a  ditch  at  a  culvert  on  the  aide  of  the  latter  highway, 
causing  the  personal  injuries  to  recover  damages  for  which  the  present 
claim  was  filed.  The  Court  found  that  the  facts  warranted  the  conclusion 
that  the  accident  was  due  not  only  to  the  negligence  of  the  husband  in 
driving  the  car  at  an  excessive  speed  at  the  turn  and  in  otherwise 
improperly  manipulating  the  machine  at  that  point,  but  was  also  due  to 
the  negligence  of  the  state  in  building  and  maintaining  the  state  highway 
with  an  unusual  crown  and  in  failing  properly  to  guard  the  open  ditch 
and  culvert. 

Whether  a  guard  rail  at  a  given  place  along  a  public  highway  is 
required  by  the  exercise  of  due  care  and  prudence,  and  its  omission 
amoimts  to  negligence,  is  a  question  of  fact  within  the  proper  sphere  of 
determination  of  this  Court. 

The  Court  held  that  under  the  circumstances  of  this  case  and  the  evi- 
dence received  on  the  trial  the  negligence  of  her  husband  could  not  be 
imputed  to  the  claimant  and  that  she  personally  was  not  guilty  of  any 
negligence. 

If  the  negligent  acts  of  two  or  more  persons  concur  in  contributing  to 
an  accident,  and  both  are  efficient  and  proximate  causes  thereof,  the 
injured  person  may  hold  them  jointly  and  severally  liable.  In  this  case 
there  are  two  proximate  concurring  causes  of  the  injury,  and  the  state 
can  be  held  liable  because  one  of  such  causes  wae  attributable  to  the  fault 
of  its  officials  and  servants. 

The  Court  held  that  the  claimant  was  therefore  entitled  to  recover 
against  the  state  such  damages  as  would  compensate  her  for  her  injuries 
which  were  found  to  be  the  sum  of  five  hundred  dollars.     Osterhout  v. 

State,  17  C.  C-  31. 

West  Gtenesee  street  in  Syracuse,  N.  Y.,  crosses  the  Erie  canal  over  a 
hoist  bridge  owned  and  controlled  by  the  state.  W^hen  raised  the  bottom  of 
the  bridge  was  up  about  nine  feet  and  four  inches  above  the  surface  level 
of  the  street,  and  there  was  an  open  space  left  in  the  street.    At  all  such 
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times  this  open  space  and  the  exposed  canal  were  unguarded  by  any  gate, 
or  other  barrier,  to  prevent  travellers  going  into  the  canal.  A  street  sur- 
face electric  car  track  extended  along  said  street  and  across  said  bridge. 
About  eighty-two  feet  east  of  the  canal  was  a  steam  railroad  bridge  cross- 
ing over  the  street.  When  the  hoist  bridge  is  up  it  is  in  the  same  line  of 
vision  as  the  railroad  bridge  to  a  person  approaching  the  canal  from  the 
west  on  said  street.  An  electric  light  pole,  carrying  an  arc  light  about 
twenty- five  feet  above  the  street  surface,  stpod  on  the  east  side  of  the 
street  about  eighteen  feet  west  of  the  canal  bridge.  When  the  hoist  bridge 
was  up  after  dark  the  light  from  this  lamp  was  intercepted  by  the  hoist 
bridge  to  such  an  extent  that  it  did  not  shine  into  the  canal,  but  caused 
the  bridge  to  cast  a  shadow  into  the  latter.  At  such  times  the  canal  under 
the  bridge  presented  the  same  appearance  as  the  street  surface,  and  to  one 
approaching  it  from  the  west  the  open  space  under  the  bridge  appeared  to 
be  a  part  of  the  street.  On  November- 2,  1913,  Thomas  H.  Bennett,  the 
husband  of  the  decedent,  was  driving  his  automobile  down  West  Genesee 
street  from  a  westerly  direction  and  approaching  the  hoist  bridge.  The 
decedent  sat  on  the  rear  seat.  The  top  was  up  and  the  electric  headlights 
were  out,  owing  to  the  traffic  rules  of  the  city  of  Syracuse  with  which 
Bennett  was  familiar.  It  was  dark.  Mr.  Bennett  drove  the  machine  down 
the  south  side  of  the  street,  and  on  the  south  side  of  the  car  tracks,  until 
he  came  to  a  street  car  standing  on  the  curve  in  the  tracks  west  of  the 
hoist  bridge.  The  street  car  was  headed  easterly,  its  front  end  being 
about  fifty  feet  west  of  the  canal.  The  automobile  crossed  the  car  tracks 
just  west  of  the  car.  Bennett  drove  by  it  at  about  six  miles  an  hour.  As 
he  passed  the  front  end  of  the  car  he  saw  a  red  lantern  standing  east  of  it 
and  in  front  of  the  car,  between  the  car  tracks.  It  stood  about  twelve 
feet  west  of  the  canal  and  was  well  toward  the  southerly  side  of  the 
street.  The  automobile  proceeded  past  it  on  the  northerly  side  of  the 
street  until  it  reached  the  canal.  Unknown  to  Bennett,  or  the  occupants 
of  the  automobile,  the  hoist  bridge  was  up  and  the  automobile  ran  slowly 
into  the  canal  and  Mary  Scott  Bennett  was  drowned.  None  of  the  occu- 
pants of  the  automobile  knew  the  canal  bridge  was  a  hoist  bridge,  and 
Bennett  believed  it  to  be  a  stationary  bridge  and  was  ignorant  of  the 
fact  that  the  water  which  it  spanned  was  the  Erie  canal.  The  employees 
of  the  state  at  this  time  had  raised  the  bridge  to  allow  a  boat  to  pass, 
and  to  warn  the  public  had  placed  the  lantern  as  above  described.  A 
fiagman  was  stationed  on  the  east  side  of  the  canal  with  a  red  lantern  in 
his  hand.  It  was  his  duty  to  guard,  as  best  he  could,  six  openings  or 
approaches  to  the  bridge,  three  on  each  side  of  the  canal.  The  state 
furnished  no  other  protection  to  the  public,  except  a  gong,  which  was 
tapped  two  or  three  times  before  the  bridge  was  raised,  but  ceased  after  it 
was  raised.  This  gong  was  sounded  only  at  a  time  when  the  occupants  of 
the  automobile  were  too  far  away  to  hear  it.  The  flagman  swimg  his  lan- 
tern usually  when  he  saw  some  one  approaching,  and  he  did  not  see  this 
automobile  and  he  gave  no  warning.  The  same  system  of  warning  to  the 
public  and  the  situation  described  had  existed  at  this  point  for  many 
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years.  This  street  is  much  traveled  and  is  the  main  highway  for  traffic 
east  and  west.  The  occupants  of  the  automobile  were  residents  of  the 
city  of  Oswego,  N.  Y.  The  decedent  had  no  direction  or  control  of  the 
automobile  whatever. 

The  Court  held  that  the  bridge  maintained  by  the  state  created,  when 
raised,  an  exceedingly  dangerous  situation.  It  developed  upon  the  state  to 
use  reasonable  care  to  protect  motorists  and  others  from  injury  as  a  result 
of  the  conditions  which  it  created.  Instead,  it  maintained  and  operated 
its  bridge  at  night  without  adequate  light,  without  barrier,  gate  or  proper 
mechanical  warning  device  and  with  but  one  flagman  who,  obviously,  was 
inadequate  for  the  responsibilities  imposed  upon  him.  The  Court  further 
held  that  the  decedent  personally  was  free  from  contributory  negligence 
and  that  Mr.  Bennett's  failure  to  halt,  when  he  discovered  the  red  lantern, 
was  due  to  no  n^ligence  of  his  own,  but  wholly  to  the  inadequacy  of  the 
warning  light  and  the  misleading  position  in  which  it  was  placed,  and 
the  surroundings  and  circumstances  under  which  he  approached  it.  Even 
were  he  negligent,  his  negligence  could  not  be  imputed  to  the  decedent,  for 
she  neither  possessed  nor  exercised  any  direction  or  control  over  the  auto- 
mobile at  the  time. 

An  award  was  accordingly  made  for  the  claimant  for  $10,000,  with 
interest  from  November  2,  1913.     Scott  v.  State,   17  C.  C.  38. 

The  automobile  accident  involved  in  this  claim  is  the  same  as  that 
described  in  the  Scott  claim.  No.  2752-A,  reported  in  17  C.  C.  Rep.  38. 
That  claim  was  for  the  death  of  claimant's  wife  while  riding  in  an  auto- 
mobile driven  by  the  claimant  and  which  was  precipitated  into  the  canal 
at  West  Qenesee  street,  Syracuse,  owing  to  the  negligence  of  'the  state  in 
operating  a  lift  bridge  at  that  point.  The  present  claim  is  for  the  damage 
which  accrued  to  the  claimant  by  reason  of  the  injury  to  his  car,  clothing 
and  other  personal  property  at  the  same  time.  The  Court  held  that  the 
decision  of  the  court  in  the  Scott  claim  is  binding  in  this  claim,  and 
accordingly  made  an  award  for  the  claimant  in  the  stun  of  $859.09. 
Bennett  v.  State,  17  C.  C.  44. 

On  the  evening  of  April  25,  1915,  the  claimant  was  about  to  enter  the 
State  Keservation  at  Niagara  Falls  when  he  tripped  over  a  small  dark 
wire  about  twelve  inches  from  the  ground  which  was  strung  along  the 
paths  in  the  park.  The  claimant  knew  that  the  reservation  was  a  public 
park,  but  he  was  a  stranger  to  the  surroundings  and  did  not  know  of  the 
existence  of  this  wire  which  in  the  dark  at  that  time  was  invisible.  There 
was  no  dividing  line  separating  a  place  where  the  public  were  entitled  to 
walk  from  a  place  where  they  were  not  entitled  to  walk,  and  the  public 
were  at  liberty  to  walk  on  the  grass  on  the  paths  as  they  chose.  The 
superintendent  of  the  park  testified  that  the  reason  why  the  wire  was 
strung  along  the  paths  was  that  he  desired  to  maintain  the  edge  of  the 
grass  along  the  walk  in  a  better  condition  than  it  could  be  maintained 
without  some  device  to  keep  the  public  from  walking  on  this  grass  edge. 

The  Court  held  that  the  claimant  was  not  guilty  of  contributory 
negligence  and  that  the  state  was  guilty  of  gross  negligence  in  maintaining 
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a  wire  in  this  position  along  the  paths  in  the  park;  and  made  an  award 
in  favor  of  the  claimant  for  the  sum  of  $5,000.  Smith  v.  State,  17  C.  C. 
98. 

The  duty  of  the  State  to  fumiah  a  lock  tender  on  one  of  its  canals  a 
reasonably  safe  place  in  which  to  work  may  not  be  delegated. 

A  man  seyenty-nine  years  of  age,  without  previous  experience  as  a  lock 
tender,  entered  the  employ  of  the  State  in  that  capacity  at  jimction  lock 
No.  14  of  the  Ghamplain  canal  at  Fort  Edward,  N.  Y.,  and  on  the  night 
of  the  sixth  day  of  his  service,  while  opening  the  westerly  gate  and  push- 
ing the  gate  beam  over  the  stairway,  across  the  top  of  which,  for  passage, 
were  planks  laid  loosely  side  by  side,  he  fell  to  the  bottom  of  the  stair- 
way, sustaining  injuries  which  resulted  in  his  death  within  a  month. 
Ui>on  the  hearing  of  a  claim  for  damages  it  appeared  that  the  distance 
from  the  top  of  the  stairway  to  the  inside  of  the  plank  horizontally  was 
six  feet,  and  from  the  plank  to  the  bottom  of  the  stairway  vertically  was 
also  six  feet,  and  except  for  the  planks  the  stairway  top  was  entirely  open. 
It  further  appeared  that  at  the  time  of  the  accident  a  lamp  post  stood 
near  the  stairway  and  planks,  but  the  State's  employees  had  omitted  to 
furnish  any.  lamp  for  it.  Held,  that  the  negligence  of  the  State  was  the 
proximate  cause  of  the  death  of  decedent  and  the  claim  is  allowed  at 
$500. 

Though  the  lock  was  designed  for  the  installation  of  a  power 
system  of  operation,  the  State  should  have  required  the  stairway  to  be 
closed  so  long  as  manual  operation  of  the  gates  was  continued,  or  should 
have  provided  a  proper  and  protected  passageway  across  it. 

The  burdoi  was  upon  the  State  to  establish  that  the  deceased  was 
guilty  of  contributory  negligence.  Code  Civ.  Pro.  §  841-b.  His  mere 
fall,  under  the  circumstances  d€scribed,  was  not  enough  to  raise  the 
inference  that  any  carelessness  on  his  part  contributed  to  it. 

It  is  not  enough  that  he  knew  of  the  existence  of  defects  in  the  place 
of  his  work  to  charge  him  with  an  assumption  of  the  risks  involved, 
but  the  riaks  themselves  must  have  been  obvious  under  all  the  circimi- 
stances.  From  a  consideration  of  the  evidence,  the  Court  held  that  it 
did  not  affirmatively  appear  that  the  risks  involved  were  obvious  and 
apparent  under  the  circumstances  to  the  deceased,  and  therefore  that 
they  were  assumed  by  him.  The  brevity  of  the  decedent's  employment 
and  experience  was  a  potent  factor  in  leading  the  Court  to  this  con- 
clusion. 

Brougham  v.  State,  18  C.  C 126 

It  is  the  duty  of  the  State  to  protect  the  traveling  public  on  its  patrol 
system  highways  from  dangers  likely  to  arise  from  peculiar  conditions 
surrounding  a  curve  in  a  highway  which  make  it  an  extremely  dangerous 
place  for  automobiles  in  the  night-time. 

The  question  of  the  dangerous  condition  of  any  particular  place  in  a 
highway  must  be  answered  in  view  of  what  may  be  expected  from  an 
ordinary  driver  under  ordinary  conditions  in  the  use  of  the  highway  at 
that  place. 
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Claimant's  intestate,  while  driving  his  automobile  in  the  night-time  at 
from  ten  to  fifteen  miles  an  hour  south  along  a  highway  imder  the  State 
patrol  system  which  was  also  a  trunk  highway  leading  into  Pennsylvania 
where  he  had  his  home  and  to  which  he  was  returning,  encountered  a 
heavy  fog,  and  having  passed  through  a  small  hamlet  instead  of  taking 
the  curve  to  the  left  around  a  knoll  known  as  "  dug  hill "  he  proceeded 
straight  ahead  and  his  car,  in  going  over  a  retaining  wall  which  was  just 
beyond  the  outside  curve  of  the  road,  turned  turtle,  fell  on  and  killed 
him.  The  Court  on  inspecting  the  curve  at  "  dug  hill "  found  it  extremely 
dangerous  for  night  do-iving  when  upproaching  from  the  north,  and  the 
evidence  disclosed  that  this  was  not  the  first  fatal  accident  at  said 
curve.  Held,  that  it  was  the  duty  of  the  State  to  provide  some  method 
to  protect  the  ordinary  auto  traveler  in  the  night-time,  and  that  claimant 
was  entitled  to  an  award,  as,  had  a  suitable  barrier  been  placed  by  the 
State  at  the  curve,  the  accident  might  not  have  happened. 

That  being  in  the  country  with  no  facilities  for  putting  up  for  the 
night  the  deceased  was  justified  in  proceeding  through  the  fog  on  his 
way  home  and  in  the  circumstances  was  using  proper  care. 

Johnson  v.  State,  18  C.  C 152 

Aff'd  18  C.  C.   (Appellate  Division) 261 

See  Catherine  Stbeet  Bridge,  ST&ACfuSE;  Chapel  Stiieet  Bridge, 
LocKPORT;  Erie  Street  Bridge,  Buffalo;  Exchange  Street 
Bridge,  Rochester;  Plymouth  Avenue  Bridge,  Rochester; 
Sauna  Street  Bridge,  Syracuse;  State  Street  Bridge, 
Buffalo;  State  Street  Biridge,  Syracuse;  Twenty-third  Stboset 
Bridge,  Watervuet;  West  Main  Street  Bridge,  Rochester. 
See  Leakage,  Overflow  and  Flooding;  Personal  Injury;  Bridges; 
Culverts. 

NEW  ENGLAND  BRICK  CO.  v.  STATE,  16  C.  C.  313. 

NEWTON,  WILLIAM  H.,  AND  ANO.  v.  STATE,  13  C.  C.  246. 

NEWTON,  WILLIAM  H.,  AND  ANO.  v.  STATE,  13  C.  C.  247. 

NEW  YORK  CENTRAL  R.  R.  CO.  v.  STATE,  18  C.  C 45 

NEW  YORK,  CITY  OF,  v.  STATE,  16  C.  C.  21. 
16  C.  C.  (Appellate  Division)  315. 

NEW  YORK  STATE  SCHOOL  OF  AGRICULTURE  AT  CANTON.     See 
Damage;  Lien. 
Ingalls  Stone  Company  v.  State,  16  C.  C.  43. 

NIAGARA  FALLS  RESERVATION. 

Where  the  State  owns  a  reservation  like  that  at  Niagara  Falls  and 
for  its  management  has  created  a  board  whose  duty  it  is  to  "  manage  " 
and  "  control "  the  property  and  pay  into  the  treasury  all  "  rents,  issues 
and  profits  *'  thereof,  inviting  the  public  to  use  the  reservation  and  an 
inclined  railway  operated  in  connection  therewith,  it  is  bound  to  use 
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reasonable  care  to  see  that  persons  using  the  railway  are  not  injured, 
and  for  the  absence  of  such  care  and  for  its  negligence,  where  there  is 
no  contributory  negligence  on  the  part  of  the  claimant,  the  State  is 
liable.    Burks  v.  State,  13  C.  C.  153. 

In  conducting  a  reservation  like  the  Niagara  Reservation  managed  as 
stated  by  commissioners  and  operating  an  inclined  railway  for  the  use 
of  which  it  exacts  a  fare  from  passengers,  the  State  is  not  discharging 
a  governmental  function  and  is  liable  like  a  private  corporation  under 
the  same  facts.    Burks  v.  State,  13  O.  C.  153. 

Under  such  conditions  where  the  State  exacts  a  fare  for  the  use  of 
the  inclined  railway  by  passengers  it  is  to  be  treated  in  its  relation  to 
them  as  a  common  carrier  and  is  bound  to  exercise  more  than  ordinary 
care,  and  for  the  absence  of  such  care  it  is  liable,  provided  the  claimant 
is  free  from  contributory  negligence.    Burks  v.  State,  13  C  C.  153. 

On  the  evening  of  April  25,  1915,  the  claimant  was  about  to  enter  the 
State  Reservation  at  Niagara  Falls  when  he  tripped  over  a  small  dark 
wire  about  twelve  inches  from  the  ground  which  was  strung  along  the 
paths  in  the  park.  The  claimant  knew  that  the  reservation  was  a  public 
park,  but  he  was  a  stranger  to  the  surroundings  and  did  not  know  of  the 
existence  of  this  wire  which  in  the  dark  at  that  time  was  invisible.  There 
was  no  dividing  line  separating  a  place  where  the  public  were  entitled  to 
walk  from  a  place  where  they  were  not  entitled  to  walk,  and  the  public 
were  at  liberty  to  walk  on  the  grass  or  on  the  paths  as  they  chose.  The 
superintendent  of  the  park  testified  that  the  reason  why  the  wire  was 
strung  along  the  paths  was  that  he  desired  to  maintain  the  edge  of  the 
grass  along  the  walk  in  a  better  condition  than  it  could  be  maintained 
without  some  device  to  keep  the  public  from  walking  on  this  grass  edge. 

The  Court  held  that  the  claimant  was  not  guilty  of  contributory  negli- 
gence and  that  the  state  was  guilty  of  gross  negligence  in  maintaining 
a  wire  in  this  position  along  the  paths  in  the  park;  and  made  an  award 
in  favor  of  the  claimant  for  the  sum  of  $5,000.  Smith  v.  State,  17  C.  C. 
08. 

NILES,  ISABEL  W.,  et  al.,  ▼.  STATE,  17  C.  C.  3. 

NINETEENTH  STREET  BRIDGE  (WATERVLIET). 
Murray  v.  State,  16  C.  C.  111. 

NOAKES,  FRED  J.,  v.  STATE,  18  C.  C 121 

NON-NAVIGABLE  STREAM. 

Construction  of  conveyance  of  land  bounded  by,  see  Hinckley  v.  State, 
16  C.  C.  95. 

NON-RESIDENT.    See  Jurisdiction. 

NORTH  SAXINA  STREET  BRIDGE  (SYRACUSE). 
Slive  V.  State,  16  C.  C.  96. 
France  v.  State,  16  C.  C.  137. 
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Where  &  claim  for  n^ligaice,  in  aUowing  an  aqueduct  to  leak  and  fill 
up  the  arches  over  a  creek  with  accumulations  of  ice,  rests  upon  a  notice 
given  to  an  oflloer  of  the  State  of  the  conditions,  no  recovery  can  be  had 
where  it  appears  that  had  the  officer  acted  promptly  upon  the  receipt 
of  the  notice,  the  damages  would  have  happened  despite  anything  that  the 
State  could  have  done.    Town  of  Whites  town  v.  State,  13  G.  C.  269. 

NOTICE  OF  INTENTION. 

Claimant  failed  to  file  the  notice  of  intention,  which  is  required  by 
section  204  of  the  Code  of  Civil  Procedure  in  claims  other  than  for  the 
appropriation  of  land,  and  contended  that  no  such  notice  was  required 
because  the  alleged  damage  was  due  to  the  permanent  improvement  made 
by  the  State  in  constructing  a  dam  which  interfered  with  the  free  fiow 
of  water  in  the  creek  and  caused  the  flooding.  The  Court's  attention 
however  was  not  called  on  the  trial  to  the  fact  that  no  notice  of  inten- 
tion had  been  filed. 

The  court  held  that  the  service  of  the  notice  of  intention  is  jurisdic- 
tional and  cannot  be  waived.  The  jurisdiction  of  the  Court  of  Claims 
to  hear  any  claim  rests  upon  statute  and  in  this  instance  the  statute 
says  that  no  claim  shall  be  "  maintained  '1  against  the  State  imless  such 
a  notice  has  been  filed.  This  language  goes  to  the  very  right  of  the 
claimant  to  maintain  the  action  and  unless  the  notice  is  filed  the  Court 
has  no  jurisdiction  to  entertain  the  claim,  irrespective  of  any  question 
as  to  whether  or  not  the  attention  of  the  Court  was  called  to  the  failure 
to  file  it. 

Butterfield  v.  State,  16  C.  C.  24. 

16  C.  C.   (Court  of  Appeals)   308. 

See  also  the  decision  of  the  Court  of  Appeals  to  the  same  effect  in 
Buckles  V.  State,  16  C.  C.  303. 

In  the  decision  of  the  Court  of  Appeals  in  Butterfield  v.  State,  the 
additional  point  was  decided  that  even  if  the  claim  itself  was  filed  in  the 
clerk's  office  of  the  Court  of  Claims  and  in  the  Attorney-General's  office 
within  the  six  months'  period,  that  fact  did  not  dispense  with  the  neces- 
sity of  filing  the  notice  of  intention  in  both  of  eaid  offices.    16  C.  C.  308. 

The  word  "  appropriation  "  has  a  varying  meaning  but  it  cannot  be 
interpreted  to  include  a  case  of  temporary  or  occasional  flooding  arising 
from  an  improvement  constructed  on  a  stream  below  the  point  of  flood- 
ing. The  exception  of  cases  where  the  State  has  made  an  appropriation 
of  land  is  due  to  the  fact  that  the  appropriation  is  the  act  of  the  State 
itself;  it  has  full  knowledge  of  the  facts,  and  therefore  no  notice  of  inten- 
tion is  necessary.    Butterfield  v.  State,  16  C.  C.  24. 

The  final  estimate  was  made  and  signed  by  the  State  Architect  on 
July  14,  1914,  and  the  notice  of  intention  to  file  the  claim  was  filed 
on  December  30,  1914.  The  Court  held  that  the  notice  was  filed  in  time; 
that  the  six  months'  period  under  section  264  of  the  Code  of  Civil 
Procedure  did  not  commence  to  run  until  the  liability  accrued,  and  that 
the  liability  accrued  when  the  State  Architect  certified  the  final  pay- 
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ment,  in  which  he  did  not  include  the  items  set  forth  in  the  claim  and 
thereby  rejected  them.    W.  L.  Waples  Co.  v.  State,  16  C.  C.  54. 

The  State  contended  that  the  six  months'  period  within  which  the 
notice  of  intention  to  file  the  claim  must  be  filed  under  section  264  of  the 
Code  of  Civil  Procedure,  should  be  computed  from  the  date  of  the  tort, 
and  not  from  the  date  of  the  injury  resulting  to  the  claimant  therefrom. 
The  Court  held  that  this  contention  was  unsound,  that  the  claim  of  the 
claimant  did  not  "  accrue  *'  until  she  had  suffered  the  injury  to  her 
premises  with  its  resultant  loss,  and  that  the  notice  of  intention  had  been 
filed  within  six  months  from  this  time.    Konner  v.  State,  16  C.  C.  92. 

In  claims  where  the  damages  are  continuing  the  claimant  cannot  go 
back  in  his  proof  of  damages  further  than  six  months  preceding  the 
filing  of  the  notice  of  intention. 

Park  V.  State,  16  C.  C.  132. 

In  the  case  of  continuing  damages,  recovery  must  be  limited  to  the 
damages  which  have  accrued  from  six  months  prior  to  the  filing  of  the 
notice  of  intention  down  to  the  time  of  the  filing  of  the  claim. 

Collins  V.  State,  18  C.  C 78 

See  also  Noakes  v.  State,  18  C.  C 121 

NUISANCE. 

In  1912  the  claimant  then  fourteen  years  of  age,  while  passing  the 
State  armory  at  Schenectady,  New  York,  was  injured  by  ice  and  snow 
falling  upon  her  from  the  armory  roof,  from  which  she  sustained  the 
injuries  forming  the  subject  of  this  claim. 

The  Court  found  from  evidence  that  the  guard  on  the  armory  roof 
at  the  point  from  which  the  ice  and  snow  fell  was  inadequate  to  prevent 
such  fall;  that  frequently  theretofore  large  masses  of  ice  and  snow  had 
been  precipitated  from  the  roof  at  the  same  point  and  the  safety  of 
pedestrians  on  a  public  street  thus  menaced;  and  that  the  State  officials 
in  charge  of  the  armory  had  ample  notice  of  these  things  but  had  taken 
no  measures  whatsoever  to  prevent  them. 

The  Court  held  that  the  evidence  was  such  as  would  establish  liability 
against  an  individual  or  a  corporation  in  a  court  of  law  or  equity  and 
that,  therefore,  the  State,  having  by  section  264  of  the  Code  of  Civil 
Procedure  consented  that  this  Court  might  determine  its  liability,  was 
liable  for  the  injuries  sustained.  The  liability  for  the  condition  which 
resulted  in  the  injuries  to  the  claimant  could  be  predicated  either  upon 
the  ground  of  negligence  or  of  nuisance.   Kleinmeier  v.  State,  16  0.  C.  101. 

See  Ndqlioeincib. 
NUSSBAUM,  MYER,  ▼.  STATE,  11  C.  C.  147. 

OAK  ORCHARD  CREEK. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a  portion  of 
the  way  as  a  part  of  thq  feeder  and  connects  three  separate  watersheds, 
and  negligently  permits  gates  at  the  head  of  the  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and  allows 
the  banks  of  the  feeder  to  become  depressed  in  places  and  out  of  repair, 
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it  is  liable  for  damages  occasioned  by  flooding  due  to  its  own  negli- 
gent acts.    Ustrander  v.  State,  11  C.  C.  176. 

Oatrander  v.  State,  11  C.  C.  72. 

Acer  V.  State,  (Claim  Nos.  6258,  6587),  11  C.  C.  72. 

Acer  V.  State,  (Claim  No.  8187),  16  C.  C.  60. 

Post  V.  State,  H  C.  C.  72. 

Gray  v.  State,  12  C.  C.  71. 

McDonald  v.  State,  12  C.  C.  79. 

Zimmerman  v.  State,  12  C.  C.  88. 

O'BRYAN,  LINA,  ADMX.,  ▼.  STATE,  16  C.  C.  296. 

OFFICERS.    See  Pubuo  Officers. 

OLCOTT,  J.  VAN  VECHTEN,  as  receiyer  in  bankruptcy  of  the  Ferguson 
Contracting  Co.,  v.  STATE,  17  C.  C.  14. 

OLSZEWKA,  VERONICA,  ▼.  STATE,  13  C.  C.  163. 

ONEIDA  RIVER. 

Permanent  Appropriation: 
Vincent,  Hattie  A.,  v.  State,  15  C.  C.  229. 

OTiEIL,  FRANK  S.,  v.  STATE,  16  C.  C.  74. 
17  C.  C.  (Court  of  Appeals)   305. 

ONTARIO  KNITTING  COMPANY  ▼.  STATE,  15  C.  C.  371. 

OPINIONS. 

When  there  is  doubt  as  to  the  meaning  of  a  judgment  of  the  Court 
of  Claims,  an  opinion  written  by  the  (Ik»urt  in  deciding  the  case,  while  not 
conclusive,  may  be  referred  to  as  an  aid  in  construing  the  judgment. 
Olcott  V.  State,  17  C.  C.  147. 

OPTION. 

Several  weeks  before  the  appropriation  by  the  state  of  claimant's  land, 
claimant  had  given  an  option  to  A  to  purchase  the  property,  and  claimant 
on  the  trial  sought  to  recover  certain  damages  as  the  assignee  of  all  the 
rights  and  interests  of  A  in  the  property.  A,  however,  had  not,  prior  to 
the  appropriation,  ser\'ed  notice  upon  the  claimant  of  his  acceptance  of 
the  offer  and  he  had  no  interest  in  the  fee  of  the  property.  The  Court 
held,  that  inasmuch  as  the  property  was  taken  by  the  state  under  a  law 
which  provided  compensation  to  the  owner  only,  A  is  without  redress 
even  if  he  has  suffered  any  damages,  and  therefore  the  claimant  cannot 
recover  any  damages  based  upon  A's  assignment  to  it.  Taggarts  Paper 
Co.  V.  State,  17  C.  C.  122. 

OSLEY,  ELIZABETH,  v.  STATE.  15  C.  C.  277. 

OSTERHOUT,  ANNIE  E.,  v.  STATE,  17  C.  C.  31. 

OSTERHOUT,  HARRY  S.,  v.  STATE,  17  C.  C.  36. 
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OSTRANDER,  CHARLES,  v.  STATE,  11  C.  C.  72. 

OSTRANDER,  JAY  N.,  v.  STATE,  11  C.  C.  175.  Page. 

« 

OSWEGO  AND  SYRACUSE  R.  R.  CO.  t.  STATE,  18  C.  C.   (AppeUate 

Biyision)    267 

18  C.  C.  (Court  of  Appeals) .^ 221 

OSWEGO  RIVER. 

The  rule  as  to  the  Oswego  river,  a  nontidal,  a  nonboundary  stream, 
is  that  the  title  to  the  bed  and  the  riparian  rights  incident  thereto  go 
with  the  ownership  of  the  land  bounding  the  stream  unless  reserved. 
Fulton  Light,  Heat  &/  Power  Co.  and  ano.,  v.  State,  12  C.  C.  179. 

OSWEGO  RIVER  APPROPRIATION. 
Battle  Island  Power  Co.  v.  State,  16  C.  C.  120. 

OVERFLOW.    See  Leakage,  Ovebflow  and  FLOOomo. 

OVERHEAD  EXPENSES. 

Bee  Canals;  Contbaot;  Damage;  Hiohwat. 

PADDLEFORD,  JESSE  F.,  AND  ANO.,  ▼.  STATE,  18  C.  C 106 

PALMER,  LOWELL  M.,  ET  AL.,  y.  STATE,  15  C.  C.  65. 
PARK,  EKMA  B.,  v.  STATE^  16  0.  C.  132. 
PARK  AVENUE  IMPROVEMENT.    See  Highway. 
PARKER.  ROBERT,  ▼.  STATE,  13  C.  C.  17. 

PARTY, 

Where  upon  the  hearing  of  a  claim  for  permanent  appropriation  it 
appears  that  other  parties  than  those  named  in  the  claim  have  an  interest 
in  the  claim,  they  will  be  brought  in  by  consent,  and  the  interest  of  each 
determined  and  an  award  made  accordingly.  Kuhn  and  Buffalo,  Rochester 
&  Lockport  Ry.  Co.  v.  State,  12  C,  C.  246. 

An  application  to  bring  in  a  party  under  the  authority  of  section  ^1 
of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears  that 
the  State  makes  no  claim  against  the  party  and  the  party  no  claim 
against  the  State  and  the  only  issue  being  one  between  the  party  and 
the  claimant.    Elmore  &  Hamilton  Contracting  Co.  v.  State,  13  C.  C.  401. 

PASSORELLI,  FELICE,  v.  STATE,  16  C.  C.  67. 

PATENTS.    See  Guant. 

PATRICK  McGOVERN  &  CO.  v.  STATE,  16  C.  C.  37. 

PECKSPORT  BRIDGE  (MADISON  COUNTY). 

Under  the  provisions  making  the  State  liable  only  where  upon  the 
same  facts  an  individual  or  corporation  would  be  liable  (Canal  Law, 
S  47;  Code  of  Civ.  Proc.,  f  264)  the  State  is  entitled  to  the  benefit  of  the 
provisions  of  the  Highway  Law  (L.  1890,  ch.  560,  f  154;  L.  1909,  ch.  30, 


438  Index  Digest 


PECKSPORT  BRIDGE  (lAADISON  COUNTY)— Continued.  Page. 

f  391 )    relating  to  the  load  which  town  bridges  are  required  to  bear. 
O'Bryon  v.  State,  15  C.  C.  295. 

Where  the  statute  exempting  a  town  from  liability  for  the  collapse  of 
a  bridge  under  a  load  of  four  tons  or  over  (L.  1890,  ch.  30,  §  154)  wafi 
amended  by  increasing  the  load  to  eight  tons  or  over,  the  State  hajs 
a  reasonable  time  after  the  amendment  takes  effect  to  reconstruct  its 
bridges  to  meet  the  requirements  of  the  increased  load  and  where  an 
accident  occurs  103  days  after  the  amendment  takes  effect  a  reasonable 
time  has  not  elapsed  to  charge  the  State  with  negligence  for  delay  in 
reconatructing  a  bridge  which  fell  with  a  load  exceeding  four  and  one- 
half  tons.    O'Bryan  v.  State,  15  G.  C.  295. 

The  State  was  held  to  be  exempt  from  liability  where  an  engineer 
undertook  to  drive  over  a  canal  bridge  in  a  town  a  load  weighing  four 
and  one-half  tons  and  he  was  held  to  have  assumed  the  risk  in  paasing 
over  the  bridge  where  he  had  examined  the  bridge  and  after  such  examina- 
tion reached  the  conclusion  that  it  was  eafe  and  imdertook  to  cross  and 
went  down  with  the  bridge.    0*Bryan  v.  State,  15  C.  C.  295. 

PEOPLE'S  GAS  AND  ELECTRIC  CO.  OF  OSWEGO,  N.  Y.,  ▼.  STATB, 
18  0.  C 162 

PERKINS,  ALBERT  E.,  ET  AL.  v.  STATE,  13  C.  C.  96. 

PERKINS,  LAVINIA  C,  v.  STATE,  15  C.  C.  282. 

PERMANENT  APPROPRIATION. 

'Where  land  is  permanently  appropriatea  for  a  State  fish  hatchery 
under  an  enabling  act  which  provided  that  upon  failure  to  agree  the 
claimant  may  submit  his  claim  to  the  Court  of  Claims  for  the  value  of 
such  land,  the  claimant  is  entitled  not  only  to  the  value  of  the  land 
taken  but  to  the  damages  to  the  remainder  of  the  land  not  taken.  Bonne- 
ville V.  State,  12  C.  C.  173. 

Where  after  an  appropriation  by  the  State  of  land  covered  by  an 
unpaid  assessment  there  is  a  foreclosure  of  the  assessment  and  in  the 
judgment  an  apportionment  of  the  assessment  upon  the  land  actually 
caken,  so  much  of  the  award  as  represents  the  value  of  the  land  taken 
which  is  covered  by  the  apportioned  assessment  must  be  paid  to  the  party 
designated  in  the  judgment  in  satisfaction  of  the  assessment.  McKee  and 
ano.  V.  State,  13  C.  C.  220. 

Upon  the  service  of  a  notice  of  appropriation  by  the  State  upon  the 
owner  the  appropriation  is  complete  and  the  owner  becomes  divested  of 
his  land  and  becomes  entitled  to  a  claim  against  the  State  for  the  com- 
pensation to  which  he  may  be  entitled  under  the  constitution,  and  the 
purchaser  of  the  land  under  proceedings  taken  to  foreclose  an  assess- 
ment acquires  no  right  to  the  award  made  in  the  appropriation  proceed- 
ings.    McKee  and  ano.  v.  State,  13  C.  C.  220. 

While  it  is  proper  to  receive  evidence  as  to  the  quantity  of  moulding 
sand  on  a  farm  and  the  availability  of  the  frontage  of  the  farm  for 
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building  lots  as  bearing  upon  the  value  of  the  farm,  the  compensation  for 
the  taking  of  the  farm  is  to  be  estimated  by  the  market  value  of  the 
property.    Gregg  v.  State,  13  C.  C.  38. 

Where  in  1826  there  was  no  specific  appropriation  by  the  State  defin- 
ing the  rights  acquired  by  it  but  long  continued  possession  since  that 
time  acquiesced  in  by  both  parties,  the  State  and  the  owner's  rights  will 
be  deemed  to  have  been  fixed  by  the  acts  of  the  parties  confirmed  by  such 
documentary  and  other  evidence  as  is  available.  Fulton  Light,  Heat  & 
Power  Co.  v.  State,  13  C.  C.  285. 

The  rights  acquired  by  claimants  through  previous  appropriations  of 
the.  State  to  draw  water  through  certain  openings  are  property  rights 
protected  under  the  Constitution  and  not  subject  to  be  taken  by  the  State 
under  its  reserved  power  to  improve  the  navigation  of  a  stream.  Fulton 
Light,  Heat  &  Power  Co.  v.  State,  13  C.  C  285. 

Although  the  State  may  have  a  right  to  improve  the  navigation  of  a 
stream  without  making  compensation  for  consequential  damages  it  may 
still  provide  for  compensation  and  pay  such  damages  as  its  acts  occasion. 
Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Where  the  State  appropriates  a  municipal  building  in  a  village  for 
the  Barge  canal  its  value  will  not  be  based  upon  the  cost  of  reproducing 
the  building  nor  upon  its  value  to  the  village  but  upon  the  market  value 
of  the  property  in  the  condition  in  which  it  was  at  the  time  of  the  appro- 
priation.   Village  of  Whitehall  v.  State,  13  C.  C.  139. 

Wood  creek,  which  formed  a  part  of  the  ordinary  route  of  travel 
between  the  Hudson  river  and  Lake  Champlain  from  earliest  times,  and 
was  used  by  the  Indians  and  later  by  the  Colonists,  was  regarded  as 
navigable,  and  in  the  patent  from  the  English  Crown  to  Philip  Skene, 
was  excepted  and  reserved  ''  as  a  common  highway  for  the  benefit  of  the 
public."  Philip  Skene  having  been  attainted  of  treason  by  the  Legisla- 
ture of  the  State  of  New  York  in  1779,  and  his  lands  sold  by  the  Com- 
missioners of  Forfeiture,  those  claiming  under  the  Skene  Patent  have  no 
interest  in  the  bed  of  Wood  creek,  and  the  State  may  take  a  portion 
thereof  for  its  canal  system  without  compensation  to  the  riparian  owners. 
Johnson  v.  State,  13  C.  C  55. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  canal,  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant,  B,  which  lease  was  duly  recorded  in  the  County  Clerk's 
office  of  the  county  where  the  property  was  situated.  The  lease  had  five 
years  to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and  claim- 
ant, was  in  the  possession  and  occupancy  of  the  property  when  it  was 
appropriated.  After  the  appropriation  the  State  made  a  settlement 
with  D,  the  owner  and  lessor,  paying  him  an  agreed  sum  for  the  prop- 
erty. B,  the  lessee  in  possession  and  occupancy  under  the  recorded  lease, 
was  not  settled  with.  Held,  that  any  settlement  under  such  conditions, 
with  the  owner,  D,  by  the  State,  could  not  affect  the  rights  of  the 
claimants  herein,  and  that  they  were  entitled  to  recover  the  value  of 
their  lease  at  the  time  of  the  appropriation.  Baker  and  ano.  v.  State, 
13  C.  C.  22. 


440  Index  Digest 


PERMANENT  APPROPRIATION  —  Continued.  Page. 

The  filing  of  a  map,  description  and  certificate  of  property  to  be  appro- 
priated, and  the  service  thereof  on  one  or  more  claimants  as  tenants  in 
common  but  not  upon  all,  effects  a  tentative  appropriation,  which 
becomes  complete  by  service  on  the  others  at  a  later  date,  but  by  opera- 
tion of  law,  the  later  service  relates  back  to  the  earlier  and  the  appro- 
priation is  regarded  as  having  been  made  at  that  time.  The  service, 
whenever  made^  is  part  of  one  transaction  and  service  on  a  single  tenant 
in  common  paralyzes  the  action  of  all,  for  the  property  can  not  be 
improved  except  at  the  owner's  risk  or  sold  except  at  the  owner's  sac- 
rifice. It  would  not  be  equitable  for  the  State  to  claim  that  it  did  not 
take  the  property  until  the  last  service  was  made,  when  the  delay  of 
years  in  completing  service  is  wholly  its  own  fault  and  it  has  certified 
on  the  map  filed  at  the  initiation  of  the  proceeding  that  the  property 
is  necessary  for  a  public  improvement,  and  that  it  has  been  permanently 
appropriated  therefor,  which  involves  and  finally  results  in  the  acquisi- 
tion of  every  interest  in  the  land,  especially  where  the  property  is  at 
once  entered  upon  and  taken  possession  of  by  the  State  and  the  construc- 
tion of  a  huge  dam  for  a  reservoir  is  begun  thereon.    Hinckley  v.  State, 

15  C.  C.  96. 

When  a  highway,  land  or  water,  has  been  dedicated  to  the  public 
for  a  purpose,  the  sovereign  power  may  take  or  improve  such  highway 
for  the  same  general  purpose  or  object,  without  compensation.  Cham- 
plain  Stone  and  Sand  Coi  v.  State,  15  C.  C.  181. 

The  power  of  eminent  domain  is  a  natural  and  inherent  attribute  of 
Sovereignty.  The  Constitutional  provision  "that  private  property  shall 
not  to  be  taken  for  public  use  without  compensation  "  means  that  the  com- 
pensation shall  be  just  to  the  public  as  well  as  to  the  individual.  Cham- 
plain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

In  case  of  injuries  inflicted  through  the  power  of  eminent  domain,  the 
owner  of  the  property  should  use  reasonable  and  proper  precautions  to 
prevent  or  decrease  the  injury  and  should  not  be  allowed  to  increase,  swell 
or  enhance  the  injury,  or  the  damages  sustained,  in  bad  faith.  Champlain 
Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

In  proceedings  for  determining  the  compensation  for  rights  taken  under 
the  power  of  eminent  domain  loss  of  profits  may  be  taken  into  account 
with  other  elements  in  determining  the  value  of  the  property  but  are  not 
the  measure  of  damages.  Champlain  Stone  and  Sand  Co.  v.  State,  15 
C.  C.  181. 

The  statutes  of  the  State  down  to  the  enactment  of  the  Canal  Law  of 
1804,  (L.  1894,  ch.  338)  did  not  require  the  making  and  filing  of  a  map 
or  the  serving  of  a  notice  of  appropriation  upon  the  property  owner  as  a 
part  of  the  act  of  appropriation,  but  merely  provided  that  the  State 
should  take  possession  of  the  land  permanently  appropriated,  the  damages, 
if  any,  being  obtained  through  the  canal  appraisers.     Pierce  v.  State, 

16  C.  C.  260. 

By  the  construction  of  a  dam,  raising  the  water  of  Tonawanda  creek, 
and  flooding  the  property  in  dispute,  and  by  the  construction  of  an 
embankment  and  ditch,  thus  entering  upon  and  taking  possession  not  only 
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of  the  land  covered  by  the  embankment  and  ditch,  but  of  the  disputed 
land  intervening  between  the  embankment  and  Tonawanda  creek,  the 
State  complied  with  the  statutes  relating  to  permanent  appropriations. 
Pierce  v.  State,  16  C.  C.  260. 

Prior  to  the  Canal  Law  (L.  1894,  ch.  338)  the  permanent  appropriation 
of  land  was  complete  (when  the  State  took  possession  of  the  same  and  if 
no  claim  was  made  within  a  year  after  such  appropriation  the  owner  lost 
his  interest  in  the  property  and  the  State  acquired  a  title  in  fee.  Miller 
V.  State,  15  C.  C.  266. 

Where  it  appears  from  the  evidence  that  Tonawanda  creek  was  a  part 
of  the  canal  system  of  the  State;  that  the  dam  was  built  near  its  outlet; 
that  it  was  made  navigable;  that  the  Holmes-Hutchinson  maps  of  1834  of 
the  canal  system  of  the  State  show  the  creek  as  a  part  of  the  canal  system 
with  a  towing  path  on  the  southerly  side  of  the  creek;  that  between  1838 
and  1842  the  State  constructed  an  embankment  through  the  property  on 
the  north  side  of  the  creek  for  the  purpose  of  obviating  flooding  upon 
which  embankment  the  buildings  of  claimant  were  constructed;  that  the 
map  under  which  the  improvement  was  made  shows  a  green  line  indicating 
the  land  to  be  appropriated,  which  green  line  included  the  land  in  dis- 
pute; that  this  map  was  over  30  years  of  age  and  was  produced  from  the 
Division  Engineer's  office  of  the  State;  that  pursuant  to  legislative 
authority  maps  were  prepared  of  the  canal  system  of  the  State  known  as 
the  Evershed  maps  of  1876,  which  were  filed  in  the  State  Engineer'b  office, 
a  copy  of  a  part  of  which  was  offered  in  evidence  showing  the  land  in  dis- 
pute within  the  blue  line;  that  an  appraisement  was  made  of  a  two- 
thirds  interest  in  the  land  in  question  for  damages  arising  from  the 
appropriation  of  the  other  one-third  interest;  the  State  has  acquired  title 
in  fee  to  the  land  in  question.    Miller  v.  State,  15  C.  C.  266. 

As  the  original  title  to  most  of  the  land  of  the  State  is  in  the  State 
itself,  it  is  subject  to  be  taken  for  public  purposes  by  the  State  upon 
payment  of  the  market  value  of  the  property,  which  is  the  compensation 
provided  for  by  the  Constitution.    Smith  v.  State,  15  C.  C.  203. 

Where  the  State  Constitution  provides  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  and  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law  and  the  statute 
for  the  construction  of  a  State  canal  provides  that  the  State  Engineer 
shall  take  such  property  as  in  his  judgment  shall  be  necessary  and  the 
lines  of  the  canal  are  fixed  at  the  time  of  the  appropriation,  his  judgment 
must  be  limited  to  the  actual  necessities  of  the  canal  as  approved  and 
legally  planned  and  an  appropriation  outside  of  the  lines  of  the  canal 
though  consented  to  by  the  owner,  not  necessary  for  spoil,  buildings  or 
other  public  purposes  in  connection  with  the  construction  and  operation 
of  the  canal  is  unauthorized,  illegal  and  void.  Ontario  Knitting  Co.  v. 
State,  15  C.  C.  371. 

Where  the  State  appropriated  land  upon  which  there  was  a  factory  and 
an  engine  and  derrick  resting  upon  substantial  foundations,  all  of  which 
were  used  in  connection  with  the  business  conducted  on  the  property, 
ffeld,  that  the  State  could  not  take  the  bare  land  and  subject  the  owner 
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to  the  loss  of  the  depreciation  of  such  structures  and  machinery  as  he  had 
placed  upon  it;  that  the  rule  that  applied  is  that  which  obtains  between 
vendor  and  vendee,  which  is  that  a  purchaser  of  the  property  would  have 
acquired  the  engine  and  derrick  with  the  building  as  a  part  of  the  plant; 
that  there  was  such  an  annexation  and  adaptability  of  the  property  as  to 
constitute  the  engine  and  derrick  a  part  of  the  realty;  that  they  were 
securely  attached  to  the  freehold  and  were  used  in  connection  with  the 
business ;  that  they  were  a  part  of  the  plant  and  essential  to  the  operation 
thereof  and  could  not  be  removed  except  with  such  a  depreciation  in 
value  as  would  amount  to  an  appropriation  without  just  compensation. 
Phipps  V.  State,  16  C.  C.  392. 

The  question  as  to  the  power  of  the  State  to  reduce  an  appropriation  at 
any  time  before  a  judgment  has  been  entered  or  the  compensation  has 
actually  been  paid  is  an  exceedingly  important  one  to  the  State,  and  being 
merely  one  of  statutory  construction  should  be  answered  favorably  to  the 
State  unless  by  express  language  of  the  statutes  or  by  a  fair  implication 
therefrom  title  to  land  appropriated  vests  at  some  earlier  period.  Adi- 
rondack Woolen  Co.  v.  State,  16  C.  C.  1. 

The  statutes  preceding  the  Barge  Canal  act  and  the  decisions  made 
thereunder  are  uniform  in  holding  that  the  title  did  not  vest  when  the 
State  entered  upon  the  land  and  thereby  appropriated  it,  but  rather  when 
the  award  had  been  made  and  recorded  or  the  Statute  of  Limitations  had 
run  against  the  owners  of  the  property.  This  unbroken  record  of  statu- 
tory enactment  and  judicial  decisions  should  have  great  weight  in  inter- 
preting the  Barge  canal  act  upon  the  subject  under  discu8sion  in  view  of 
the  omission  from  that  statute  of  any  express  language  prescribing  when 
the  title  shall  vest  in  the  State.  Adirondack  Woolen  Co.  v.  State,  16 
C.   C.    1. 

History  of  the  statutes  preceding  the  Barge  canal  act  of  1003  relating 
to  the  appropriation  of  lands  for  canal  purposes,  the  procedure  under 
these  acts,  and  the  judicial  decisions  construing  them,  stated  at  length. 
Adirondack  Woolen  Co.  v.  State,  16  C  C.  1. 

The  Barge  canal  act  is  but  a  step  in  the  development  of  legislation  on 
the  subject  of  appropriations,  and  there  is  nothing  in  that  act  which  indi- 
cates an  intention  on  the  part  of  the  State  to  change  the  rule  which  had 
previously  existed  for  over  three-quarters  of  a  century,  that  the  title  to 
the  property  appropriated  should  not  vest  in  the  State  until  an  appraisal 
had  been  made  and  recorded  or  the  Statute  of  Limitations  had  run. 
Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

If  the  State  has  occupied  property  under  a  permanent  appropriation 
for  which  a  notice  has  been  served  and  subsequently  releases  a  part  of 
the  property,  the  owner  is  clearly  entitled  to  such  damages  as  he  sus- 
tained during  the  occupancy.  Where  the  appropriation  has  been 
changed,  the  owner  would  be  entitled  to  compensation  as  to  a  permanent 
appropriation  for  the  property  described  in  the  final  appropriation  and 
for  such  damages  as  he  sustained  by  reason  of  the  earlier  appropriation. 
Such  being  the  case,  it  would  seem  that  property  owners  should  assist 
'rather  than  oppose  a  construction  which  the  State  seeks  to  place  upon 
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the  Barge  canal  statute  authorizing  it  to  reduce  appropriations  subse- 
quent to  the  service  of  the  notice  of  appropriation  and  before  judgment 
has  been  entered  or  the  compensation  paid  or  the  Statute  of  Limitations 
has  run.    Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

In  construing  statutes  it  is  the  rule,  where  there  is  an  opportunity  for 
a  difference  of  opinion  as  to  the  proper  construction,  to  adopt  that  con- 
struction, other  things  being  equal,  which  carries  out  some  general  public 
policy  or  serves  some  public  interest.  Following  this  rule,  it  seems  a  salu- 
tary one  in  the  light  of  what  has  been  said  to  adopt  the  construction  that 
under  the  Barge  canal  act  title  does  not  vest  in  the  State  until  an 
appraisment  has  been  made  and  recorded  or  paid,  that  is,  until  a  judg- 
ment has  been  entered  in  the  Court  of  Claims  or  paid,  or  until  the  Statute 
of  Limitations  has  run,  or  an  agreement  has  been  made  with  the  proper 
officials.  This  construction  of  the  Barge  canal  act  will  not  injure  persons 
to  the  slightest  extent  whose  property  has  been  appropriated.  They  are 
guaranteed  just  compensation  by  the  Constitution,  and  whatever  the  acts 
of  the  State,  whether  they  be  temporary  or  permanent  in  their  character, 
a  remedy  exists  in  favor  of  those  who  have  been  injured.  Adirondack 
Woolen  Co.  v.  State,  16  C.  C.  1. 

An  award  was  made  for  land  appropriated  and  for  three  small  frame 
buildings  on  the  land.  The  Court  held,  however,  that  the  evidence  was 
insufficient  to  justify  an  award  for  the  loss  of  a  mineral  spring  on  the 
land  and  two  gas  wells.  The  proofs  as  to  the  successful  operation  of  the 
business  of  selling  mineral  water  were  very  unsatisfactory;  furthermore, 
the  decedent  had  before  the  appropriation  made  a  gift  of  the  mineral 
spring  to  a  son,  since  deceased,  and  if  there  had  been  any  profit  in  the 
operation  of  the  mineral  spring  it  did  hot  belong  to  the  claimants.  Ap 
to  the  gas  wells,  a  consideration  of  the  entire  testimony  showed  that 
little,  if  any,  gas  had  been  used  from  the  wells  at  the  time  of  the  appro- 
priation.   Knight  v.  State,  16  C.  C.  66. 

Claimant  owned  land  adjoining  a  roadway  known  as  the  Butts  road,  his 
title  running  to  the  center  of  the  highway.  The  appropriation  was  for  the 
purpose  of  an  approach  to  a  new  bridge  over  the  Barge  canal.  The  new 
approach  shut  off  the  former  access  to  claimant's  house  and  barn.  The 
new  construction  also  closed  two  conduits  which  had  formerly  diverted 
water  from  the  claimant's  premises,  and  water  flowed  down  upon  the 
claimant's  premises  from  the  embankment  of  the  approach  during  every 
rain.  The  Court  made  a  total  award  of  $750  for  all  the  damages  result- 
ing to  the  claimant  from  the  appropriation.     Passorelli  v.   State,   16 

G  0.  «7. 

The  claimants  are  the  owners  of  a  farm  in  the  city  of  Rome,  N.  Y.,  of 
about  270  acres.  In  June,  1908,  the  State  appropriated  a  portion  of  this 
farm  for  the  purposes  of  Barge  canal  construction  and  in  1909,  the  then 
speoial  examiner  and  appraiser  of  canal  lands  agreed  with  the  claimant 
to  pay  $3,800  for  the  land  actually  taken.  This  agreement  contained  the 
following  clause:  "In  this  case  the  owner  has  a  claim  for  damages  by 
reason  of  cutting  off  certain  lands  from  access.  This  damage,  if  any,  can- 
not be  determined  until  such  time  as  further  appropriations  are  made 
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from  same  lands."  On  February  15,  1910,  the  claimants  received  the 
$3,800  specified  in  the  contract.  No  further  appropriation,  however,  was 
made  and  the  years  passed  by  without  any  payment  from  the  State  to  the 
claimants  for  the'  balance  of  their  damage  and  without  any  adjudication 
of  the  same.  On  October  18,  1915,  the  claimants  filed  their  claim  for  the 
damages  resulting  to  the  remainder  of  the  farm  from  the  appropriation 
made  in  June,  1908.  This  claim  was  filed  pursuant  to  chapter  640  of  the 
Laws  of  1915,  which  act  took  efifect  May  14,  1915,  and  which  provided  in 
part  that  the  Court  "  shall  have  jurisdiction  of  and  may  hear  and  deter- 
mine any  claim  against  the  State  heretofore  accrued  which  shall  be  filed 
within  one  year  after  this  act  takes  effect  for  compensation  of  damages 
for  or  on  account  of  the  appropriation  by  the  State  of  any  lands  "  in  con- 
nection with  the  improvement  of  the  canals  forming  the  Barge  canal 
system. 

The  State  contended  that  this  act  of  the  Legislature  was  unconstitu- 
tional as  to  this  particular  claim  under  article  7,  section  6  of  the  State 
Constitution,  and  that  the  claimants  herein  could  not  recover  because 
their  claim  accrued  more  than  six  years  prior  to  the  filing  of  the  same. 
The  Court,  however,  held  that  the  State  had  recognized  this  indebtedness 
to  the  claimants  both  by  the  written  agreement  made  on  December  1, 
1909,  and  by  the  payment  of  a  portion  of  the  damages  which  it  owed  the 
claimants  on  February  16,  1910,  and  that  aa  the  claim  had  been  filed 
within  six  years  after  these  dates  the  indebtedness  would  not  have  been 
barred  as  between  citizens  of  the  State  and  that  therefore  the  claim  was 
filed  in  time  in  this  Court. 

The  Court  held  that  the  evidence  established  the  fact  that  the  farm 
prior  to  the  appropriation  was  of  the  value  of  $11,000,  but  after  the 
appropriation  it  was  worth  not  to  exceed  $2,000.  Of  the  difference, 
namely,  $9,000,  the  State  had  paid  $3,800,  leaving  a  balance  due  claim- 
ants of  $5,200,  to  which  they  are  entitled  with  interest  from  the  date  of 
the  appropriation.    Tuttle  v.  State,  16  C.  C.  87. 

A  portion  of  land  appropriated  was  in  the  old  bed  of  the  Mohawk  river. 
The  Court's  award  for  this  portion  of  the  land  was  based  on  the  under- 
standing that  this  land  had  been  a  part  of  the  Cosby  ^funor  grant,  and 
that  under  the  decision  of  the  Court  of  Appeals  in  the  caso  of  Williams 
V.  City  of  Utica,  217  N.  Y.  162,  constniinij  this  grant,  the  claimant  at 
the  time  of  the  appropriation  owned  it  on  fee. 

iDavies  v.  State,  16  C.  C.  115. 

Smith  V.  State,  16  C.  C.  148. 

The  certificate  appropriating  land  was  signed  by  the  special  deputy 
engineer  and  it  was  contended  that  under  the  decision  of  the  Court  of 
Appeals  in  Ontario  Knitting  Co.  v.  State,  205  N.  Y.  409,  the  appropria- 
tion was  void.  The  Referee  held  that  the  facts  were  different  in  the 
present  case  and  that  the  appropriation  was  valid  under  the  Referee's 
decision  in  Pratt  v.  State,  affirmed  by  the  Court  of  Appeals  in  219  N.  Y. 
554.    Lane  Brothers  Co.  v.  State,  16  C.  C.  238. 

For  a  discussion  of  the  proper  measure  of  damage  for  the  appropriation 
of  land  containing  sand  and  gravel,  the  appropriation  having  been  made 
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for  the  purpose  of  securing  sand  and  gravel  for  the  construction  of  the 
dam  at  Hinckley  for  a  barge  canal  reservoir,  see  Ballou  v.  State,  17 
C.  C.  7. 

For  a  discussion  of  the  time  when  title  passes  to  the  state  in  appropria- 
tions of  land  made  imder  the  barge  canal  act  and  the  barge  canal  termi- 
nal act,  see  Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 
Kahlen  v.  State^  17  C.  C.  103. 

17  C.  C.  (Court  of  Appeals)   318. 

For  a  discussion  of  the  proper  measure  of  damages  to  be  applied  to  the 
appropriation  of  land  in  the  Adirondack  mountains  to  constitute  a  por- 
tion of  the  state  forest  preserve,  see  Taggarts  Paper  Co.  v.  State,  17  C.  C. 
122. 

Aff'd  18  C.  C.  (Appellate  Division) 269 

Once  land  is  actually  taken  in  a  condemnation  proceeding  by  the  state, 
the  owner  cannot  be  compelled  to  take  it  back,  with  damages  for  its  deten- 
tion only.  The  legislature  may  refuse  to  permit  the  condemnor  to  discon- 
tinue or  abandon  his  proceedings  without  being  held  for  full  compensation 
at  an  earlier  date,  or  it  may  provide  that  the  taking  shall  not  be  complete 
without  payment  or  possession,  but  it  is  powerless  to  say  that  after  the 
taking  is  complete  there  can  be  no  recovery. 

Under  the  Barge  Canal  Terminal  Act  (L.  1911,  ch.  746,  §§  6  and  8) 
the  state  may  appropriate  lands  and  other  property  for  Barge  canal  termi- 
nals and  the  state  engineer  may  with  the  approval  of  the  canal  board,  and 
in  conformity  with  the  procedure  required  by  the  statute,  take  possession 
of  and  use  lands,  structures  and  waters  described  in  the  statute,  and  such 
others  as  may  in  his  judgment  be  necessary,  for  Barge  canal  terminals  and 
purposes  authorized  by  the  statute,  and  from  the  time  of  the  service  upon 
the  owner  of  the  notice  required  by  the  statute,  the  entry  upon  and  the 
appropriation  by  the  state,  of  the  property  described  in  the  notice,  shall  be 
deemed  complete  and  such  notice  so  served  shall  be  conclusive  evidence 
of  such  entry  and  appropriation  and  of  the  quantity  and  boundaries  of 
the  property  appropriated.  The  Court  of  Claims  thereupon  has  jurisdic- 
tion to  determine  the  amount  of  compensation  for  lands,  structures  and 
waters  so  appropriated.  Kahlen  v.  State,  17  C.  C.  (Court  of  Appeals) 
318. 

See  Damage;  TIipabian  Riqhts;  Title. 

PERSONAL  INJURY. 

Where  there  are  open  and  well  known  defects  in  the  appliances  with 
vrhich  a  claimant  is  working  and  the  place  where  he  is  called  upon  to 
do  his  work  is  unsafe,  he  is  not  chargeable  with  negligence  if  he  remains 
until  injured  if  he  has  been  promised  a  reasonable  time  before  the  acci- 
dent that  the  defects  would  be  remedied  and  remained  relying  upon  these 
promises.    Post  v.  State,  19  C.  C.  99. 

Where  a  person  was  employed  by  the  State  to  work  on  the  canal  and 
was  injured  by  the  handle  of  a  pile-driver  flying  from  the  drum  while  a 
weight  was  descending,  the  machine  having  been  accidentally  thrown  into 
gear:   Held,  that  the  State  was  liable.    Hazzard  v.  State,  11  C.  C.  160. 
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Where  an  employee  of  the  State  is  directed  to  do  certain  work  and 
has  charge  of  the  work  to  be  done,  having  previously  performed  similar 
work  and  selects  his  own  tools  and  appliances  and  directs  their  use,  the 
State  is  not  liable  if  he  is  injured  in  the  performance  of  the  work. 
Ruthenberg  v.  State,  11  C.  C.  189. 

The  State  is  not  liable  for  the  negligence  of  a  contractor  on  the  barge 
canal  where  he  had  left  unguarded  an  excavation  near  a  temporary  road 
used  by  the  public  into  which  excavation  claimant's  team  was  driven. 
Coolidge  V.  State,  11  C.  C.  200. 

Berinstein  v.  State,  13  C.  C.  143. 

Burks  V.  State,  13  C.  C.  153. 

Clift  V.  State,  13  C.  C.  25. 

Giambrone  v.  State,  13  C.  C.  212. 

Hynes  v.  State,  13  C.  C.  49. 

Menapace  v.  State,  13  C.  G.  91. 

Olszewska  v.  State,  13  C.  C.  153. 

Taft  V.  State,  13  C.  C.  250. 
See  Bridges;  Damages;  Negligence. 

PETER  F.  CONNOLLY  CO.  v.  STATE,  16  C.  C.  216. 

PHIPPS,  WILLIAM  W.,  V.  STATE,  15  C.  C.  392. 

PIERCE,  HENRY  J.,  v.  STATE,  15  C.  C  260. 

PILE  DRIVER.    See  Personal  Ikjuby. 

PLYMOUTH  AVENUE  CANAL  BRIDGE  (ROCHESTER). 

Claimant  seeks  to  recover  damages  for  a  personal  injury  received  by 
being  thrown  from  his  bicycle  into  the  street  by  the  raising  of  a  lift 
bridge  over  the  canal  in  the  city  of  Rochester,  New  York,  through  the 
negligence  of  the  State  and  its  servants  in  raising  the  bridge  while 
claimant  was  crossing  the  same.  It  appears  from  the  testimony  that  a 
gasoline  launch  was  in  the  canal  going  w^est  and  had  signaled  for  the 
bridge  to  be  raised.  That  one  of  the  bridge  tenders  sounded  the  gong 
several  times  as  a  signal  that  the  bridge  was  to  be  raised,  while  the  other 
bridge  tender  took  a  red  light  and  went  into  the  center  of  the  roadway 
within  a  few  feet  of  the  bridge  to  warn  persons  approaching  the  bridge. 
The  street  approaching  the  bridge  was  paved  with  asphalt  and  claimant 
passed  the  bridge  tender  without  being  heard  by  him.  The  bridge  tender 
saw  claimant  just  as  he  went  on  to  the  bridge  and  called  to  him  to  stop. 
The  claimant  rode  on  to  the  bridge  after  the  warning  signal  had  been 
given,  passed  the  bridge  tender  with  the  red  light,  continued  on  his  way 
across  the  bridge  and  rode  off  the  bridge  at  the  further  end  when  it  was 
about  a  foot  above  the  street  and  received  the  injury  complained  of. 
Heldy  that  there  was  no  negligence  shown  on  the  part  of  the  State,  and 
also  that  claimant  was  guilty  of  contributory  negligence  and  could  not 
recover.    Berinstein  v.  State,  13  C.  C.  143. 

POMPEY-JAMESVILLE  STATE  HIGHWAY. 
Shearman  v.  State,  16  C.  C.  159. 


] 
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PORT  BYRON  CANAL  BRIDGE. 

Debottia  v.  State,  16  C.  C.  18. 

POST,  ANTHONY,  v.  STATE,  13  C.  C.  99. 
POST,  ROSWELL  W.,  v.  STATE,  11  C.  C.  72. 

PRESCRIPTION.  Page. 

Where  openings  were  left  in  a  State  dam  or  pier  in  the  course  of  the 
appropriations  by  the  State  in  1826  through  which  since  the  appropria- 
tions riparian  owners  have  been  drawing  water  for  the  operation  of 
mills,  they  will  not  be  permitted  to  claim  riparian  rights  upon  the  basis 
of  any  increased  openings.  Fulton  light,  Heat  &  Power  Co.  v.  State, 
13  C.  C.  285. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1901,  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (§§  48,  52)  and  Laws  1830,  chapter  293,  and  Laws  1866, 
chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the  land 
within  one  year  after  the  premises  had  been  flooded.  Ely  v.  State, 
11  C.  C.  65. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not 
affect  the  right  to  an  easement  acquired  under  the  statutes  unless  the 
circumstances  show  an  intention  of  abandonment.  Ely  v.  State,  11 
C.  C.  65;  Smith  &  Powell  Ck).  v.  State,  11  C.  C.  87. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  until  1896,  the  claim  is  not  tenable,  as  under  the  Revised  Statutes 
(§§  48,  52),  and  Laws  1830,  chapter  293,  Laws  1866,  chapter  836,  the 
State  acquired  a  permanent  easement  to  flood  the  land  after  the  lapse 
of  one  year  from  the  time  the  premises  were  flooded.    Klein  v.  State,  11 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1900,  the'  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (§§  48,  52),  and  Laws  1830,  chapter  283,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the 
land  after  the  lapse  of  one  year  from  the  time  that  the  premises  were 
flooded.  Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 
See  Burt  Olney  Canning  Co.  v.  State,  17  C.  C.  133. 

Periodical  cessations  in  the  continuity  of  the  flooding  caused  by  the 
erection  of  a  dam,  without  intention  of  abandoning  the  right  to  flood  or 
where  the  interruptions  were  due  to  the  interference  of  others  than  the 
owner  of  the  dam,  does  not  affect  the  validity  in  any  prescriptive  rights 
acquired  by  such  flooding.    Hall  v.  State,  11  C.  C.  109. 

In  an  action  against  the  State  to  recover  damages  for  flooding  the 
claimant's  farm,  the  State  contended  that  it  had  acquired  a  prescriptive 
right  to  cross  the  claimant's  lands  with  its  waters.  In  1867  the  deed 
conveying  the  premises  in  question  to  a  predecessor  in  title  contained  the 
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following  clause:    *'  Excepting  and  reaerring  the  Grant  given  to  the  State 
of  New  York  for  the  water  flowing  across  said  land." 

The  Court  held  that  the  prescriptive  right  to  flow  water  across  the 
premises  was  an  affirmative  defense  and  had  to  be  proved  and  that  the 
State  had  failed  to  prove  the  facts  necessary  to  create  the  easement 
claimed.  The  right  acquired  by  prescription  can  only  be  measured  by 
the  right  enjoyed.  The  right  is  supposed  to  have  its  origin  in  a  grant, 
and  the  grant  being  lost,  the  user  is  the  only  evidence  of  the  right  granted, 
and  as  the  presumption  of  a  grant  only  exists  where  there  has  been  an. 
adverse,  continuous  and  uninterrupted  user,  according  to  the  nature  of 
the  easement  claimed,  for  the  period  of  twenty  years,  the  prescriptive 
right  is  confined  to  the  right  as  exercised  for  that  period  of  time.  The 
party  claiming  a  prescriptive  right  cannot,  within  twenty  years,  enlarge 
the  use,  and  at  the  expiration  of  that  time  claim  not  only  the  use  origi- 
nally enjoyed  but  that  use  as  supplemented  and  enlarged  within  the 
period  of  prescription.  There  must  have  been  a  continued  exercise  of 
the  user  for  the  period  of  twenty  years  without  any  substantial  change. 

The  right  to  flow  does  not  necessarily  include  the  right  to  flood,  and  as 
a  prescriptive  right  can  only  be  acquired  to  the  extent  which  it  is  con- 
stantly made  use  of,  and  the  proofs  being  silent  as  to  the  extent  of  the 
use  prior  to  the  construction  of  the  barge  canal,  the  Court  is  unable  to 
justify  the  act  of  the  State  in  flooding  claimants'  farm,  upon  the  theory 
of  a  prescriptive  right. 

Stewart  v.  State,  18  C.  C 146 

See  BUsEMENT;  Statute  of  Luotations. 


PRIVATE  RIGHT  OF  WAY.    See  Right  or  Way. 

PROFITS.    See  Contbacts. 

PRONATH,  WILLIAM,  v.  STATE,  16  C.  C.  46. 

PUBLIC  OFFICERS. 

The  State  has  placed  limits  upon  the  power  of  its  officers  to  contract 
and  incur  indebtedness  on  its  behalf.    Logan  v.  State,  15  C.  C.  161. 

See  also  Carroll  v.  State,  15  C.  C.  241. 

Kirby  v.  State,  15  C.  C.  246. 

The  State  may  ratify  the  unauthorized  acts  of  its  officers  within  the 
limits  of  constitutional  restrictions.    Logan  v.  State,  15  C.  C.  161. 

See  also  Kirby  v.  State,  15  C.  C.  246. 

Where  the  Attorney-General  entered  into  a  contract  with  an  expert 
witness  to  testify  in  litigation  against  the  State  the  expense  of  which 
exceeded  the  appropriation  made  for  his  use  for  such  purposes  his 
unauthorized  acts  will  be  deemed  to  have  been  ratified  by  the  State  by 
the  passage  of  a  statute  making  appropriations  to  meet  the  expense  of 
such  expert  testimony.    Logan  v.  State,  15  C.  C.  161. 

Where  the  Attorney-General  entered  into  a  contract  with  a  stenog- 
rapher to  take  the  minutes  and  furnish  copy  in  a  litigation  against  the 
State  in  excess  of  the  appropriation  made  for  his  use  for  such  purpose 
his  unauthorized  acts  will  be  deemed  to  have  been  ratified  by  the  State 
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by  the  passage  of  statutes  making  appropriations  to  meet  the  expense  of 
such  stenographic  hire.    Carroll  v.  State,  15  C.  C.  241. 

Where  the  Attorney-General  makes  a  contract  with  a  stenographer  to 
take  the  evidence  in  a  litigation  against  the  State  and  these  services  con- 
tinue after  the  close  of  his  term,  an  appropriation  to  pay  the  services 
during  his  term  is  a  ratification  of  the  entire  contract  to  the  close  of  the 
litigation.    Carroll  v.  State,  15  C.  C.  241. 

The  office  of  the  Attorney-General  is  a  continuing  one.  Courts  will 
therefore  respect  the  official  l^al  acts  of  the  office  itself  without  regard 
to  the  individual  who  may  for  a  time  be  the  incumbent  thereof.  Kirby 
V.  State,  15  C.  C.  246. 

The  Legislature  in  miaking  appropriations  for  a  current  year  for  the 
Attorney-Generars  office  could  not  foresee  the  exact  amount  required  for 
all  unanticipated  emergencies  and  contingencies  and  provide  specifically 
for  the  payment  of  each  of  them.  It  appropriates  an  amount  for  the 
contingent  expenses  of  the  office  and  leaves  the  Attorney-General,  clothed 
with  the  authority  of  the  Executive  Law,  to  safeguard  the  interest  of  the 
State  according  to  the  necessities  of  each  case  as  it  arises.  The  Attorney- 
General  being  charged  with  a  positive  duty  of  defending  actions  brought 
against  the  State  cannot  justify  a  refusal  to  perform  such  duty  on  the 
ground  that  the  Legislature  has  made  no  appropriation  to  meet  an 
emergency  which  it  could  not  foresee.    Kirby  v.  State,  15  C.  C.  246. 

Where  a  statute  authorizes  a  State  Engineer  to  appropriate  such  prop- 
erty as  in  his  judgment  is  necessary,  he  is  required  to  act  in  good  faith 
and  with  a  sound  discretion  and  not  arbitrarily  or  capriciously,  and  an 
appropriation  made  without  the  exercise  of  a  sound  judgment  which 
transcends  the  necessities  of  public  use  is  unauthorized,  illegal  and  void. 
Ontario  Knitting  Co.  v.  State,  15  C.  C.  371. 

Where  the  State  Constitution  provides  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  and  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law  and  a  statute 
for  the  construction  of  a  State  canal  provides  that  the  State  Engineer 
shall  take  such  property  as  in  his  judgment  shall  be  necessary  and  the 
lines  of  the  canal  are  fixed  at  the  time  of  the  appropriation,  his  judgment 
must  be  limited  to  the  actual  necessities  of  the  canal  as  approved  and 
legally  planned  and  an  appropriation  outside  of  the  lines  of  the  canal 
though  consented  to  by  the  owner,  not  necessary  for  spoil,  buildings  or 
other  public  purposes  in  connection  with  the  construction  and  operation 
of  the  canal  is  unauthorized,  illegal  and  void.  Ontario  Knitting  Co.  v. 
State,  16  C.  C.  371. 

The  State  is  not  estopped  from  questioning  the  acts  of  its  engineer  in 
making  an  appropriation  when  being  vested  with  authority  to  make 
appropriations  as  shall  in  his  judgment  be  deemed  necessary  he  acts 
arbitrarily  and  without  the  exercise  of  a  sound  judgment  and  appro- 
priates property  that  is  not  necessary  for  the  public  use.  Ontario 
Knitting  Co.  v.  State,  15  C.  C.  371. 

The  claimant  rendered  certain  legal  services  and  incurred  certain 
expenses  in  investigation  and  in  preparation  for  the  trials  of  certain 

15 
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actions  growing  out  of  the  Great  Meadow  prison  investigation.  The 
claimant  contended  that  he  was  orally  designated  on  August  6,  1913,  by 
former  Governor  William  Sulzer,  under  and  by  virtue  of  section  8  of  the 
Executive  Law. 

The  right  of  the  claimant  to  recover  was  challenged  by  the  State  on 
various  grounds,  but  the  Court  did  not  find  it  necessary  to  pass  upon 
these  objections  because  it  reached  the  conclusion  that  it  had  no  juris- 
diction to  entertain  the  claim.  One  of  the  limitations  upon  the  juris- 
diction of  the  Court  is,  that  it  shall  not  extend  to  any  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination, 
except  where  the  claim  is  founded  upon  express  contract  and  has  been  in 
whole  or  in  part  rejected  by  such  tribunal  or  officer.  (See  section  264 
of  the  Code  of  Civil  Procedure.) 

Under  section  8  of  the  Executive  Law,  in  order  to  obtain  his  compen- 
sation and  expenses,  claimant  was  required  to  obtain  from  the  Governor 
an  order  and  from  the  Comptroller  a  warrant  before  the  Treasurer  was 
authorized  to  pay  him.  Upon  the  refusal  of  any  of  these  officers  to 
observe  the  statute  he  had  a  remedy  to  mandamus  to  compel  perform- 
ance, and  it  was  only  upon  their  rejection  of  the  claim  in  whole  or  in 
part  that  he  could  have  recourse  to  the  Court  of  Claims.  The  claim 
had  never  been  rejected  by  any  officer  of  the  State,  and  the  Court  of 
Claims  had  therefore  no  jurisdiction  to  pass  upon  the  same.  VVhedon 
V.  State,  16  C.  C.  33. 

This  is  a  claim  against  the  State  for  the  sum  of  $150  for  services 
rendered  the  State  in  the  month  of  April,  1914,  by  the  claimant  as 
special  agent  to  the  State  Board  of  Tax  Commissioners.  In  July,  1913, 
he  was  employed  by  the  Commission  as  such  agent  at  an  agreed  salary 
of  $150  per  month.  He  received  his  pay  to  and  including  April  9,  1914, 
when  his  services  were  dispensed  with.  The  check  for  $45  which  the 
Commission  sent  him  to  pay  for  the  nine  days  in  April,  1914,  he 
promptly  returned  and  notified  the  commission  each  day  in  that  month 
that  he  was  ready  to  perform  work  for  the  commission,  if  it  would 
assign  any  to  him. 

The  Court,  construing  certain  correspondence  between  the  claimant 
and  the  commission,  held  that  the  contract  of  hiring  set  forth  in  the 
correspondence  was  for  what  is  known  as  a  general  and  indefinite  term, 
and  that  under  such  a  contract  the  employee  is  liable  to  be  dismissed 
by  his  employer  at  any  time  without  previous  notice  and  that  his  com- 
pensation ceases  on  the  date  of  his  dismissal.  The  claimant's  recovery 
was  therefore  limited  to  $45.     Quinn  v.  State,  16  C.  C.  70. 

Frank  S.  CNeil,  the  claimant,  was  appointed  a  member  of  the  Athletic 
Commission  of  this  State  on  or  about  July  26,  1911,  and  continued  as 
such  up  to  October  8,  1915.  In  the  latter  year  chapter  680  of  the  Laws 
of  1915  was  enacted,  taking  effect  May  22,  1915,  providing  that  "  Each 
member  of  the  commission  shall  be  entitled  to  receive  an  annual  salary 
of  three  thousand  dollars  and  his  actual  necessary  traveling  and  other 
expenses  incurred  by  him  in  the  performance  of  his  official  duties."  The 
Legislature,  however,  failed  to  make  any  appropriation  to  pay  these  sal- 
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aries  except  an  appropriation  of  $9,000  for  salaries  commencing  October 
1,  1915.  The  question  here  involved  is  as  to  the  right  of  the  claimant 
to  draw  a  salary  for  the  period  from  May  22,  1915,  to  October  1,  1915. 

The  Court  held  that  when  the  State,  by  statute,  provides  that  an 
official  shall  receive  <a  salary,  that  creates  a  specific  and  express  contract 
between  the  State  and  that  official,  and  is  an  obligation  w^hich  cannot  be 
avoided  by  the  State  simply  because  afterwards  the  Legislature  either 
fails,  neglects  or  refuses  to  make  an  appropriation  to  pay  that  salary. 
Claimant  was  therefore  held  to  be  entitled  to  an  award  for  salary  at  the 
rate  of  $3,000  per  annum  from  and  including  the  twenty-second  day 
of  May,  1915,  to  the  first  day  of  October,  1915.  O'Neil  v.  State,  16  C.  C. 
74. 

O'Neil  V.  State.  17  C.  C.  (Court  of  Appeals)  305. 

This  claim  is  for  damages  sustained  by  the  claimant,  a  civil  war 
veteran,  resulting  from  his  alleged  unlawful  transfer  in  1905  from  a  clerk- 
ship in  a  state  department  at  a  salary  of  $125  per  month  to  a  clerkship 
in  another  state  department  at  $75  per  month.  The  claimant  protested 
against  his  reduction  in  salary  and  filed  the  present  claim  on  May  19, 
1910. 

The  salary  of  claimant  accrued  from  month  to  month  or  year  to  year, 
and  even  though  claimant  delayed  filing  his  claim,  to  the  extent  to  which 
it  was  enforcible  he  was  entitled  to  recover  for  the  two  years  prior  to  the 
date  of  filing. 

The  claimant's  transfer  was  at  his  own  request,  and  the  Court  held  that 
if  it  had  been  voluntary  on  his  part  he  would  have  waived  any  right 
he  might  have  had  to  a  larger  salary.  The  Court  held,  however,  that  the 
evidence  warranted  the  finding  that  the  request  for  the  transfer  was  made 
by  claimant  under  duress,  being  induced  by  unlawful  threats  to  remove 
him  from  the  public  service,  that  under  the  circumstances  his  transfer  was 
not  voluntary  on  his  part,  and  that  he  stood  in  the  same  relation  as 
though  the  transfer  had  been  peremptorily  made  without  his  consent. 

The  Court  held,  however,  that  the  claimant  had  not  taken  the  legal 
steps  necessary  to  enable  the  Court  of  Claims,  if  it  had  the  power,  or  any 
other  court,  to  right  the  wrong  perpetrated  upon  him ;  that  under  sections 
21,  22  and  23  of  the  civil  service  law  the  claimant,  as  a  veteran,  even 
though  removed  from  his  state  position,  was  entitled  to  receive  the  same 
compensation  from  the  date  of  such  unlawful  removal  to  the  date  of  his 
restoration  as  he  would  have  been  entitled  by  law  to  have  received  in  such 
position  or  employment  but  for  such  unlawful  removal;  but  this  is  only 
in  the  event  that  he  has  been  restored  to  such  position  either  by  a  peremp- 
tory writ  of  mandamus  of  the  Supreme  Court  or  by  a  final  order  on  a  writ 
of  certiorari;  and  that  in  that  event  he  would  also  be  entitled  to  a  writ 
of  mandamus  to  enforce  the  payment  thereof.  In  this  case  the  claimant 
had  not  resorted  to  any  such  proceeding  and  there  had  been  no  adjudica- 
tion that  Jthe  claimant  was  entitled  to  any  particular  office  or  to  any  par- 
ticular salary  during  the  period  covering  his  claim.  Without  reinstate- 
ment or  an  adjudication  in  an  appropriate  legal  proceeding  in  their  favor 
establishing  their  rights  thereto,  public  officials  cannot  recover  the  salary 
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of  the  office  or  position.    The  Court  was  accordingly  obliged  to  dismiss 
the  claim.    Doty  v.  State,  17  C.  C.  22. 

Where  no  appropriation  was  made  for  the  payment  of  the  salary  of  a 
member  of  a  idtate  commission,  the  comptroller  properly  refused  to  audit  a 
payroll  covering  such  period  for  the  reason  that  no  appropriation  appli- 
cable thereto  had  been  made.  (State  Finance  Law;  Cons.  Laws.  ch.  56, 
I  36.) 

While  the  Court  of  Claims  "  has  no  jurisdiction  of  a  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination  except 
where  the  claim  is  founded  upon  express  contract  and  such  claim,  or  some 
part  thereof,  has  been  rejected  by  such  tribunal  or  officer"  (Code  Civ. 
Pro.  f  264),  this  is  not  such  a  claim.  The  comptroller  did  not  audit  the 
claim  and  reject  it,  but  refused  to  hear  it  because  no  money  had  been 
appropriated  to  pay  it.  The  Court  of  Claims  was  open  to  this  claimant 
and  its  determination  was  based  on  facts  adequate  to  sustain  the  award. 
O'Neil  y.  State,  17  C.  C.  (Court  of  Appeals)  305. 
O'Neil  V.  State,  177  App.  Div.  941,  affirmed. 

QUARRY. 

For  a  discussion  of  the  proper  measure  of  damages  for  the  appropria- 
tion of  a  sandstone  quarry,  see  Squire  et  al.  v.  State,  17  C.  C.  59. 

A  claim  was  made  for  damages  to  a  quarry  alleged  to  have  been  due  to 
blasting  in  the  Barge  canal  to  deepen  the  same.  The  quarry  was  twenty- 
three  f^t  below  the  bottom  of  the  canal  and  thirty  feet  below  the  surface 
of  the  ground.  In  blasting  the  holes  were  drilled  three  feet  apart  and 
charged  with  sticks  containing  sixty  per  cent  dynamite,  by  which  sand- 
stone was  removed  to  a  depth  of  approximately  two  feet  and  nine  inches, 
but  the  effect  of  the  blasting  did  not  extend  more  than  one  foot  below 
the  depth  of  the  hole.  The  quarry  was  close  to  the  north  side  of  the 
canal,  and  an  abandoned  quarry  trespassed  somewhat  upon  the  canal 
lands,  and  was  close  to  the  south  side  of  the  canal.  Claimant  contended 
that  the  blasting  opened  vertical  seams  of  sandstone  and  that  the  water 
flooding  the  quarry  came  from  the  canal.  The  defendant  contended  that 
there  existed  some  twenty  feet  below  the  bottom  of  the  canal  a  seam 
between  the  layers  of  stone,  which  led  from  the  abandoned  quarry,  and 
which  plaintiff  unsealed  while  quarrying,  causing  the  water  to  come  into 
his  quarry  from  the  abandoned  quarry.  There  were  findings  that  the 
rock  in  claimant's  quarry  "  lies  in  horizontal  beds  which  slope  or  dip  to 
t)ie  southwest,"  and  that  there  was  an  underground  passage  or  passages 
bi^tween  the  abandoned  quarry  and  the  claimant's  quarry.  The  abandoned 
quarry  was  kept  filled  with  water  from  the  canal,  with  water  from  drains, 
by  water  pumped  into  it  from  another  quarry,  and  by  surface  water. 
Held;  that  an  instruction  '*  that  the  water  that  was  in  claimant's  quarry 
during  the  period  covered  by  the  claims  in  suit  was  23/24  thereof  canal 
water  and  came  from  the  Barge  Canal,"  was  too  liberal  a  charge  for  canal 
water  which  went  into  the  abandoned  quarry  and  thence  into  claimant's 
quarry. 

Ford  v.  State,  18  C.  V.  (Appellate  Division) 244 
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QUAYLE,  OLIVER  A.,  v.  STATE,  11  C.  C.  44. 
QUINW,  PETER  J.,  v.  STATE,  16  C.  C.  70. 

RAILING.    See  Personal  Injitbt. 

RAILROADS. 

Ck>n8truction  of  farm  crossings  by.    Maynard  v.  State,  15  C.  G.  291. 

RAW  MATERIAL. 

See  Damage;  Pebmanent  Afpbopbiation. 

RES  ADJXTDICATA.  Page. 

Two  claims  were  filed  to  recover  damages  in  connection  with  a  barge 
canal  contract,  one  by  the  claimant  itself,  and  the  other  by  the  receiver 
of  the  claimant.  The  former  claim  was  tried  before  the  Court  of  Claims 
and  was  dismissed  by  that  Court.  The  latter  claim  was  tried  thereafter 
before  an  official  Referee.  At  the  commencement  of  the  trial  before  the 
Referee,  a  motion  was  then  made  by  the  state  to  dismiss  all  the  items  of 
the  latter  claim  except  as  to  certain  percentages  retained  by  the  state, 
on  the  ground  that  the  judgment  of  the  Court  of  Claims  rendered  on  the 
former  claim  was  a  bar  to  the  claim  being  tried  before  the  Referee.  Upon 
a  consideration  of  the  original  claim,  the  findings  of  the  Court  of  Claims 
and  the  judgment  rendered  by  it,  the  Referee  held  that  the  former  claim 
W8LA  dismissed  by  the  Court  of  Claims  because  it  was  premature,  and  he 
accordingly  denied  the  motion  of  the  state.  The  Bieferee  further  held 
that  while  the  judgment  of  the  Court  of  Claims  was  res  adjudicata  as 
to  the  breach  of  the  contract  by  the  claimant,  it  was  not  such  as  to  the 
effect  of  the  breach  on  the  right  of  the  claimant  to  recover  for  damages 
sustained  and  extra  work  done  by  the  claimant  prior  to  the  breach,  as 
those  items  were  not  passed  upon  by  the  Court  of  Claims.  Olcott  v. 
State,  17  C.  C.  147. 

In  1012  the  State  appropriated  a  certain  portion  of  claimant's  farm  in 
the  town  of  Russia,  Herkimer  coimty,  for  the  Hinckley  reservoir.  The 
claimant  presented  a  claim  (No.  11 64- A)  for  the  value  of  the  land  taken, 
consequential  damages,  and  the  flooding  of  the  highway  abutting  on  his 
premises.  Subsequently  his  claim  was  settled  for  $550  and  judgment  for 
that  amount  was  thereafter  entered  and  paid.  The  claimant,  during  his 
testimony,  stated  that  this  payment  was  "  in  full  settlement  of  this 
claim.'*  Claimant  contends  in  the  present  claim  that  the  damage  to  his 
farm  by  cutting  it  off  by  the  flooding  of  the  highway  was  not  contem- 
plated in  that  settlement  and  judgment.  The  evidence  justifies  the  con- 
clusion that  the  State  paid  him  $550  for  land  which  actually  cost  him  $34. 
He  received,  according  to  his  own  figures,  $279.18  more  than  his  highest 
estimate  of  the  vialue  of  his  land.  There  was  no  appreciable  consequential 
damage  to  the*  premises  other  than  the  fiooding  of  the  highway.  Held, 
that  the  claimant  must  have  known,  and  it  is  found  as  a  fact  herein 
that  he  did  know,  that  this  extra  payment  was  for  the  damage  occasioned 
by  the  fiooding  of  the  highway.  The  claim  is,  therefore,  dismissed  on  the 
groimd  that  the  former  settlement  was  a  bar  and  also  upon  the  merits, 
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inannuch  as  the  claimant  was  not  misled  but  was  in  fact  paid  in  full  by 
the  settlement  made  and  judgment  entered  and  paid  in  claim  Xo.  1164-A. 

Jones  T.  State,  18  C.  C 3 

In  an  action  against  the  State  by  a  passenger  in  motor  bus  to  recover 
damages  resulting  from  the  collapse  of  a  bridge  on  a  State  highway,  the 
State  was  held  liable.  (Beeroan  y.  State,  16  C.  C.  153,  aff'd  in  179  App. 
Dir.  964.)  The  present  action  is  by  the  owner  and  driver  of  the  bus  and 
this  is  the  only  distinction  between  this  claim  and  the  Beeman  claim. 
Held,  that  the  decision  in  the  Beeman  claim  is  binding  upon  the  Court 
in  the  present  claim,  and  an  award  is  accordingly  made  in  favor  of  claim- 
ant. 

Welcome  v.  State,  18  C.  C 160 

RETAINER. 

A  retainer,  in  its  legal  sense,  is  a  sum  of  money  paid  to  secure  the 
services  of  the  person  to  be  employed,  and  the  sum  named  as  a  retainer 
is  due  as  soon  as  the  person  retained  accepts  the  employment.     Hough 
V.  SUte,  15  C.  C.  146. 
See  CoNTTUCT. 

RIBSTEIir  HOLTER  CO.  v.  STATE,  18  C.  C 54 

RICE,  ARVIN,  AS  RECEIVER,  ETC.,  ▼.  STATE,  11  C.  C.  148. 

RIGGS,  MARGARET  T.  S.,  v.  STATE,  13  C.  C.  110. 

RIGHT  OF  ACCESS.    See  Easement;  Highway. 

RIGHT  OF  WAY.    See  Good  Roads. 

Private  right  of  way;  as  to  constitutional  provision  providing  com- 
plete scheme  for  securing.    Perkins  v.  State,  15  C.  C.  282. 

RILEY,  JAMES  A.,  AHD  ANO.,  v.  STATE,  15  C.  C.  277. 

RIPARIAN  RIGHTS. 

Where,  in  the  construction  of  a  canal  in  1826,  the  State  was  authorized 
by  statute  to  appropriate  only  such  land  and  water  as  was  necessary  and 
there  was  no  specific  appropriation  at  that  time  defining  the  riparian 
rights  acquired  by  the  State  except  as  might  be  inferred  from  the  acts 
of  the  parties  and  general  maps  of  the  canal  showing  the  blue  line,  only 
such  riparian  rights  will  be  presumed  to  have  been  appropriated  by  the 
State  as  were  authorized  by  the  statute.  Fulton  Light,  Heat  &  Power 
Co.  V.  State,  13  C.  C.  285. 

There  are  four  classes  of  ownership  with  respect  to  streams  and  bodies 
of  water  within  the  State,  to  wit :  ( 1 )  those  relating  to  streams  and 
bodies  of  water  which  are  absolutely  owned  by  the  State  as  public  prop- 
erty; (2)  those  in  which  the  State  owns  the  bed  of  the  stream  and  a 
public  easement  in  its  waters;  (3)  those  in  which  the  upland  owner  has 
title  to  the  bed  of  the  stream  and  the  public  have  an  easement  in  its 
waters,  and   (4)   those  in  which  the  State  has  no  interest  whatever,  the 
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stream  being  the  subject  of  absolute  private  ownership.     Fulton  Light, 
Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Where  the  State,  in  1826,  acquired  riparian  rights  for  a  canal  without 
a  specific  appropriation  defining  the  rights  acquired  luider  a  statute 
which  authorized  it  to  acquire  such  rights  as  were  necessary,  there 
remained  in  the  original  riparian  owners  such  riparian  rights  as  were 
not  actually  necessary  for  the  maintenance  and  operation  of  the  canal. 
Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Wood  Creek,  which  formed  a  part  of  the  ordinary  route  of  travel 
between  the  Hudson  river  and  Lake  Champlain  from  earliest  times,  and 
was  used  by. the  Indians  and  later  by  the  colonists,  was  regarded  as 
navigable,  and  in  the  patent  from  the  English  Crown  to  Philip  Skene  was 
excepted  and  reserved  *'  as  a  common  highway  for  the  benefit  of  the 
public."  Philip  Skene  having  been  attainted  of  treason  by  the  Legisla- 
ture of  the  State  of  New  York  in  1779,  and  his  lands  sold  by  the  Com- 
missioners of  Forfeiture,  those  claiming  under  the  Skene  Patent  have  no 
interest  in  the  bed  of  Wood  Creek,  and  the  State  may  take  a  portion 
thereof  for  its  canal  system  without  compensation  to  the  riparian  owners. 
Johnson  v.  State,  13  C.  C.  55. 

The  claimants  are  the  owners  of  uplands  bounded  upon  the  East  river, 
and  also  claim  to  own  certain  lands  under  water,  their  claims  being 
based  upon  patents  issued  by  the  Commissioners  of  the  Land  Office  to 
them  or  their  predecessors  in  title.  Upon  the  Attorney-GeneraFs  con- 
tention that  the  State  may  now  appropriate  the  claimants'  land  under 
water  for  barge  canal  purposes  without  compensation,  Held,  that  the 
claimants  being  the  owners  of  uplands  bounded  upon  the  river  are 
entitled  to  all  of  the  riparian  rights  that  are  accorded  to  adjacent  owners 
under  the  common  law.  That  they  have  the  right  of  access  not  only  to  the 
river  itself,  .but  to  the  freeway  thereof,  with  the  right  to  receive  and 
ship  goods  over  the  same.  That  as  such  adjacent  owners  they  are  within 
the  provisions  of  the  Public  Lands  Law,  persons  to  whom  the  Conunis- 
sioners  of  the  Land  Office  were  given  the  power  to  grant  lands  under  the 
waters  of  the  river  for  the  purposes  mentioned  in  the  Act.  That  it  was 
under  these  circumstances  the  patents  in  question  were  issued  and  in 
reliance  upon  the  validity  thereof  that  the  claimants  have  constructed 
a  bulkhead  and  piers  and  filled  the  same  in  for  the  purposes  of  commerce. 
That  as  said  bulkhead  lines  were  established  by  the  Harbor  Commis- 
sioners, and  the  pierhead  lines  were  established  by  Act  of  the  Legisla- 
ture and  were  approved  by  the  Secretary  of  War,  and  all  of  the  patents 
issued  by  the  Commissioners  of  the  Land  Office  to  the  claimants  were 
within  the  lines  so  established  and  approved,  the  claimants  are  man- 
ifestly now  entitled  to  compensation  therefor.  Palmer  v.  State,  15 
C.  C.  55. 

Wood  Creek  was  part  of  a  natural  system  of  water  communication 
between  the  Hudson  river  and  Lake  Champlain.  It  was  used  as  such 
from  the  earliest  times  by  the  Indians  and  later  by  the  Colonists. 
During  this  time  the  use  of  the  stream  became  dedicated  to  the  public  by 
reason  of  its  having  been  used  by  the  public  from  time  immemorial. 
Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 
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When  in  1767  the  English  Crown  granted  certain  lands,  embracing 
Wood  creek,  to  the  patentees  therein  named,  the  Colonial  authorities 
recognizing  that  Wood  creek  had  been  so  used  as  a  common  water  high- 
way, «iiid  that  the  public  by  reason  of  such  uses  had  acquired  rights  in 
it,  the  patent  mentioned  contained  the  reservation  and  exception  "  Except- 
ing the  said  Wood  Creek,  which  is  reserved  as  a  common  highway  for  the 
benefit  of  the  public."  Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C. 
181. 

After  the  Revolutionary  War,  Wood  creek  passed  to  the  State  of  New 
York  as  the  successor  of  the  Crown,  and  the  State  received  it  "as  a 
common  highway  for  the  benefit  of  the  public,"  charged  with  the  public 
easement  therein,  and  its  dedication  to  the  public  as  a  common  highway 
for  the  benefit  of  the  public.  Champlain  Stone  and  Sand  Co.  v.  State, 
15  C.  C.  181. 

The  status  of  Wood  creek  not  having  changed  to  the  present  time,  the 
successors  in  title  to  the  original  patentee  have  no  interest  in  the  bed  of 
said  creek,  and  the  lessees  of  land  abutting  on  the  creek  have  no  right  to 
build  upon,  or  maintain  over  it,  a  private  bridge  for  the  transportation  of 
merchandise.     Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

Wood  creek  being  impressed  with  navigability  by  the  original  patent, 
the  State  of  New  York  exercising  its  paramount  right  to  improve  a 
navigable  stream,  may  take  such  creek,  or  portions  of  the  same,  for  its 
canal  system,  without  compensation  to  the  owner  of  the  land  coming  to 
its  banks.    Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

This  claim  was  to  recover  damages  for  the  appropriation  by  the  state 
for  barge  canal  purposes  of  claimant's  land  along  the  Mohawk  river  near 
Schenectady,  N.  Y.  The  appropriation  took  the  upland  of  the  claimants 
commencing  at  the  river  bank  and  extending  back  beyond  the  new  flow 
line  of  the  river  created  by  the  raising  of  a  dam  down  stream,  thus 
shutting  off  the  remaining  lands  of  the  claimants  from  the  present  shore 
line.  The  claim  was  originally  heard  by  the  Board  of  Claims  which 
made  an  award  of  $9  050,  with  interest  from  January  6,  1913.  The 
award  was  made  up  of  $8,050  for  lands,  buildings,  etc.,  and  $1,000  "  by 
reason  of  the  appropriation  by  the  state  of  the  lands  comprising  the  bed 
of  the  Mohawk  river  to  the  thread  or  center  of  the  stream  *  •  • 
being  intended  to  cover  all  other  rights  growing  out  of  the  ownership  of 
said  land  in  the  bed  of  the  Mohawk  river,  and  all  riparian  rights  ap- 
purtenant to  the  premises  appropriated."  The  state  appealed  to  tho 
Appellate  Division  and  then  to  the  Court  of  Appeals.  219  N.  Y.  67 
The  Court  of  Appeals  decided  that  the  title  to  the  bed  of  the  Mohawk  was 
in  the  state  and  not  in  the  upland  owner.  Judge  Collin*s  opinion  con- 
tains the  following  statement:  "From  the  language  of  the  determi- 
nation of  the  Board  of  Claims,  we  are  uncertain  whether  or  not  the 
Board  intended  to  find  a  damage  to  the  ordinary  riparian  rights  of  the 
respondents  by  reason  of  the  taking  of  the  land  between  their  remaining 
lands  and  the  river.  That  part  of  the  determination  awarding  the  sum 
of  one  thousand  dollars,  in  addition  to  the  eight  thousand  and  fifty 
dollars,  should  be  reversed,  with  costs  in  the  Appellate  Division  and  this 
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court,  and  the  matter  remitted  to  the  Court  of  Claims  to  determine  and 
award  the  respondents  the  damages  sustained  by  them,  if  any,  by  reason 
of  the  interference  with  their '  ordinary  riparian  rights  through  such 
taking."  The  state  contends  that  the  item  of  $8,050  in  the  original 
award,  being  for  the  uplands,  included  the  ordinary  riparian  rights. 

The  Court  of  Claims  on  the  present  trial  construed  the  findings  and  the 
opinion  of  the  Board  of  Claims  to  mean  that  the  value  of  the  "  ordinary 
rights  "  was  intended  by  the  Board  of  Claims  to  be  included  in  the  $1,000 
above  mentioned.  The  question  therefore  was  whether  the  claimants  had 
suffered  the  loss  of  any  ordinary  riparian  rights  by  reason  of  the  appro- 
priation. 

The  Court  held  that  the  contention  of  the  state  that  the  claimants  had 
sufTered  no  loss  of  riparian  rights  was  untenable.  There  are  ordinary 
riparian  rights  on  navigable  streams  even  where  the  state  owns  the  fee 
of  the  land  under  water.  Had  this  been  a  claim  for  damages  necessarily 
incident  to,  or  growing  out  of,  improvements  in  the  river  channel  itself 
or  striictures  therein  erected  by  the  state,  the  claimants  would  be  without 
remedy.  When  the  exercise  of  the  paramount  public  right,  in  the  im- 
provement of  navigation,  deprives  the  individual  riparian  owner  of  some 
of  his  rights  as  such  owner,  his  inferior  right  must  give  way  to  the 
superior  public  right.  The  situation  in  this  claim,  however,  was  different. 
Here  the  public  authorities,  acting  under  a  specific  statute,  acquired 
uplands  by  appropriation.  It  is  true  that  this  improvement  is  "  of  navi- 
gation," but  the  damage  herein  accrues,  not  from  improving  the  navi- 
gation, but  from  the  actual  appropriation  of  uplands  owned  by  the  claim- 
ants, the  state  thereby  becoming  an  intervening  owner,  and  thus  depriving 
them  of  whatever  riparian  rights  might  be  left  to  such  lands,  in  the 
absence  of  such  appropriation,  after  the  state  had  made  its  improvements 
to  the  navigation  of  the  stream. 

An  award  was  accordingly  made  for  the  loss  of  such  ordinary  riparian 
rights  in  the  sum  of  $350.    Danes  v.  State,  17  C.  C.  128. 

On  July  25,  1912,  the  State  appropriated  for  the  purposes  of  Barge 
canal  construction  land  belonging  to  the  Battle  Island  Paper  Company 
at  the  west  end  of  the  Battle  Island  dam  across  the  Oswego  river.  The 
company  purchased  this  property  about  the  year  1901.  It  thereafter 
erected  a  power  house  upon  the  same  and  at  the  date  of  the  appropria- 
tion this  power  house  was  furnishing  electric  power  to  the  said  com- 
pany's sulphite  mill  located  about  a  mile  southerly  therefrom  and  on 
the  opposite  side  of  the  river,  by  means  of  a  transmission  line.  The 
company  continued  to  use  the  property  appropriated  imtil  February  21, 
1914.  The  State  entirely  destroyed  the  water  power  which  the  company 
was  using  at  the  said  Battle  Island  dam  by  raising  the  crest  of  the 
Minetto  dam  below  Battle  Island  so  that  it  backs  the  water  up  to  and 
over  the  crest  of  the  Battle  Island  dam.  Subsequent  to  the  appropria- 
tion by  the  State  and  the  filing  of  the  claim  herein  the  Battle  Island 
Paper  Company  was  adjudicated  a  bankrupt,  and  Charles  N.  Bulger, 
David  F.  Costello  and  Nelson  P.  Bonney,  as  trustees  in  bankruptcy  for 
said  company,  were  duly  substituted  as  claimants  herein  and  authorized 
to  prosecute  said  claim. 
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The  patent  of  July  1,  1791,  from  the  State  to  Lieutenant  Philip  Conine 
of  lot  46,  which  included  the  premises  herein  in  question,  conveyed  title 
to  the  center  of  the  Oswego  river.  At  the  time  of  the  appropriation 
herein  a  portion  of  the  property  vested  in  Lieutenant  Conine  by  the 
above  mentioned  patent  of  1791  had  regularly  through  various  mesne 
conveyances  passed  to  these  claimants.  The  claimants  held  the  fee  of 
that  property  and  were  vested  with  the  ordinary  rights  of  a  riparian 
owner  on  that  river  which  included  the  ownership  of  the  bed  of  the  river 
to  the  center  line  thereof  less  that  portion  of  the  bed  on  which  the  State 
erected  its  dam,  and  the  right  to  the  use  of  one-half  of  the  flow  of  the 
Oswego  river  opposite  their  premises  less  the  amount  theretofore  appro- 
priated by  the  State  for  the  Oswego  canal. 

Whatever  land  and  water  were  taken  by  the  State  for  the  purposes  of 
the  Oswego  canal  at  this  point  were  taken  imder  the  State's  power  of 
eminent  domain,  and  not  under  and  by  virtue  of  its  sovereign  power  to 
improve  navigation  in  the  Oswego  river.  Such  land  and  water  could 
not  be  taken  by  the  State  then,  nor  at  the  present  time  for  such  a  pur- 
pose without  making  just  compensation  to  the  riparian  owner. 

The  Court  reviewed  the  history  of  canal  construction  work  by  the  State 
on  the  Oswego  river,  including  the  building  of  the  dams  thereon,  and 
reached  the  conclusion  that  the  only  vested  interest  which  the  claimant 
had  in  water  rights  at  the  Battle  Island  dam  and  for  which  it  must  be 
compensated  because  of  the  appropriation  by  the  State,  was  the  right  to 
the  use  at  the  head  rendered  available  by  the  1867  dam  with  crest  at 
307.22  Barge  canal  datum  of  so  much  of  one-half  of  the  surplus  water 
of  the  river  as  would  pass  through  the  two  openings  in  the  bulkhead  of 
said  dam,  to-wit,  one  18.92  and  the  other  19.80  feet  wide. 

The  State  had,  sinee  the  building  of  the  1867  dam,  increased  for  claim- 
ants both  the  amount  of  water  it  could  use  and  the  head  at  which  it 
could  use  such  water.  But  in  such  increased  benefits  the  claimants  had 
nothing  more  than  what  amounted  to  a  revocable  license;  they  never 
could  develop  into  property  rights  as  against  the  State;  and  the  State 
was  at  liberty  at  any  time  to  withdraw  such  increased  amount  of  water 
and  head  without  becoming  liable  in  damages  to  claimants. 

The  Court  reviewed  at  length  the  evidence  relating  to  claimants'  dam- 
ages and  held  that  the  market  value  at  the  date  of  the  appropriation  of 
the  water  power  rights,  the  power  house  and  equipment  less  salvage,  and 
the  real  estate  was  $135,050,  and  the  consequential  damages  resulting 
from  the  appropriation  to  the  transmission  line  and  the  cost  of  installing 
change  of  equipment  to  the  sulphite  mill  for  Niagara  power,  amounted 
to  $14,300,  making  the  total  damages  $149,350. 

Interest  on  this  award  was  allowed  from  February  21,  1914,  the  date 
on  which  the  claimants  ceased  to  use  the  property.  The  State  had  a 
counterclaim  against  the  claimants  for  the  use  and  occupation  of  the 
property  from  July  25,  1912,  the  date  of  the  appropriation,  down  to 
February  21,  1914,  and  the  Court  held  that  the  amount  due  the  State  on 
its  counterclaim  was  fairly  equivalent  to  the  interest  on  the  a\vard  from 
July  25,  1012,  to  February  21,  1914. 
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Fennell,  J.,  concurred  in  an  opinion  laying  down  the  following  propo- 
sitions : 

The  language  of  Vice  Chancellor  Gridley  in  Varick  v.  Smith,  that  the 
State  lost  control  of  the  water  "  the  moment  it  commenced  its  descent " 
over  the  dam,  has  long  been  urged  as  an  authority  for  the  right  of  the 
riparian  owner  to  use  the  water  at  the  crest  of  the  State  dam.  This 
construction  appears  to  be  erroneous.  He  used  the  expression  to  indicate 
the  instant  of  time  when  and  not  the  place  where  the  State  relinquished 
its  control.  The  State  might  have  discharged  the  water  through  a  gate 
at  the  bottom  of  the  dam  and  he  could  have  used  almost  the  same  lan- 
guage to  point  his  argument,  namely,  "  the  moment  it  passed  through 
the  dam."  That  could  hardly  have  been  construed  as  affirming  crest 
elevation  rights. 

In  cases  where  the  State  has  actually  appropriated!  the  situs  of  a  power 
dam,  destroyed  the  owner's  dam,  and  erected  its  own  in  place  thereof, 
the  State  has  taken  all  the  water  elevation  rights  of  that  owner  above 
the  foot  of  the  downstream  face  of  such  dam,  and  no  structure  erected 
by  the  owner,  backing  up  water  against  the  State  dam,  is  thereafter 
lawful.  The  riparian  owner's  power  possibilities  that  attach  to  the 
water  leaving  the  State  dam  are  those  creatable  from  the  foot  of  the  dam 
to  the  downstream  end  of  the  owner's  uplands  fronting  on  the  river. 

The  power  owners'  rights  in  such  a  State  dam  are  based  upon  the 
agreement  (evidenced  by  the  long  existing  status)  made  when  the  State 
built  the  first  dam.  The  rights  became  fixed  as  of  that  time,  were  there- 
after contractual  rather  than  riparian,  and  cannot  grow  and  expand 
except  in  so  far  aa  the  advance  in  the  science  of  water  power  develop- 
ment can  be  applied  to  the  head  and  fiow  then  agreed  upon. 

Any  alteration  of  such  a  dam  by  the  State  making  a  consequent  reduc- 
tion in  such  head  or  flow  is  a  taking  of  the  property  rights  of  the  power 
owner,  and  he  must  be  compensated.  If  the  alteration  merely  produces 
an  increased  head  and  enlarged  pondage  area,  none  of  the  power  owners' 
property  rights  are  taken  and  no  compensation  can  be  paid  him.  No 
compensation  being  due  him  there  is  no  consideration  for  any  agreement 
to  let  him  have  the  benefit  of  the  increased  head  and  enlarged  pondage 
area,  and  any  agreement  so  to  do  is  invalid.  The  increased  power  possi- 
bilities are  created  by  the  State,  belong  to  it  and  can  only  be  leased  by 
it  for  an  equitable  consideration. 

Bulger  et  al.  (Battle  Island  Paper  Co.)  v.  State,  18  C.  C 6 

In  1823  the  State  incorporated  the  Oswego  Canal  Company  and  author- 
ized it  to  build  an  hydraulic  canal  along  the  easterly  bank  of  the  Oswego 
river,  and  near  the  city  of  Oswego.  Thereafter,  pursuant  to  statute,  the 
State  between  the  years  1826  and  1828  took  over  and  completed  the 
hydraulic  canal  for  the  purpose  of  a  navigation  canal  as  well  as  an 
hydraulic  canal,  and  made  it  a  part  of  the  Oswego  canal.  In  1854,  the 
State  built  at  this  point  a  navigation  canal  separate  and  apart  from  the 
hydraulic  canal  and  on  the  westerly  side  thereof. 

The  claimant's  electric  light  plant  was  located  on  the  strip  of  land 
between  the  navigation  canal  and  the  Oswego  river  and  was  operated 
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mainly  by  water  power.  The  water  was  brought  from  the  hydraulic 
canal  under  the  said  navigation  canal  by  means  of  two  conduits  six  feet 
square,  ending  at  the  west  face  of  the  west  wall  of  the  navigation  canal 
and  discharging  there  into  claimant's  forebay  which  was  built  up  against 
the  west  face  of  the  went  wall  of  the  navigation  canal,  and  from  which 
forebay  claimant  drew  the  water  directly  on  to  its  water  wheels.  The 
claimant  in  the  year  1910  was  interrupted  in  the  operation  of  its  plant 
by  having  its  water  power  bhut  off  by  the  operations  of  the  Barge  canal 
contractor  in  connection  with  the  enlargement  of  the  canal  at  this  point. 
The  contract  provided  that  claimant's  water  power  should  not  be  inter- 
rupted, but  when  the  contractor  reached  this  point  in  his  work,  the 
claimant  was  notified  on  August  16,  1910,  by  the  department  of  public 
works  of  the  State  that  the  conduits  above  mentioned  were  about  to  be 
destroyed  and  that  new  conduits  would  be  furnished  claimant  some 
distance  south  of  these  old  conduits  but  discharging  upon  or  opposite 
claiftiant's  property  and  suggesting  that  if  claimant  desired  to  avail  itself 
of  these  new  conduits,  it  submit  plans  for  the  extension  of  its  forebay 
in  such  a  manner  as  to  utilize  the  water  from  said  new  conduits.  The 
westerly  wall  of  the  canal  was  moved  seven  feet  to  the  west,  thereby 
rendering  claimant's  forebay  absolutely  useless  and  cutting  off  all  access 
by  claimant  to  the  hydraulic  canal.  The  new  conduits  to  which  the 
department  of  public  works  referred  in  its  letter  of  August  16,  1910, 
were  not  completed  until  about  November  25,  1912,  and  were  about  ninety 
feet  south  of  the  position  of  the  old  conduits.  Ko  notice  of  any  formal 
appropriation  of  any  of  claimant's  property  was  at  any  time  served  upon 
the  claimant. 

Owing  to  this  alleged  encroachment  or  infringement  upon  claimant's 
property  and  rights,  the  claimant  filed  this  claim  to  recover  two  things: 
first,  the  usable  value  of  its  property  from  August  22,  1910,  to  Auguust 
22,  1916;  second,  the  cost  of  repairing  its  property  to  the  condition  in 
which  it  was  prior  to  the  interference  by  the  State  on  August  22,  1910. 
The  State's  reply  to  the  first  contention  was  that  the  claimant's  forebay 
was  built  within  the  blue  line  and  upon  State  property  and  th«t  there- 
fore the  State  had  a  right  to  remove  said  forebay;  and,  second,  that  it 
also  had  a  right  to  remove  the  conduits  as  it  was  necessary  to  remove 
them  for  Barge  canal  construction. 

The  Court  held  that  notwithstanding  the  fact  that  the  land  on  which 
claimant's  forebay  was  constructed  appears  to  be  within  the  blue  line 
as  laid  down  in  the  Holmes  Hutchinson  map  of  1834,  yet  in  fact  the 
State  never  appropriated  and  went  into  possession  of  such  land ;  that  the 
claimant  and  its  predecessors  from  the  earliest  times  in  the  history  of 
the  canal  have  not  only  actually  been  in  possession  of  this  land  under 
a  title  of  the  land  to  the  very  margin  of  the  canal,  but  they  have  also 
continuously  been  in  the  actual  use  and  occupation  of  that  land  without 
any  question  by  the  State,  and  the  State  in  the  building  of  these 
conduits  and  in  other  ways  has  recognized  this  title  of  the  claimant  and 
its  predecoasors. 

With  respect  to  the  State's  second  contention,  the  Court  held  that 
inasmuch  as  claimant's  forebay  was  situated  on  its  own  property,  the 
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State,  when  it  destroyed  it,  became  a  trespasser  and  must  respond  to 
the  claimant  in  such  damages  as  will  enable  claimant  to  build  a  new 
forebay  as  good  and  efficient  as  the  one  destroyed  by  the  State.  The 
Court  held,  however,  that  it  was  the  duty  of  claimant  to  connect  up  its 
forebay  with  the  ends  of  the  new  culverts  within  a  reasonable  time  after 
they  had  been  constructed,  so  as  to  reduce  its  damages  and  that  such 
reasonable  time  under  the  evidence  of  this  case  would  be  a  period  of  six 
months  after  November  25,  1912,  or  until  the  25th  day  of  May,  1913, 
and  that,  therefore,  the  claimant  was  entitled  to  recover  from  the  State 
the  rental  value  of  its  property  from  the  22d  day  of  August,  1910,  until 
the  25th  day  of  May,  1913. 

The  claimant  is  not  entitled  to  interest  on  that  portion  of  the  award 
which  is  to  reimburse  claimant  to  reconstruct  his  forebay  for  the  reason 
that  it  has  not  expended  that  money,  but  under  the  authority  of  Lakeside 
Paper  Co.  v.  State,  45  App.  Div.  112,  55  id.  208,  and  Wilson  v.  City  of 
Troy,  135  N.  Y.  96,  the  claimant  is  entitled  to  interest  on  such  portions 
of  the  demand  for  the  rental  value  of  claimant's  property  as  the  court 
lias  awarded  to  the  claimant  from  the  date  of  filing  of  the  respective 
claims. 

People's  Gas  and  Electric  Co.  v.  State,  18  C.  C 162 

See  Permanent  Appbopbiation. 

RIZZI,  VINCENZO,  v.  STATE,  17  C.  C.  54. 

ROAD  MATERIAL. 

8ee  OoNTBACT;  Highway. 

ROSS,  GLENN,  v.  STATE,  18  C.  C.  59. 
18  0.  C.  (Appellate  Division)  250. 

ROSSOW,  GEORGE,  AND  ANO.,  v.  STATE,  15  C.  C.  260. 

ROURK,  MICHAEL,  AND  ANO.  v.  STATE,  15  C.  C.  285. 

ROWE,  LUCIEN  H.,  v.  STATE,  11  C.  C.  165. 

RYDER,  NED  C,  v.  STATE,  16  C.  C.  30. 

RUTHENBERG,  AUGUST,  v.  STATE,  11  C.  C.  189. 

SALARY. 

This  is  a  claim  against  the  State  for  the  sum  of  $150  for  services 
rendered  the  State  in  the  month  of  April,  1914,  by  the  claimant  as  special 
agent  to  the  State  Board  of  Tax  Commissioners.  In  July,  1913,  he  was 
employed  by  the  commission  as  such  agent  at  an  agreed  salary  of  $150 
per  month.  He  received  his  pay  to  and  including  April  9,  1914,  when  his 
services  were  dispensed  with.  The  check  for  $45  which  the  commission 
sent  him  to  pay  for  the  nine  days  in  April,  1914,  he  promptly  returned 
and  notified  the  commissioner  each  day  in  that  month  that  he  was  ready 
to  perform  work  for  the  commission,  if  it  would  assign  any  to  him.  The 
court,  construing  certain  correspondence  between  the  claimant  and  the 
commission,  held  that  the  contract  of  hiring  set  forth  in  the  correspond- 
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ence  was  for  what  is  known  as  a  general  and  indefinite  term,  and  that 
under  such  a  contract  the  employee  is  liable  to  be  dismissed  by  his  em- 
ployer at  any  time  without  previous  notice  and  that  his  compensation 
ceases  on  the  date  of  his  dismissal.  The  claimant's  recovery  was  there- 
fore limited  to  $45.    Quinn  v.  State,  16  C.  C.  70. 

Frank  S.  O'Xeil,  the  claimant,  was  appointed  a  member  of  the  Ath- 
letic Commission  of  this  State  on  or  about  July  26,  1911,  and  continued 
as  such  up  to  October  8,  1915.  In  the  latter  year  chapter  680  of  the 
Laws  of  1915  was  enacted,  taking  effect  May  22,  1915,  providing  that 
"Each  member  of  the  commission  shall  be  entitled  to  receive  an  annual 
salary  of  three  thousand  dollars  and  his  actual  necessary  traveling  and 
other  expenses  incurred  by  him  in  the  performance  of  his  official  duties.*' 
The  Legislature,  however,  failed  to  make  any  appropriation  to  pay  these 
salaries  except  an  appropriation  of  $9,000  for  salaries  commencing 
October  1,  1915.  The  question  here  involved  is  as  to  the  right  of  the 
claimant  to  draw  a  salary  for  the  period  from  May  22,  1915,  to  October 
1,  1915. 

The  Court  held  that  when  the  State,  by  statute,  provides  that  an  official 
shall  receive  a  salary,  that  oroates  a  specific  and  express  contract  between 
the  State  and  that  official,  and  is  an  obligation  which  cannot  be  avoided 
by  the  State  simply  because  afterwards  the  Legislature  either  fails, 
neglects  or  refuses  to  make  an  appropriation  to  pay  that  salary.  Claim- 
ant was  therefore  held  to  be  entitled  to  an  award  for  salary  at  the  rate 
of  $3,000  per  annum  from  and  including  the  twenty-second  day  of  May, 
1915,  to  the  first  day  of  October,  1915.  O^Neil  v.  State,  16  C.  C.  74. 
O'Neil  V.  State,  17  C.  C.  (Court  of  Appeals)  305. 
See  Court  op  Appeals;  Wages. 

SALINA  STREET  BRIDGE  (SYRACUSE). 

The  State  is  not  liable  for  the  injuries  received  by  a  person  who  uses 
the  towpath  for  the  purpose  of  visiting  the  captain  of  a  boat  and  in  doing 
so  falls  into  an  opening  underneath  a  lift  bridge,  where  the  opening  was 
used  in*  connection  with  the  operation  of  the  bridge,  was  necessary  for 
that  purpose,  was  located  some  distance  from  the  traveled  part  of  the 
towpath,  and  apparently  necessarily  exposed  when  the  bridge  was  raised. 
Scanlon  v.  State,  11  C.  C.  124.    See  Ten  Eyck  v.  State,  11  C.  C.  149. 

The  administrator's  intestate  was  killed  by  falling  into  a  pit  at  the 
Salina  street  bridge  in  the  city  of  Syracuse. 

On  the  evening  of  the  accident  the  deceased  was  observed  walking 
behind  two  women  who  were  approaching  the  bridge  in  question.  The 
bridge  was  being  "  lifted."  Wlien  the  women  neared  the  bridge  they 
stopped,  stood  slightly  apart  and  the  deceased  walked  between  them  and 
fell  into  a  pit  at  the  end  of  the  bridge. 

The  accident  happened  about  ten  o'clock  in  the  evening  of  June  3,  1907. 
The  bridge  was  being  raised  at  the  time  to  permit  the  passage  of  canal 
boats.  Before  the  operator  began  to  raise  the  bridge  a  gong  was  sounded, 
and  a  flagman,  while  it  was  being  raised,  stood  with  a  red  lamp  in  his 
hand  near  the  end  of  the  bridge  which  the  deceased  approached.  There 
were  red  lights  on  the  bridge  at  the  time,  and  under  the  needle  beam  at 
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the  ends  of  the  bridge  there  were  also  red  lights  which  were  exposed  when 
the  bridge  went  up.  Held,  the  State  was  not  negligent,  and  the  deceased 
was  guilty  of  contributory  negligence.  Clift  v.  State,  13  C.  C.  26.  See 
Mulvihill  V.  State,  12  C.  C.  17. 

When  the  planking  or  floor  of  a  canal  bridge  is  about  three  inches  above 
the  surface  of  a  contiguous  street  sidewalk,  it  is  not  such  an  inherently 
dangerous  elevation  that  one  would  reasonably  anticipate  accidents 
therefrom;  nor  is  it  such  a  defect  that  common  experience  would 
naturally  suggest  that  injury  was  likely  to  be  caused  by  it.  Hynes  v. 
State,  13  C.  C.  49. 

8 fie  Bridges  ;  Ne»ijgengb. 

SAND. 

For  a  discussion  of  the  proper  measure  of  damages  for  the  appro- 
priation of  land  containing  <sand  and  gravel,  the  appropriation 
having  been  made  for  the  purpose  of  securing  sand  and  gravel  for  the 
construction  of  the  dam  at  Hinckley  for  a  barge  canal  reservoir,  see 
Ballou  V.  State,  17  C.  C.  7. 
See  CoNTBACT;  Highway. 

SANDER,  FREDERICK  W.,  v.  STATE,  11  C.  C.  1. 

SANNTJCCI,  LOmSE,  v.  STATE,  16  C.  C.  106. 

SCANLON,  CORNELIUS,  v.  STATE,  11  C.  C.  124. 

SCHATAZLE,  AUGUST,  v.  STATE,  16  C.  C.  61. 

SCHENECtXdt,  COUNTY  OF. 

Where  a  statute  providing  for  the  construction  of  good  roads  contained 
a  provision  that  the  cost  of  procuring  the  right  of  way  should  be  paid  by 
the  Comptroller  as  a  part  of  the  cost  of  the  improvement  was  amended 
by  omitting  the  latter  clause,  thus  placing  the  burden  upon  the  county  of 
obtaining  the  right  of  way,  the  amendatory  act  will  not  be  given  a  retro- 
spective effect  so  as  to  apply  to  highways  in  process  of  construction 
where  condemnation  proceedings  are  pending  for  the  acquisition  of  the 
necessary  right  of  way,  in  view  of  the  Statutory  Construction  Law  which 
provides  that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  impair 
any  act  done  or  right  accrued  or  acquired  or  liability,  penalty,  forfeit 
or  punishment  incurred  prior  to  the  time  such  repeal  took  -effect,  but 
that  the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted  as  fully 
and  to  the  same  extent  as  if  such  repeal  had  not  been  effected,  unless 
it  clearly  appears  from  the  amendatory  act  that  the  Legislature  intended 
that  it  should  have  a  retroactive  force  and  should  apply  to  pending 
improvements  and  condemnation  proceedings.  County  of  Schenectady 
V.  State,  13  C.  C.  209. 

SCHENECTADY,  COUNTY  OF,  v.  STATE,  13  C.  C.  209. 

SCOTT,  EDITH  A.,  as  exec,  etc.,  v.  STATE,  17  C.  C.  38. 

SEEPAGE.    See  L^qakage,  Overflow  and  Flooding. 


464  Index  Digest 


SHEARMAN,  LAN ELLE  H.,  y.  STATE,  16  C.  C.  159. 
SHEARMAN,  THOMAS  A.,  y.  STATE,  16  G.  C.  159. 

SKANEATELES  LAKE.  Page. 

The  State  may  permanently  maintain  the  water  in  Skaneateles  lake  to 
the  height  indicated  by  the  canal  board  which  appropriated  the  waters 
in  1843  and  the  State  is  not  liable  if  the  water  rises  at  times  through 
natural  causes  to  a  greater  height.    Fitzgerald  y.  State,  11  C.  C.  117. 

SLIVE,  ANN,  y.  STATE,  16  C.  C.  96. 

SMITH,  WILLIAM  BALLIN6ER,  y.  STATE,  16  C.  C.  148. 

SMITH,  WILLIAM  H.,  AND  ANO.,  y.  STATE,  15  C.  C.  293. 

SMITH.  WILLIAM  H.,  y.  STATE,  17  C.  C.  98. 

SMITH  &  POWELL  CO.  y.  STATE,  11  C.  C.  87. 

SPENCER,  ANTHONY,  y.  STATE,  11  C.  C.  114. 

SPOIL. 

For  damages  resulting  from  failure  of  state  to  deposit  spoil  on  claim- 
ant's land  in  accordance  with  contract  between  state  and  claimant,  see 
Rogers  y.  State.  17  C.  C.  70. 

SQUIRE,  ALFRED  J.,  et  al.  y.  STATE,  17  C.  C.  69. 

STANTON,  RICHARD  P.,  y.  STATE,  18  (\  C 81 

STATE  ARMORY  (ELMIRA). 

Frownlow  y.  State,  16  C.  C.  125. 

STATE  ARMORY  (SCHENECTADY). 
Kleinmeier  v.  State.  16  C  C.  101. 

STATE  BOARD  OF  TAX  COMMISSIONERS.    See  Contract;  Damage; 
Negligence;  Personal  Injury;  Public  Officers. 

STATE    FAIR.    See    Bridges;    Damage;    JiniisDianoN;    Negligence; 
Personal  Injury  ;  State  Forest  Preserve. 

STATE    FOREST   PRESERVE. 

The  State  Forest  Preserve  Board  appropriated  land  of  the  claimant 
under  chapter  130  of  the  Laws  of  1908,  under  which  statute  the  claim- 
ant asserted  its  right  to  take  and  remove  certain  spruce  timber  upon  the 
condition  stated.  Provisions  of  the  statute  and  of  the  agreement  between 
the  parties  examined  and  held,  that  a  judgment  of  the  Court  of  Claims, 
awarding  the  claimant  a  certain  sum  for  the  land  appropriated  and  a 
certain  amount  as  damages  to  other  lands  on  the  ground  that  claimant 
was  deprived  of  access  to  the  railroad  over  the  appropriated  land.,  should 
be  affirmed. 

The  provision  of  said  statute  giving  the  claimant  the  right  to  take  and 
remove  timber  upon  the  conditions  stated  is  not  an  invasion  of  said 
claimant's  constitutional  rights. 
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One  to  whom  the  claimant  gave  an  option  to  purchase  the  land  appro- 
priated within  a  certain  period  had  no  interest  in  the  land  itself  and  no 
claim  against  the  State  for  its  condemnation. 

The  statute  may  properly  deny  costs  in  condemnation  cases. 

The  claimant  in  this  case  is  not  entitled  to  be  reimbursed  for  counsel 
fees  and  the  costs  of  experts  in  the  woods  but  might  have  been  entitled  to 
an  allowance  for  the  cost  of  searches  if  it  had  furnished  a  definite  state- 
ment thereof. 

Taggarts  Paper  Co.  v.  State,  18  C.  C.   (Appellate  Division) 269 

Aff'g  17  C.  C.  122,  and  18  C.  C 39 

STATE  OFFICERS.    See  Contract;  Public  Officers. 

STATE  PRINTING. 

Where  contracts  for  State  printing  have  been  made  and  the  State  has 
not  authorized  the  submission  of  its  liability  under  such  contracts  to  the 
Court  of  Claims,  such  consent  will  not  be  implied  from  the  language  of 
the  Code  of  Civil  Procedure  conferring  jurisdiction  upon  the  court. 
Quayle  v.  State,  11  C.  C.  44. 

The  claim  involved  in  this  action  was  filed  on  August  31,  1909,  the 
notice  of  intention  having  been  filed  on  February  25,  1909.  The  claim 
was  based  on  three  contracts  in  writing  entered  into  pursuant  to  statute 
between  the  claimant  and  the  state  printing  board,  the  first  dated 
August  10,  1904,  for  the  legislative  printing  for  one  year  from  October  1, 
1904;  the  second  dated  August  17,  1905,  for  the  legislative  printing  for 
one  year  from  October  1,  1905,  and  the  third  dated  August  13,  1904, 
for  the  state  department  printing  for  two  years  commencing  October  1, 
1904.  The  state  moved  to  dismiss  the  claim  on  the  ground  that  it  was 
barred  by  the  statute  of  limitations.  The  Referee  came  to  the  following 
conclusions : 

1.  No  sum  **  accrued  "  under  any  one  of  the  three  contracts  imtil  the 
final  completion  of  all  the  work  of  the  printing  year  to  which  it  related, 
nor  until  audit  or  rejection  in  whole  or  in  part  by  the  comptroller. 

2.  The  notice  of  intention  was  filed  on  February  25,  1909,  more  than  six 
months  after  the  claim  accrued  and  the  claim  itself  was  filed  August  31, 
1909,  more  than  two  months  after  the  claim  accrued;  but  the  notice  and 
the  claim  were  filed  within  the  times  allowed  by  chapter  519  of  the  Laws 
of  1908  amending  section  264  of  the  code  of  civil  procedure,  and  the  claim 
had  been  submitted  to  the  comptroller  for  audit  and  rejected  in  part  by  ' 
him,  as  required  by  said  amendment,  in  order  to  give  the  Court  of 
Claims  jurisdiction. 

The  Referee  accordingly  denied  the  motion  of  the  state  to  dismiss 
the  claim  but  recommended  that  the  order  of  reference  to  hear  and  de- 
termine the  issues  be  vacated  and  the  determination  on  the  merits  be  left 
to  the  Court  of  Claims.    Brandow  Printing  Co.  v.  State,  17  C.  C.  241. 
See  National  Commercial  Bank  of  Albany  v.  State,  13  C.  C.  238. 

See   CONTRACJT. 

16 
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STATE  PRISON.  Pago. 

For  the  architect's  claim  growing  out  of  his  contract  with  the  slate  in 
connection  with  the  contemplated  state  prison  at  Bear  Mountain,  the  site 
being  subsequently  changed  to  Wingdale,  see  Beardsley  v.  State,  17  C.  C. 
248. 

STATE  STREET  BRIDGE  (BUFFALO). 

Giambrone,  Carmelia,  and  ano.  v.  State,  13  C.  C.  212. 
See  Nbguoence. 

STATE  STREET  BRIDGE  (SYRACUSE). 

The  claimant,  a  boy  eleven  years  of  age,  was  injured  while  stepping  on 
the  bevelled  part  of  a  steel  girder  of  the  State  Street  bridge  in  Syracuse. 
The  accident  occurred  on  November  27,  1907.  The  bridge  was  descending; 
it  had  been  snowing  and  the  snow  was  packed  on  the  steel  girder  of  the 
bridge  mentioned.  The  bridge  was  coming  down  in  jerks  and  when  a 
short  distance  above  the  level  of  the  street  the  claimant  tried  to  get  on  it ; 
in  doing  so  he  stepped  upon  the  snow  packed  bevelled  girder,  slipped  and 
was  injured.  There  was  a  foot  passage  or  sidewalk  over  the  bridge  at 
this  time,  which  was  intended  for  the  use  of,  and  could  have  been  used  by, 
pedestrians  when  the  bridge  was  raised.  Held,  the  claimant  was  sui 
juris  and  responsible  for  his  acts.  Menapace  v.  State,  13  C.  C.  91. 
See  Bridges. 

STATE  RESERVATION   (NIAGARA).     Sec  Niagara   Falls   Reserva- 
tion. 

STATUTE. 

The  provision  of  the  Canal  Law  (§  37),  allowing  claims  to  be  filed  by 
any  person  sustaining  damages  from  the  canals,  does  not  apply  to  an 
abandoned  canal,  like  the  Chemung  canal,  not  enumerated  among  the 
canals  to  which  the  Canal  Law  by  section  2  is  made  to  apply.  Hughson 
v.  State,  11  C.  C.  37. 

Where  a  permanent  easement  to  flood  land  has  been  acquired  under 
the  Revised  Statutes  (§§  48,  52),  Laws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  any  claim  for  damages  resulting  from  the  flooding 
was  not  revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a 
class  of  claims  which  had  not  been  provided  for  previously.  Ely  v.  State, 
11  C.  C.  65. 

Section  37  of  the  Canal  Law  does  not  apply  to  the  abandoned  Chemung 
canal.     Hughson  v.  State,  11  C.  C.  37. 

Revised  Statutes,  part  I,  cliapter  9,  title  9,  sections  48,  52,  construed 
in  fily  V.  State,  11  C.  C.  65;  Kline  v.  State,  11  C.  C.  83;  Smith  &  Powell 
Co.  V.  State,  11  C.  C.  87. 

Where  in  the  construction  of  a  canal  the  State  was  authorized  by 
statute  to  appropriate  only  such  land  and  water  as  was  necessary  and 
there  was  no  specific  appropriation  defining  the  riparian  rights  acquired 
by  the  State  except  as  might  be  infr Tied  from  the  acts  of  the  parties  and 
general  maps  of  the  canal  showing  the  blue  line,  only  such  riparian 
rights  will  be  presumed  to  have  been  appropriated  by  the  State  as  were 
authorized  by  the  statute.  Fulton  Light;  Xleat  &  Power  Co.  v.  State, 
13  C.  C.  285. 
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Where  a  statute  providing  for  the  construction  of  good  roads  con- 
tained a  provision  that  the  cost  of  procuring  the  right  of  way  should 
be  paid  by  the  Comptroller  as  a  part  of  the  cost  of  the  improvement 
was  amended  by  omitting  the  latter  clause,  thus  placing  the  burden  upon 
the  coimty  of  obtaining  the  right  of  way,  the  amendatory  act  will  not  be 
given  a  retrospective  effect  so  as  to  apply  to  highways  in  process  of  con- 
struction where  condemnation  proceedings  are  pending  for  the  acquisition 
of  the  necessary  right  of  way,  in  view  of  the  Statutory  Construction  Law 
which  provides  that  a  repeal  of  a  part  of  a  statute  should  not  affect  or 
impair  any  act  done  or  right  accrued  or  acquired,  or  liability,  penalty, 
forfeiture  or  punishment  incurred  prior  to  the  time  such  repeal  took 
effect  but  that  the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted 
as  fully  and  to  the  same  extent  as  if  such  repeal  had  not  been  effected, 
unless  it  clearly  appears  from  the  amendatory  act  that  the  legislature 
intended  that  it  should  have  a  retroactive  force  and  should  apply  to 
pending  improvements  and  condenmation  proceedings.  (L.  1898,  ch. 
115;  amended  L.  1906,  chap.  468.)  County  of  Schenectady  v.  State,  13 
C.  C.  209. 

A  claim  for  the  balance  due  under  a  contract  for  work  done  by  the 
claimant's  assignor,  part  of  which  was  rejected  by  the  Comptroller,  was 
brought  within  the  jurisdiction  of  the  court  by  amendatory  act  of  1908 
(chap.  519)  which  provided  that  ''The  court  has  no  jurisdiction  of  a 
claim  submitted  by  law  to  any  tribunal  or  officer  for  audit  or  determina- 
tion except  where  the  claim  is  founded  upon  express  contract. and  such 
claim  or  some  part  thereof  has  been  rejected  by  such  tribunal  or  officer." 
National  Commercial  Bank  v.  State,  13  C.  C.  239. 

The  State  enlarged  the  time  within  which  a  claim  might  be  filed  by  an 
amendatory  act  which  provided  that:  ''As  to  claims  which  have  hereto- 
fore been  filed  in  the  Court  of  Claims  and  which  have  been  dismissed  for 
lack  of  jurisdiction  within  three  years  last  passed,  the  court  shall  have 
jurisdiction  if  the  notice  to  file  such  claim  is  filed  in  the  office  of  the- 
Court  of  Claims  and  with  the  Attorney-General  within  six  months  and 
such  claim  is  filed  within  one  year  after  this  section  as  amended  takes 
effect.".    National  Commercial  Bank  of  Albany  v.  State,  13  C.  C.  239. 

The  State  expressly  consented  to  submit  its  liability  in  a  claim  to  the 
Court  of  Claims  by  an  amendatory  act  which  provided  that :  "  The  State 
hereby  consents  in  all  such  claims  to  have  its  liability  determined."  (L. 
1908,  chap.  519.)  Section  264  of  the  Code  of  Civil  Procedure  as  amended 
in  1908  (chap.  619)  confers  jurisdiction  upon  the  court  over  claims  in 
tort  constituting  "  private  "  claims  against  the  State  and  grants  the  con- 
sent of  the  State  to  have  its  liability  determined  in  the  Court  of  Claims. 
Burks  et  al.  v.  State,  13  C.  C.  153. 

The  term  "  private  "  as  used  in  §  264  of  the  Code  of  Civil  Procedure 
conferring  jurisdiction  upon  the  Court  of  Claims  is  used  as  the  antithesis 
of  "  public."    Burks  et  al.  v.  State,  13  C.  C.  153. 

History  of  the  statutes  preceding  the  Barge  canal  act  of  1903  relating 
to  the  appropriation  of  lands  for  canal  purposes,  the  procedure  under 
these  acts,  and  the  judicial  decisions  construing  them,  stated  at  length. 
Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 
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In  construing  statutes  it  is  the  rule,  where  there  is  an  opportunity 
for  a  difference  of  opinion  as  to  the  proper  construction,  to  adopt  that 
construction,  other  things  being  equal,  which  carries  out  some  general 
public  policy  or  serves  some  public  interest.  Following  this  rule,  it 
seems  proper  to  adopt  the  construction  that  under  the  Barge  canal  act 
title  does  not  vest  in  the  State  until  an  appraisement  has  been  made 
and  recorded  or  paid,  that  is,  until  a  judgment  has  been  entered  in  the 
Court  of  Claims,  or  paid,  or  until  the  Statute  of  Limitations  has  run, 
or  an  agreement  has  been  made  with  the  proper  officials.  This  construc- 
tion of  the  Barge  canal  act  will  not  injure  persons  to  the  slightest 
extent  whose  property  has  been  appropriated.  They  are  guaranteed 
just  compensation  by  the  Constitution,  and  whatever  the  acts  of  the 
State,  whether  they  be  temporary  or  permanent  in  their  character,  a 
remedy  exists  in  favor  of  those  who  have  been  injured.  Adirondack 
Woolen  Co.  v.  State,  16  C.  C.  1. 

Chapter  658  of  the  Laws  of  1915,  authorizing  the  Court  of  Claims  to 
hear,  audit  and  determine  the  claim  of  an  electrician  employed  by  the 
State  at  a  State  hospital  for  the  insane,  for  injuries  alleged  to  have 
been  sustained  by  him  in  the  course  of  his  employment,  by  reason  of 
being  struck  by  a  patient,  for  which  the  State  was  not  otherwise  liable, 
and  further  prov^iding  that  said  claim,  if  found  to  be  valid,  shall  con- 
stitute a  legal  and  valid  claim  against  the  State,  is  constitutional. 

Said  act  does  not  audit  or  allow  the  claim  so  as  to  violate  section  19 
of  article  3  of  the  Constitution,  nor  does  it  give  or  loan  money  or  credit 
of  the  State  "  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking  **  in  violation  of  section  9  of  article  S  of  the  Constitution, 
nor  does  it  appropriate  public  moneys  for  local  or  private  purposes 
within  the  meaning  of  section  20  of  article  3  of  the  Constitution.  Munro 
V  State,  16  C.  C.  (Appellate  Division)  326. 
17  C.  C.  (Court  of  Appeals)  312. 
See  Consent;  Enabling  Statute;  Jurisdiction. 

STATUTE  OF  LIMITATIONS. 

After  the  running  of  the  Statute  of  Limitations  property  owners  are 
presumed  to  have  been  compensated  for  damages  to  land  through  which 
the  canal  was  built.    Keith  v.  State,  12  C.  C.  144. 

Morgan  and  ano.  v.  State,  12  C.  C.  38. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  liad  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1901,  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (§§  48,  52),  and  Laws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the 
land  after  the  lapse  of  one  year  from  the  time  the  premises  were  flooded. 
Ely  V.  State,  11  C.  C.  65. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  until  1896,  the  claim  is  not  tenable,  as  under  the  Revised  Statutes 
(§"§  48,  52),  and  Laws  1830,  chapter  293,  Laws  1866,  chapter  836,  the 
State  acquired  a  permanent  easement  to  flood  the  land  after  the  lapse 
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of  one  year  from  the  time  the  premises  were  flooded.    Kline  v.  State,  11 

Where  a  dam  waa  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1900,  the  claim  is  not  tenable^  as  under  the 
Revised  Statutes  (§§  48,  52),  and  Laws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood 
the  land  after  the  lapse  of  one  year  from  the  time  that  the  premises 
were  flooded.     Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

A  claim  is  not  barred  by  the  constitutional  provision  "that  neither 
the  Legislature,  Canal  Board,  or  any  person  or  persons  acting  in  behalf 
of  the  State  shall  audit,  allow,  or  pay  any  claim  which,  as  between 
citizens  of  the  State,  would  be  barred  by  lapse  of  time,"  where  there  is 
no  evidence  in  the  case  from  which  to  calculate  the  Statute  of  Limita- 
tions except  the  date  of  the  expiration  of  the  contract,  which  was  within 
six  years  of  the  filing  of  the  claim.  National  Conunercial  Bank  of  Albany 
V.  State,  13  C.  C.  230. 

Prior  to  the  Canal  Law  (L.  1894,  ch.  338)  the  permanent  appropriation 
of  land  was  complete  when  the  State  took  possession  of  the  same  and  if 
no  claim  was  made  within  a  year  after  such  appropriation  the  owner  lost 
his  interest  in  the  property  and  the  State  acquired  a  title  in  fee.  Miller 
V.  State,  15  C.  C.  266. 

On  September  27,  1900,  the  claimant,  while  in  the  employment  of  the 
State  at  the  Kings  Park  hospital,  was  outside  the  hospital  grounds 
looking  after  some  electric  wires.  Two  attendants  had  fifteen  or  twenty 
insane  inmates  at  that  place  working  on  the  public  highway.  As  claim- 
ant passed  them,  one  of  the  insane  inmates  struck  him  on  the  head 
with  a  shovel,  knocking  him  to  the  ground  and  permanently  injuring 
him.  From  the  time  he  was  injured  up  to  October  1,  1915,  he  received 
monthly  payments  from  the  State  amounting  in  all  to  $3,716.  In  May, 
1915,  the  Legislature  passed  an  act,  which  was  approved  by  the  Gov- 
ernor, (chapter  658  of  the  Laws  of  1915),  whereby  the  damage  suffered 
by  the  claimant  was  made  a  valid  and  legal  claim  against  the  State 
and  the  same  was  referred  to  the  Court  of  Claims  for  determination. 

The  Attorney-General  contended  that  this  act  of  the  Legislature  was 
unconstitutional,  because  it  revived  a  legal  claim  that  had  been  barred 
by  the  general  Statute  of  Limitations  in  violation  of  article  7,  section  6, 
of  the  Constitution.  The  Court  refused  to  uphold  this  contention  on  two 
grounds : 

1.  It  was  held  that  in  the  absence  of  the  above  statute  the  claimant 
would  have  had  no  cause  of  action  against  the  State  under  the  doctrine 
of  the  nonliability  of  charitable  or  eleemosynary  institutions  supported 
wholly  or  in  part  by  the  State  or  by  a  municipality  for  personal  injuries 
sustained  through  the  negligence  or  misconduct  of  an  agent  or  servant 
of  the  institution;  that,  therefore,  the  claimant  had  no  cause  of  action 
against  the  State  until  the  same  was  created  by  the  said  statute,  and 
that  the  statute  was  properly  enacted  by  the  Legislature  under  the 
power  to  validate  and  provide  for  the  payment  of  claims  otherwise  not 
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legally   enforcible   if   they   are   supported   by   a  moral   obligation   and 
founded  upon  justice. 

2.  It  was  further  held  that  even  if  the  claim  could  not  be  sustained  on 
the  above  ground,  the  payments  which  the  State  has  made  to  the  claimant 
each  month  from  the  time  of  the  injury  up  to  October  1,  1016,  were  a 
recognition  of  the  State's  obligation  and  liability  to  the  claimant,  and 
would  have  been  sufficient,  as  between  citizens  of  the  State,  to  take  the 
claim  outside  of  the  Statute  of  Limitations  and  prevent  its  being  barred 
by  lapse  of  time.    Munro  v.  State,  16  G.  C.  149. 

Munro  v.  State,  16  C.  C.  (Appellate  Division)  326. 
17  C.  C.  i(Court  of  Appeals)  312. 

In  actions  on  State  contracts  to  recover  damages  on  items  not  em- 
braced within  the  final  estimate,  the  statute  of  limitations  does  not  begin 
to  run  until  the  final  estimate  is  made  and  filed. 
I.  M.  Ludington  Sons,  Inc.,  16  C.  C.  175. 

The  state  appropriated  land  for  the  barge  canal  on  November  26, 
1909.  The  claim  was  filed  on  December  4,  1915  (six  years  and  nine  days 
after  the  appropriation)  under  the  enabling  act,  chapter  640  of  the  Laws 
of  1915,  which  permitted  claims  of  this  character  to  be  filed  within  one 
year  after  the  act  took  effect.  The  state  contended  that  the  claim  was 
barred  by  the  six  year  statute  of  limitations,  and  that  the  enabling  act 
was  unconstitutional  with  respect  to  this  particular  claim  under  article 
7,  section  6  of  the  state  constitution  providing  as  follows :  "  Neither  the 
legislature,  canal  board,  nor  any  person  or  persons  acting  in  behalf  of  the 
state,  shall  audit,  allow,  or  pay  any  claim  which,  as  between  citizens  of 
the  state,  would  be  barred  by  lapse  of  time."  The  Court  did  not  decide 
as  to  whether  the  six  year  statute  or  the  ten  year  statute  applied,  but 
held  that,  even  assuming  that  the  six  year  statute  applied,  the  claim  was 
not  barred. 

The  time  within  which  claims  may  be  filed  in  the  Court  of  Claims  (see 
section  264  of  the  code  of  civil  procedure)  is  merely  of  statutory  author- 
ity, and  can  be  lengthened  by  subsequent  authority  of  the  same  nature, 
provided  the  legislature  does  not  permit  the  audit  or  allowance  of  claims 
which  as  between  citizens  are  already  outlawed. 

The  limitation  imposed  by  the  constitution  (article  7,  section  6)  only 
applies  when  a  tribunal  has  been  constituted  by  the  legislature  to  hear 
and  determine  the  claim  in  controversy  and  only  commences  to  run  from 
the  time  of  the  constitution  of  such  tribunal. 

Even  when  there  is,  at  the  time  a  claim  accrues,  a  tribunal  in  existence 
lo  hear  and  determine  it,  and  such  tribunal  remains  continuously  in  ex- 
istence, the  general  six  year  statute  of  limitations  ceases  to  run  when  a 
special  short  statute  of  limitations  (such  as  the  two  year  statute  pre- 
scribed by  section  264  of  the  code  of  civil  procedure)  has  barred  the 
particular  claim  in  question,  and  does  not  again  begin  to  run  until  the 
bar  of  the  special  short  statute  is  removed  by  subsequent  legislation. 
Niles  V.  State,  17  C.  C.  3. 

The  doctrine  as  to  tolling  the  statute  of  limitations  as  applied  to 
claims  against  the  State,  laid  down   in  the  decision  in  the  Niles  case 
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(17  C.  C.  3) I  was  subsequently  held  to  be  the  law  by  the  Court  of 
Appeals  in  its  decision  in  Oswego  and  Syracuse  R.  R.  Co.  v.   State, 

18   C.  C 221 

Two  claims  were  filed  to  recover  damages  in  connection  with  a  barge 
canal  contract,  one  by  the  claimant  itself,  and  the  other  by  the 'receiver 
of  the  claimant.  The  former  claim  was  tried  before  the  Court  of  Claims 
and  dismissed  because  it  was  premature.  The  latter  claim  was  subse- 
quently tried  before  a  Referee,  and  on  the  trial  the  state  contended  that 
the  statute  of  limitations  was  a  defense  to  all  the  claim  except  as  to 
certain  percentages  retained  by  the  state.  The  Referee  held  that  the 
former  claim  having  been  dismissed  by  the  Court  of  Claims  as  pre- 
maturely filed,  that  adjudication  was  binding  upon  it,  and  necessarily 
meant  that  no  part  of  the  claim  had  so  accrued  as  to  warrant  an  action 
thereon;  that  the  claim  being  tried  before  him  was  filed  promptly  after 
the  unfinished  work  upon  the  contract,  as  subsequently  relet  by  the  state 
to  another  contractor,  had  been  completed,  and  the  entire  matter  then 
became  ready  for  determination  according  to  the  theory  and  action  of  the 
Court  of  Claims.  Upon  this  basis  it  was  obvious  that  the  claim  tried 
before  the  Referee  was  filed  in  time  and  that  the  statute  of  limitations 
had  no  application.  Olcott  v.  State,  17  C.  C.  147. 
See  Prescription;  Easement. 

STEVENS,  CHARLES,  v.  STATE,  13  C.  C.  111. 

STEVENS,  CHARLES,  ▼.  STATE,  15  C.  C.  301. 

STEVENS,  GEORGE  A.,  v.  STATE,  15  C.  C.  304. 

STEWART,  ALEXANDER  M.,  AND  ANO.,  ▼.  STATE,  18  C.  C 146 

STIPULATION. 

The  state,  previous  to  the  trial  of  a  claim  for  the  appropriation  of  land 
in  the  Adirondack  mountains,  fixed,  by  stipulation  with  the  claimant, 
the  amount  of  wood  on  the  tract  in  question.  The  state  on  the  trial 
sought  to  be  relieved  from  this  stipulation,  but  the  Court  held  that  in  the 
absence  of  fraud  or  mistake  the  Court  could  not  grant  its  application  to 
be  relieved  from  the  stipulation  which  it  had  entered  into  after  such 
deliberation  and  after  such  a  careful  examination  as  the  evidence  disclosed 
that  it  had  made  of  this  property,  and  after  the  parties  had  acted  upon 
it  and  had  proceeded  to  trial.    Taggarts  Paper  Co.  v.  State,  17  C.  C.  122. 

STOCK  TRANSFERS.    See  Taxes  and  Assessments. 

STONE  CRUSHER.    See  Contract. 

STREAM.    See  Riparian  Rights. 

SUBCONTRACTOR. 

The  claimant  entered  into  a  contract  with  the  state  for  the  improvement 
of  the  Erie  canal,  duly  completed  the  contract  and  was  paid  in  full  by  the 
state  for  its  work  under  said  contract.     A  portion  of  this  work  was  sublet 
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by  claimant  to  subcontractors,  who  claim  that  they  were  damaged  in  the 
sum  of  $21,716  in  the  performance  of  the  work  because  the  state,  as  al- 
leged, unlawfully  shortened  the  duration  of  the  closed  season  of  the  Erie 
canal.  It  appeared  uncontradicted  upon  the  trial  that  the  claimant  had 
in  no  way  responded  in  damages  to  its  subcontractors  by  reason  of  this 
claim,  and  that  the  claimant  had  suffered  no  damages  whatever  by  reason 
of  such  claim. 

The  Court  held  that  the  claimant  herein  is  not  the  real  party  in  in- 
terest, and  is  not  in  a  position  to  maintain  a  claim  for  damages  which, 
it  is  uncontradicted,  has  been  suffered,  if  at  all,  by  somebody  else,  and 
not  by  itself;  and  accordingly  dismissed  the  claim. 
Empire  Engineering  Corporation,  17  C.  C.  58. 

SUPERINTENDENT  OF  CANALS. 

The  State  is  liable  for  the  arbitrary  action  of  the  canal  superintendent 
in  maintaining  flash  boards  upon  a  State  dam.    Cuykendall  v.  State,  11 
C.  C.  143;  Dennis  v.  State,  11  C.  C.  143. 
Bee  Canal;  Ofbicer. 

TAPT,  HENRY  N.,  v.  STATE,  13  C.  C.  250. 

TAG6ARTS  PAPER  COMPANY  v.  STATE,  17  C.  C.  122. 

18  C.  C.    (Court  of  Claims) 39 

AflT'd  18  C.  C.    (Appellate  Division) 269 

TAX  COMMISSIONERS,  STATE  BOARD  OF.    See  Contbact;  Damage; 
Nbqijgbnce;  Personal  Injury;  Public  Officebs. 

TAXES  AND  ASSESSMENTS. 

The  remedy  against  an  erroneous  tax  or  assessment  which  is  not  void 
for  want  of  jurisdiction  is  an  appropriate  proceeding  to  review  the  tax 
or  assessment.    Flower  v.  State,  16  C.  C.  161. 

An  action  cannot  be  maintained  to  recover  an  erroneous  tax  or 
assessment  where  the  assessors  had  jurisdiction,  and  the  tax  or  assess- 
ment is  not  void  until  the  tax  or  assessment  has  been  set  aside  in  an 
appropriate  proceeding  by  the  party  commencing  the  action,  and  even 
in  such  cases  there  must  not  have  been  a  voluntary  payment  of  the  tax 
or  assessment  before  the  proceedings  were  brought.  Flower  v.  State,  16 
C.  C.  161. 

An  action  may  be  maintained  to  set  aside  an  illegal  tax  or  assessment 
and  to  recover  a  tax  or  assessment  paid  thereunder,  or,  the  tax  or  assess- 
ment having  been  set  aside,  to  recover  the  tax  or  assessment  paid,  where 
the  assessors  were  without  jurisdiction  and  the  tax  or  assessment  was 
void,  provided  the  payment  was  involuntary,  which  is  the  case  where  the 
facts  which  rendered  the  tax  or  assessment  illegal  are  outside  the  record 
and  are  unknown  to  the  person  paying  the  tax  or  assessment,  or  will  not 
necessarily  appear  in  any  proceeding  taken  by  the  purchaser  under  a  tax 
sale  for  "nonpayment  of  the  assessment  to  recover  possession  of  the  land 
or  where  the  payment  is  mude  through  coercion  of  law  or  of  fact.  Flower 
V.  State,  15  C.  C.  161. 

An  action  cannot  be  maintained  to  recover  an  illegal  tax  or  assess- 
ment even  where  the  assessors  were  without  jurisdiction  and  the  tajc 
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or  assessment  was  void  where  the  payment  was  voluntary,  which  is  the 
case  where  it  was  made  purely  under  a  mistake  of  law  by  the  payor  or 
where  the  illegality  is  based  upon  facts  which  appear  upon  the  face  of 
the  proceedings  which  the  person  paying  the  tax  or  assessment  had 
knowledge  of  or  is  presumed  to  have  had  knowledge  of  or  is  based  upon 
facts  outside  the  record  of  which  he  had  actual  knowledge  and  the  pay* 
ment  is  without  compulsion,  duress,  fraud  or  misrepresentation  on  the 
part  of  the  payee.    Flower  v.  State,  15  C.  C.  161. 

Where  the  statute  providing  for  a  State  tajc  on  stock  transfers  which 
is  constitutional  is  amended  by  a  statute  which  is  unconstitutional  and 
which  imposes  a  higher  rate  of  taxation,  the  payment  under  the  later 
statute  in  excess  of  that  legally  authorized  without  any  protest  or  coer- 
cion is  a  mistake  of  law  and  the  payment  is  a  voluntary  one  and  the 
excess  paid  cannot  be  recovered  by  suit  without  express  legislation 
authorizing  such  a  suit.    Flower  v.  State,  15  C.  C.  161. 

Where  a  statute  imposing  a  State  tax  upon  stock  transfers  provides 
that  the  Comptroller  may  refund  the  amount  of  stamps  erroneously 
affixed  and  cancelled,  a  suit  against  the  State  can  not  be  maintained 
until  this  remedy  has  been  exhausted,  unless  expressly  authorized  by 
statute.    Flower  v.  State,  15  C.  C.  161. 

The  Liquor  Tax  Law  provides  that  the  special  deputy  commissioner 
shall  deposit  excise  moneys  in  a  bank  or  other  depository  in  a  separate 
account  in  his  official  name  entitled  "  Liquor  Tax  Moneys."  It  further 
provides  that  one-half  of  the  revenue  resulting  from  taxes,  fines  and 
penalties  under  the  provisions  of  the  Liquor  Tax  Law  shall  be  paid  by 
the  special  deputy  commissioner  within  ten  days  from  the  receipt  thereof 
to  the  treasurer  of  the  State  of  New  York,  and  the  remaining  one-hall 
to  the  town  or  city  in  which  the  traffic  was  carried  on  from  which  the 
revenues  were  received.  The  statute  further  provides  that  the  interest 
accruing  on  this  account  until  its  apportionment  by  the  special  deputy 
commissioner  shall  belong  to  the  State  and  that  any  interest  accumulat- 
ing after  its  apportionment  shall  belong  to  the  State  and  the  locality  in 
equal  shares. 

The  scheme  of  the  statute  seems  to  be  that  while  the  moneys  are  un- 
apportioned  the  State  shall  be  entitled  to  the  accrued  interest  on  the 
undivided  funds.  The  Excise  Commissioner  is  not  required  to  wait  ten 
days  before  the  distribution  of  the  money  but  muy  distribute  it  at  any 
time  within  the  ten  days  or  may  deposit  the  moneys  in  separate  accounts. 
Where  the  deposit  is  so  made,  the  State  and  the  city  are  each  entitled  to 
the  interest  which  accumulates  on  its  account.  In  two  instances  the 
Excise  Commissioner  opened  separate  accounts  and  in  these  cases  the 
State  should  remit  the  interest  which  was  paid  to  it  by  the  bank  on  the 
account  opened  in  the  name  of  the  city.  This  interest  amounts  to  the 
sum  of  $280.68  for  which  the  city  of  New  York  is  entitled  to  an  award 
with  interest  thereon  from  the  date  of  its  receipt  by  the  State. 

City  of  New  York  v.  State,  16  C.  C.  21. 

Upon  appeal,  the  Appellate  Division  held  that  under  section  10  and  sub- 
ddvision  17  of  section  12  of  the  Liquor  Tax  Law,  taxes,  fines  and  penalties 
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collected  by  and  paid  to  the  special  deputy  commiaaioners  of  excise  in 
the  city  of  New  York  are  to  be  divided  equally  between  the  State  and 
city,  said  commissioners  having  ten  days  in  which  to  divide  the  money 
and  pay  one-half  thereof  to  the  State  and  the  city.  In  the  meantime, 
the  statute  provides  that  all  such  moneys  shall  be  deposited  in  desig- 
nated banks,  and  that  all  interest  accruing  on  such  "  undivided  excise 
moneys  *  *  *  and  all  interest  accruing  on  the  part  thereof  apportioned 
to  the  State  shall  belong  to  the  State  of  New  York."  The  law  regards 
that  as  done  which  ought  to  have  been  done  and  the  deputy  commis- 
sioners of  excise  by  failing  to  divide  the  moneys  until  after  the  expira- 
tion of  ten  days  in  violation  of  the  statute,  cannot  deprive  the  city  of 
interest  on  the  moneys  deposited.  The  most  that  the  State  can  claim  is 
interest  on  the  full  deposits  for  ten  days  after  they  were  received  by  the 
deputy  commissioners. 

City  of  New  York  v.  State,  16  C.  C.  (Appellate  Division)   315. 

The  State  offered  for  sale  "  all  the  title  of  the  State  of  New  York  in 
the  premises  described,"  etc.  The  terms  of  sale  provided  that  "  the  pur- 
chaser thereof  shall  receive  a  quit-claim  patent  conveying  all  the  title  of 
the  State  of  New  York  in  the  premises  purchased  by  him."  At  the  time 
of  the  sale  the  purchaser  had  complete  knowledge  of  the  existence  of 
certain  outstanding  unpaid  taxes  and  assessments.  At  the  closing  of  the 
title  said  taxes  and  assessments  were  still  liens  on  the  premises  and  the 
State  refused  to  make  a  conveyance  of  the  premises  free  and  clear  of  them. 
Thereupon,  the  purchaser  paid  under  protest  the  balance  of  the  purchase 
money  and  received  from  the  State  a  quit-claim  patent.  Subsequently, 
the  purchaser,  having  paid  the  said  taxes  and  assessments,  presented  a 
claim  against  the  State  for  the  amount  thereof  with  interest. 

The  claim  was  dismissed.  The  Court  held  that  the  State  did  not 
contract  to  convey  "  the  premises  "  or  "  the  land  "  at  all.  It  covenanted 
to  convey  to  the  claimant  merely  "  all  the  title  **  it  held  in  the  tract 
described.  It  fulfilled  that  obligation  completely,  even  though  its  quit- 
claim patent  did  not  convey  the  premises  to  the  claimant  free  and  clear 
from  the  taxes  and  assessments. 

Johnson  v.  State,  18  C.  C 112 

Even  if  there  was  an  implied  warranty  against  the  tax  liens  in  the 
executory  agreement  it  was  merged  when  the  deed  was  given.  By 
accepting  a  quit -claim  deed  the  purchaser  waived  any  remedy  he  had  up 
to  that  time. 

Johnson  v.  State,  18  C.  C.    (Appellate  Division) 276 

See  Permanent  Appropriation. 

TAYLOR,  CHARLES  B.,  AND  ANO.,  v.  STATE,  15  C.  C.  305. 

TEMPORARY  APPROPRIATION. 

Where  the  State  took  possession  of  land  for  the  purpose  of  construct- 
ing a  feeder  but  filed  no  map  of  the  land  and  there  was  no  evidence  of  a 
permanent  appropriation,  the  possession  constitutes  a  temporary  appro- 
priation for  which  the  owner  or  tenant,  according  to  the  facts,  is  entitled 
to  the  value  of  the  use  of  the  land.    Morgan  and  ano.  v.  State,  11  C.  C.  38. 
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TENANT. 

Where  a  tenant  is  in  possession  of  land,  and  continues  in  possession 
without  written  notice  of  an  appropriation  and  by  agreement  with  proper 
State  officials,  sows  his  crops  and  is  prevented  from  harvesting  them  by  a 
notice  to  vacate,  he  is  entitled  to  recover  the  value  of  such  crops.  Lynch 
V.  State,  12  C.  C.  36. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  canal  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant  B,  which  lease  was  duly  recorded  in  the  county  clerk's  office 
of  the  county  where  the  property  was  situated.  The  lease  had  five  years 
to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and  claimant,  was 
in  the  possession  and  occupancy  of  the  property  when  it  was  appro- 
priated. After  the  appropriation  the  State  made  a  settlement  with  D, 
the  owner  and  lessor,  paying  him  an  agreed  sum  for  the  property.  B,  the 
lessee,  in  possession  and  occupancy  under  the  recorded  lease,  was  not 
settled  with.  Held,  that  any  settlement  under  such  conditions,  with  the 
owner,  D,  by  the  State,  could  not  d,ffect  the  rights  of  the  claimants,  and 
that  they  were  entitled  to  recover  the  value  of  their  lease  at  the  time  of 
the  appropriation.  Baker  and  ano.  v.  State,  13  C.  G.  22. 
Bee  Landlgbd  and  Tenant;  Permanent  Afpbopbiation. 

TEN  EYCK,  LOUIS,  AND  ANO.,  v.  STATE,  11  O.  C.  149. 

TITLE. 

The  statutes  preceding  the  Barge  canal  act  and  the  decisions  made 
thereunder  are  uniform  in  holding  that  the  title  did  not  vest  when  the 
State  entered  upon  the  land  and  thereby  appropriated  it,  but  rather 
when  the  award  had  been  made  and  recorded  or  the  Statute  of  Limita- 
tions had  run  against  the  owners  of  the  property.  This  unbroken  record 
of  statutory  enactment  and  judicial  decisions  should  have  great  weight 
in  interpreting  the  Barge  canal  act  in  view  of  the  omission  from  that 
statute  of  any  express  language  prescribing  when  the  title  shall  vest  in 
the  State.    Adirondack  Woolen  Co.  v.  State,  16  G.  G.  1. 

The  Legislature,  of  course,  may  provide  for  the  passing  of  title  in 
advance  of  payment  if  adequate  provision  is  made  for  such  payment 
and  a  proper  tribunal  afforded  for  determining  the  compensation;  but 
the  general  rule  is  that  title  does  not  pass  until  payment  or  tender,  or 
until  the  Statute  of  Limitations  has  run.  Adirondack  Woolen  Go.  v. 
State,  16  G.  C.  1. 

The  state  on  September  2,  1914,  appropriated  certain  property  of  the 
claimants  in  New  York  city  under  the  provisions  of  chapter  746  of  the 
Laws  of  1911,  known  as  the  Barge  Ganal  Terminal  Act,  for  the  purpose 
of  acquiring  a  portion  of  the  site  for  the  construction  of  a  terminal  to  be 
known  as  the  Port  of  Call,  and  in  conformity  to  the  direction  of  the  said 
Barge  Canal  Terminal  Act  as  contained  in  section  6  of  said 
act.  Thereafter,  and  on  November  22,  1916,  the  state  engineer  and  sur- 
veyor informed  the  canal  board  in  writing  that  the  state  had  never  entered 
upon  or  taken  possession  of  this  property,  and  that  no  part  or  portion  of 
it  was  ever  necessarv,  or  at  the  date  of  said  communication  to  the  said 
canal  board  was  necessary,  either  for  a  Barge  canal  terminal  or  for 
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terminal  purposes.  On  the  same  day  the  canal  board  repealed  and 
rescinded  the  resolution  adopted  by  said  board  approving  the  appropria- 
tion map  covering  said  property  and  discontinued,  terminated  and 
abandoned  the  measures  or  proceedings  which  had  been  instituted  or 
taken  for  the  appropriation  or  acquirement  of  title  to  the  lands,  struc- 
tures or  water  described  on  said  map.  Certified  copies  of  this  resolution 
were  duly  served  upon  the  claimants.  The  state  had  never  taken 
physical  possession  of  the  property  described  on  said  appropriation  map, 
and  has  never  interfered  with  the  physical  condition  or  characteristics 
of  said  property.  By  stipulation  between  the  parties,  the  Court  in  this 
proceeding  was  simply  asked  to  pass  upon  the  question  as  to  whether  the 
state  had  the  legal  right  to  rescind  the  appropriation,  subject  only  to  its 
obligation  to  pay  the  claimants  the  damages,  if  any,  suffered  by  the 
claimants,  from  the  date  of  the  appropriation  to  the  date  of  the  rescission 
thereof. 

The  Court  held  that  under  the  Barge  Canal  Terminal  Act  the  canal 
board  had  the  power  to  change  the  location  of  New  York  city  terminals, 
but  that  any  damages  which  any  property  owner  had  suffered,  where  his 
property  has  been  appropriated  and  the  appropriation  subsequently 
rescinded,  because  of  such  change,  must  be  made  good  to  him  by  the 
state  upon  proper  proof. 

The  Barge  Canal  Terminal  Act  provides  that  from  the  time  of  the  serv- 
ice of  the  notice  of  appropriation  upon  the  owner  of  tlie  property  sought 
to  be  taken  by  the  state  "  the  entry  upon  and  the  appropriation  by  the 
state  of  the  property  •  *  *  shall  be  deemed  complete,  and  such 
notice  so  served  shall  be  conclusive  evidence  of  such  entry  and  appro- 
priation and  of  the  quantity  and  boundary  of  the  property  appropriated." 
This  provision  is  the  same  as  that  contained  in  the  Barge  Canal  Act, 
and  the  Court,  following  its  decision  in  the  claim  of  the  Adirondack 
Woolen  Co.  v.  State,  reported  in  16  C.  C.  1,  construing  the  latter  act,  held 
that  imder  the  Barge  Canal  Terminal  Act  title  to  the  property  did  not 
pass  to  the  state  upon  service  of  the  notice  of  appropriation. 

If  it  be  held  that  title  becomes  vested  in  the  state  when  the  appropria- 
tion is  made,  and  ''deemed  complete,"  then,  of  course,  the  state  cannot 
compel  its  citizens  to  take  back  the  property.  The  state  may  take  private 
property  for  public  use  but  cannot  compel  any  citizen  to  take  its  prop- 
erty for  any  purpose.  But  the  statute  was  not  passed  to  divest  a  claimant 
of  his  title,  but  was  passed  because  of  the  necessity  of  the  state  to  have 
possession,  and  that  immediately,  if  conditions  and  the  economical  progress 
of  the  work  require  it.  Clearly,  if  the  state  engineer  and  the  canal  board 
err  in  judgment,  or  the  advancing  state  of  the  science  of  handling  ma- 
terial makes  the  use  of  land,  which  has  been  appropriated,  unnecessary, 
the  state  should  and  does  have  the  right  to  rescind  its  act  of  taking 
possession  and  return  that  possession  to  the  owners,  always  leaving  to 
the  owners  the  right  to  come  into  the  Court  of  Claims  and  prove  all  their 
damages  because  of  said  taking  and  the  rescission  of  the  taking,  even 
though  such  damages  may  amount  to  100  per  cent,  or  the  full  value- of 
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the  land  so  taken  and  returned.  When  the  state  engineer  and  the  canal 
board  take  a  piece  of  property  they  are  deemed  to  be  acting  for  the  benefit 
of  the  state,  and  if  it  subsequently  develops  that  the  act  is  a  mistake  in 
judgment,  or  for  any  other  reason  the  use  of  the  property  is  unnecessary 
on  the  part  of  the  state,  that  mistake  in  judgment  or  that  lack  of  neces- 
sity should  relieve  the  state  from  becoming  the  owner  in  fee  of  lands 
which  it  does  not  need  and  does  not  want,  but  should  bind  the  state, 
as  the  beneficiary  of  the  act,  to  pay  all  damages  which  a  claimant  suffers 
because  of  the  appropriation  and  rescission. 

The  claimants  were  accordingly  remitted  to  their  action  to  recover  such 
damages,  if  any,  suffered  by  them  by  reason  of  the  act  of  the  state  in  first 
appropriating  their  property  and  then  rescinding  said  appropriation. 
Kahlen  v.  State,  17  €.  C.  103. 

Upon  appeal  to  the  Court  of  Appeals,  that  court  reversed  the  Court 
of  Claims  on  the  above  proposition,  and  held  that  where  the  state  has 
taken  property  under,  and  in  conformity  with,  the  Barge  Canal  Terminal 
Act,  and  all  the  acts  required  for  the  appropriation  of  the  lands  were 
completed,  it  cannot  oppose  the  claim  for  the  property  taken  because,  over 
twenty-two  months  after  the  claim  for  compensation  was  filed,  the  canal 
board  had  passed  a  resolution  rescinding  and  canceling  the  appropriation, 
and,  hence,  the  Court  of  Claims,  affirmed  by  the  Appellate  Division,  is  in 
error  in  holding  that  the  title  of  the  property  had  not  vested  in  the  state 
at  the  time  of  its  appropriation;  that  the  canal  board  could  rescind  and 
had  rescinded  the  prior  taking,  and  that  the  claim  should  be  dismissed. 
Kahlen  v.  State  of  New  York,  181  App.  Div.  961,  reversed. 
17  C.  C.  (Court  of  Appeals)  318. 

TONAWANDA  CREEK. 

Hazzard  v.  State,  16  C.  C.  260. 
Pierce  v.  State,  15  C.  C.  260. 
Rossow  V.  State,  15  C.  C.  260. 
Miller  v.  State,  15  C.  C.  266. 

TONAWANDA  FEEDER. 

Where  the  State  constructs  a  feeder  connecting  two  distinct  water  sheds 
and  negligently  maintains  the  feeder  so  that  it  overflows  and  damages, 
the  State  is  liable  for  the  damage  which  it  negligently  occasions  but  not 
for  any  damage  produced  by  natural  causes  which  would  have  occurred 
irrespective  of  its  own  negligence.    Acer  v.  State,  11  C.  C.  72. 

Gray  v.  State,  12  C.  C.  71. 

McDonald  v.  State,  12  C.  C.  79. 

Ostrander,  J.  N.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Zimmerman  v.  State,  12  C.  C.  88. 
See  also  Acer  v.  State,  16  C.  C.  50. 

TOWN  OF  WHITESTOWN  v.  STATE,  13  C.  C.  269. 


TRANSPORTATION. 

See  Contbaot;  Damage;  Highway. 
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As  to  damages  recoverable  where  land  appropricted  irac  orchard  land, 
see  Damages. 

TRESPASS. 

The  claimant  for  some  years  prior  to  May  1,  1913,  owned  a  small 
tract  of  land  on  a  public  highway.  Her  premises  were  located  on  a  pre- 
cipitous hill  rising  abruptly  from  the  highway  at  an  angle  of  about  45 
degrees.  A  stone  retaining  wall  ran  along  the  base  of  the  hill  in  front 
of  claimant's  premises.  In  July,  1912,  the  construction  of  an  improved 
State  highway  on  the  general  site  of  the  existing  highway  began.  The 
highway  contractor,  following  the  plans  and  specifications  of  the  State, 
by  means  of  a  steam  shovel  removed  the  retaining  wall  in  front  of 
claimant's  premises  and  took  away  a  portion  of  the  hillside  back  of  it. 
The  result  was  that  about  the  end  of  April,  1913,  the  greater  portion  • 
of  the  hill  slid  down,  wrecking  claimant's  house  and  barn  and  ruining 
her  property. 

The  Court  found  as  a  fact  that  the  excavation  by  the  contractor  at  the 
base  of  the  hill  went  beyond  the  line  of  the  highway  and  intruded  within 
the  close  of  the  claimant,  and  held  that  this  constituted  a  trespass  on 
her  premises,  and  that  for  the  proximate  consequence  of  this  direct 
trespass  the  liability  of  the  State  was  undoubted.  Konner  v.  State, 
16  C.  C.  92. 

At  various  times  during  the  summer  of  1916  groups  of  soldiers  from 
Camp  Whitman  invaded  the  adjoining  premises  of  claimant,  destroyed 
over  sixteen  hundred  feet  of  fences,  removed  the  material  to  camp  and 
used  it  as  fuel  for  camp  fires  and  the  incineration  of  refuse;  they  also 
cut  down  twenty-two  trees,  using  the  same  for  camp  structures,  and 
removed  a  large  picnic  table  from  a  grove  and  utilized  it  at  the  camp. 
They  pastured  their  horses  on  claimant's  fields  and  passed  over  and 
drilled  upon  them,  causing  substantial  damage.  During  the  progress  of 
such  depredations  claimant  complained  to  the  colonel  in  command,  who 
promised  to  prevent  a  recurrence  of  the  offenses,  and  did  so,  by  placing 
a  military  guard  at  claimant's  farm.  Held,  that  in  the  absence  of  proof 
that  the  trespasses  were  committed  at  the  command  of  the  superior 
officer,  or  of  any  officer  or  soldier  charged  with  any  duty,  embracing 
work  or  activities  of  the  general  character  or  nature  of  those  involved 
in  the  present  claim,  or  that  they  were  done,  even  ostensibly,  in  behalf 
of  the  State,  the  claim  will  be  dismissed. 

Even  assuming  that  the  State  had  the  benefit  of  these  acts,  and  the 
use  of  the  property  taken,  and  that  the  soldiers  responsible  were  acting 
in  the  exercise  of  good  faith,  and  ostensibly  for  a  public  purpose,  yet 
the  claimant's  property  was  taken  without  due  process  of  law  and  with- 
out any  legal  provisions  for  just  compensation.  Such  conduct  was  neither 
the  exercise  of  the  police  power  of  the  Stat€,  nor  of  the  right  of  eminent 
domain.  At  best  the  acts  complained  of  could  be  nothing  more  than  the 
unlawful  usurpations  of  the  individuals  effecting  them,  and  could  have 
no  potency  to  render  the  State  liable  for  the  damages  resultant  from 
them.     Litchfield  v.  Bond.  186  N.  Y.  66. 

Ashbv  V.  State,  18  C.  C 68 
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TRIBUNAL.    See  JuBiSDicnoN;  Statute  of  Limitations. 

TUTTLE^  ORLEY  C,  v.  STATE,  16  C.  C.  87. 

TWENTY-THIRD  STREET  BRIDGE  (WATERVLIET).  Page. 

Where  the  alleged  defects  in  an  approach  to  a  bridge  are  produced  by 
natural  wear  and  natural  conditions  and  are  so  slight  as  not  to  constitute 
actionable  negligence,  the  claim  should  be  dismissed.  Where  the  claim- 
ant seeks  to  magnify  the  alleged  defects  so  as  to  charge  the  State  with 
notice  and  take  the  claim  out  of  the  above  rule  by  showing  that  others 
had  fallen  upon  the  same  step  before  the  accident  to  claimant,  the  evi- 
dence will  not  avail  him  where  it  does  not  appear  what  the  weather 
conditions  were  at  those  times.    Taft  v.  State,  13  C.  C.  250. 

UNITED  STATES  LOAN  COMMISSIONERS. 

Where,  in  the  sale  of  certain  real  estate  belonging  to  the  State,  the 
claimant  alleged  that  he  procured  a  purchaser  for  the  land  in  pursuance 
of  an  agreement  of  brokerage  with  the  United  States  Loan  Commissioners 
of  the  county  of  New  York:  Held,  that  the  Loaii  Commissioners  had  no 
right  to  make  such  contract  with  the  purchaser.  Mayer  v.  State,  11 
C.  C.  197. 

VAN  ALSTYNE,  JESSIB  M.,  v.  STATE,  11  C.  C.  157. 

VAN  AMBER,  MELVILLE  W.,  v.  STATE,  12  C.  C.  68. 

VAN  SLYKE'S  BRIDGE. 

Beeman  v.  State,  16  C.  C.  153. 

VIELE,  FRANBXIN  J.,  v.  STATE,  17  C.  C.  91. 

VIEWING  PREMISES. 

The  requirement  that  the  judges  of  the  Court  of  Claims  should  view 
the  premises  was  inserted  in  the  statute  ( sec.  264  of  the  Code  of  Civ.  Pro. ) 
for  some  purpose.  The  view  which  they  are  required  to  make  is  not  a 
mere  idle  ceremony.  It  is  intended  to  aid  their  judgment  on  the  question 
of  damages,  and  to  enable  them  to  appreciate  tlie  evidence  and  give  to  it 
its  proper  weight.  They  have  no  right  to  disregard  the  evidence,  not- 
withstanding the  statutory  requirement  that  they  must  view  the  premises 
where  the  land  exceeds  in  value  $500.  Their  award  must  be  within  the 
range  of  the  testimony,  but  they  are  not  bound  to  be  governed  entirely 
by  the  evidence  of  witnesses. 

Da  vies  v.  State,  18  C.  C.  (Appellate     Division) 265 

VILLAGE  OF  WHITEHALL  v.  STATE,  13  C.  C.  139. 

VOGEL,  JOHN,  V.  STATE,  11  C.  C.  151. 

WAGES. 

The  State  may  by  statute  fix  the  compensation  and  hours  of  labor  of 
its  employees.    Campbell  v.  State,  12  C.  C.  9. 

An  employee  on  a  State  scow  was  held  entitled  to  recover  for  extra 
compensation  where  his  right  thereto  had  not  been  waived  by  him.  Camp- 
bell V.  State,  12  C.  C.  9. 
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A  locktender  who  receives  less  than  the  prevailing  rates  of  wages  pre- 
scribed by  statute  or  works  more  than  the  number  of  hours  constituting 
a  day's  work  by  statute  (L.  1870,  chap.  385;  L.  1894,  chap.  622)  is 
entitled  to  recover  the  difference  between  the  compensation  to  which  he 
was  entitled  by  the  statute  and  the  amount  which  he  actually  received. 
McCammon  v.  State,  12  C.  C.  20. 

In  1893  and  1894  the  claimant  was  a  lock-tender  on  the  Erie  canal  at 
a  monthly  salary  of  $42.50.  He  worked  twelve  hours  a  day  and  now 
claims  that  under  chapter  385  of  the  Laws  of  1870,  being  an  act  to 
regulate  the  hours  of  labor  of  mechanics,  workmen  and  laborers  in  the 
Employ  of  the  State,  he  was  entitled  to  pay  for  overtime,  that  the 
$42.50  a  month  which  he  received  was  simply  pay  for  a  month's  work 
composed  of  days  of  eight  hours  each  instead  of  twelve  hours,  and  there- 
fore he  is  now  entitled  to  $21.25  per  month  in  addition  to  what  he  has 
already  received. 

The  Ck)urt  upheld  the  contention  of  the  claimant  on  the  authority  of 
McCammon  v.  State  of  New  York,  12  Court  of  Claims  Reports  20, 
affirmed  in  117  App.  Div.  913. 

The  State  contended  that  lock-tenders  cannot  be  considered  mechanics, 
workmen  or  laborers  within  the  purview  of  the  above  statute.  The  Court, 
however,  held  that  the  word  "  workmen  "  is  sufficiently  broad  in  scope  to 
include  lock-tenders  receiving  $42.50  per  month.  Wright  v.  State,  16 
O.  C.  85. 

Upon  appeal,  the  Appellate  Division  modified  the  award  by  limiting  the 
additional  compensation  to  that  received  subsequent  to  M-ay  10,  1894. 

The  Appellate  Division  held  that  under  chapter  385  of  the  Laws  of 
1870,  providing  that  eight  hours  shall  constitute  a  legal  day's  woiic, 
extra  compensation  cannot  be  demanded  in  the  absence  of  an  agreement 
therefor  previously  made  by  the  parties. 

Hence,  a  locktender  employed  by  the  State  of  Kew  York  who  worked 
for  a  continuous  period  of  twelve  hours  per  day  and  accepted  pay  at  the 
rate  of  forty-two  dollars  and  fifty  cents  per  month,  without  objection 
and  without  demand  or  request  that  he  be  required  not  to  work  more 
than  eight  hours  per  day,  is  not  entitled  to  compensation  for  the  four 
hours  a  day  overwork  at  the  prevailing  rate  of  wages  for  laborers  dur- 
ing said  period  in  the  vicinity,  which  was  one  dollar  and  fifty  cents  per 
day  of  eight  hours. 

But  since  the  amendment  of  said  statute  by  chapter  622  of  the  Laws 
of  1894,  providing  that  "  laborers  so  employed  shall  receive  not  less 
than  the  prevailing  rate  of  wages  in  the  respective  trades  or  callings  in 
which  such  mechanics,  workmen  and  laborers  are  employed  in  said 
locality,"  said  locktender  is  entitled  to  such  additional  compensation  for 
services  rendered  subsequent  to  the  day  when  such  amendment  became 
effective. 

Wright  V.  State,  16  C.  C.   (Appellate  Division)   331. 

Upon  appeal  to  the  Court  of  Appeals,  that  court  modified  the  judg- 
ment of  the  Appellate  Division  by  adding  interest  on  the  claim  as  allowed 
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from  date  of  filing,  and,  as  so  modified,  affirmed  the  judgment,  with  costs 
to  claimant. 

17  C.  C.  (Court  of  Appeals)  308. 

A  locktender  on  the  Erie  canal  is  within  the  statute  (L.  1870,  ch.  385, 
§  2,  as  amd.  by  L.  1894,  ch.  622),  relating  to  the  hours  of  labor  and  the 
compensation  of  mechanics,  workingmen  and  laborers,  and  entitled  to 
recover  compensation  for  extra  services  performed  in  excess  of  the  hours 
of  labor  specified  at  the  prevailing  rate  of  wages  in  the  locality  where  he 
was  employed,  together  with  interest  thereon  from  the  date  of  the  filing 
of  a  claim  against  the  state  therefor. 

The  compensation  of  such  locktender  having  been  fixed  by  the  statute, 
the  Superintendent  of  Public  Works  was  powerless  to  increase  or  diminish 
the  same.  The  acceptance  by  the  employee  of  a  monthly  salary  and  a 
receipt  therefor  on  a  monthly  payroll  did  not  operate  as  a  waiver  of  a 
right  to  recover  the  additional  compensation  fixed  by  law.  Wright  v. 
State,  17  C.  C.  (Court  of  Appeals)  308. 

WAPLES,  W.  L.,  COMPANY  v.  STATE,  16  C.  C.  64. 

WATER  COURSES.    See  Bipasian  Rights. 

WEAVER,  ELLA  J.,  v.  STATE,  17  C.  C.  13. 

WEAVER,  GEORGE  F.,  v.  STATE,  17  C.  C.  6. 

WEINHEIMER,  EDWARD,  et  al.  v.  STATE,  17  C.  C.  52. 

WELCOME,  GEO.  A.,  JR.,  v.  STATE,  IS  C.  C 160 

"^EST  MAIN  STREET  BRIDGE  (ROCHESTER). 

Where  it  appeared  that  the  claimant,  a  boy  of  eight  years  of  age  and 
upwards,  stood  deliberately  at  the  end  of  a  lift  bridge  and  placed  his  foot 
upon  the  flagstone  on  which  the  iron  girders  would  descend  when  the 
bridge  was  lowered,  and  the  descent  of  the  bridge  when  lowered  was  not 
rapid  but  required  thirty  seconds  to  descend  eleven  feet;  that  the  descent 
would  have  attracted  the  notice  of  any  person  standing  near  it  whose 
attention  was  not  otherwise  engaged;  that  claimant  failed  to  take  that 
prudence  and  care  which  even  a  child  of  that  age  ought  to  have  done; 
that  the  descent  was  slow  enough  so  that  if  he  had  noticed  the  girder 
even  when  it  was  descending  to  the  height  of  his  head  or  shoulders  there 
was  plenty  of  time  to  have  removed  himself  from  the  place  of  danger: 
Held,  that  claimant  was  guilty  of  contributory  negligence  and  is  not 
entitled  to  recover  for  the  injury  received  because  of  such  contributory 
negligence  on  his  part.    Bristol  v.  State,  11  C.  C.  14. 

Where  an  employee  of  the  State  in  charge  of  a  lift  bridge  over  the 
Erie  canal  gave  warning  to  claimant  intending  to  cross  the  bridge  that 
it  was  about  to  be  raised  by  giving  the  warning  signal  and  also  the 
danger  signal  by  swinging  his  lamp  and  that  .notwithstanding  the  warn- 
ing the  claimant,  who  was  riding  a  bicycle,  came  upon  the  bridge,  and 
that  after  he  was  upon  said  bridge  was  again  warned  to  stay  on  as  he 
had  not  time  to  cross  before  it  would  be  raised,  but  kept  on  and  rode 
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to  the  other  end  of  the  bridge  and  was  thrown  to  the  pavement  below 
and  injured:  Held,  the  employees  of  the  State  in  charge  of  the  bridge 
were  not  negligent  in  operating  the  same  and  that  claimant,  in  attempt- 
ing to  cross  the  bridge  after  the  warning  signals  had  been  given  and 
after  the  bridge  tender  had  warned  him  not  to  proceed  further,  was 
guilty  of  contributory  negligence  and  cannot  recover.  Gillette  v.  State, 
11  C.  0.  20. 

See  Bridges;   Pebsonal  Injubt. 

WILLARD  STATE  HOSPITAL. 

■Martin  v.  State,  11  C.  C.  217. 

WHEDON,  MILFORD  D.,  v.  STATE,  16  C.  C.  33. 
WHITEHALL,  VILLAGE  OF,  ▼.  STATE,  13  C.  C.  139. 
WINN,  JOHN,  V.  STATE,  16  C.  C.  31. 
WHITESTOWN,  TOWN  OF,  v.  STATE,  13  C.  C.  269. 
WITNESSES'  FEES.    See  Costs  and  Disbursements. 

WOOD  CREEK  (ONEIDA  COUNTY). 
Kilts  V.  State,  16  C.  C.  129. 

WOOD  CREEK  (WASHINGTON  COUNTY). 
Butler  V.  State,  13  C.  C.  193. 
Butterfield  v.  State,  16  C.  C.  24. 
Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 
Johnson  v.  State,  13  C.  C.  56. 
Juckett  V.  State,  13  C.  C.  88. 
Parker  v.  State,  13  C.  C.  17. 

WORKMEN'S  COMPENSATION  INSURANCE. 

In  an  action  by  a  contractor  against  the  State  to  recover  damages 
arising  out  of  a  breach  of  a  B'arge  canal  contract,  the  claimant  sought 
to  recover  the  money  he  had  expended  in  taking  out  the  insurance  pro- 
vided for  by  the  Workmen's  Compensation  Law.  The  Referee  refused 
to  follow  the  contention  of  the  claimant  that  under  the  Compensation 
Act  of  1914  the  insurance  provided  for  by  that  act  may  be  considered 
compulsory  and  included  with  the  faithful  performance  bond  as  a  part 
of  the  overhead  expenses,  but  held  that  under  the  act  the  contractor 
may  still  show  the  Compensation  Commission  that  he  is  financially  able 
to  assume  and  pay  any  claim  that  may  occur  and  may  therefore  avoid 
the  expense  of  insurance.  Furthermore,  it  did  not  appear  in  this  case 
that  the  compensation  insurance  was  not  more  favorable  and  of  greater 
value  to  claimant  than  his  liability  insurance. 

Fiirgard  v.  State,  18  C.  C.  (Official  ReforetO 191 

WRIGHT,  GEORGE  S.,  v.  STATE,  16  C.  C.  85. 

16  C.  C.   (Appellate  Division)   331. 

17  C.  C.   (Court  of  Appeals)   308. 

ZIMMERMAN,  FRED,  v.  STATE,  12  C.  C.  SS. 


